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THE  COURTS  OF  COMMON  PLEAS 

AND 

EXCHEQUER  CHAMBER, 


1802. 


Hilary  Term, 


In  the  Forty-second  Year  of  the  Reign  of  Georg  R  III, 


Battek  v.  Harrison  Gent.  One,  S;c.  jM.frttu 

A  RULB  Nisi  had  been  obtained,  calling  upon  tlie  Plain  tiff  to  NocfceofeM* 
shew  cause  why  a  writ  of  inquiry  executed  in  this  cause  ^fa^MlfTM 
should  not  be  set  aside  for  irregularity*    The  irregularity  com-  **  Tutadag  the 
plained  of  Was,  that  the  notice  of  executing  the  writ  of  inquiry  j^g^tml^ 
Tecei?ed  by  the  Defendant  was  for  "  Tuetday  the  14th  day  of  it>aC'  vhra 
January  instant;"  whereas  the  14th  of  January  fell  on  a  Thun-  jMNtcryfeUtfi 
isy,  and  on  which  day  the  writ  of  inquiry  was  in  fact  executed.  «  ThwAmf, 
It  appeared  that  on  the  morning  of  l^hunday  the  14th  the  daj£writof 
Plaintiff's  attorney  met  the  Defendant,  who  told  him  that  his  |^^^[3nm 
Dotioe  was  irregular  and  he  should  not  attend  the  inquiry,  but  Couitorc.BL 
did  not  point  out  to  the  Plaintiff's  attorney  what  the  irregularity  |[^*'^  "^ 

"«•  '     catioBoftlie 

WilKams  Serjt.  now  shewed  cause  against  the  rule,  and  coi^-  JJ^-jf*?^^^ 
tended  that  the  Court  would,  by  rejecting  the  word ''  Tue»da^*  as  ]  Jitj,  bSira^ 

ilcjf'*  ■siurplosage,  lUppctring  that  Uit  Befeiulftnt  wai  not  miiUad  Uiefcbj. 

VOL.  III.  B  surplusage, 
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1Q09.  suTplnsage,  cure  the  iiregnlarity,  and  observed  tkiit  it  was  not 
—  ■■—  necessary  for  the  Pkintilf  to  have  done  more  than  mention  the 
BiTiiH  Jay  of  i[,g  month,  without  introducing  the  day  of  tlie  week.  He 
BiMMOx.  cited  Doe  d.  Duke  of  Bedford  v.  Kighiley,  7  Term  Rep.  63. 
where  the  Court  o{  King's  Bench  held  a  notice  to  quit  at "  Lady- 
day  which  will  be  in  the  year  1795,"  the  same  being  delivered  at 
iSichaelmas  1795,  to  be  sufficient  to  support  an  ejectment,  the 
^ear  1795  bein^  rejected  as  impossible. 

Clayton  Seijt.  contrH  insisted  thut  the  Court  would  not  go  out 
of  its  way  to  cure  an  irregularity  arising  from  negligence,  and 
tiiat  if  they  must  reject  either  tbe  day  of  the  month  or  the  day  of 
the  week  inserted  in  the  notice  in  order  to  make  it  sensible,  they 
would  not  reject  that  which  would  operate  as  a  punishment  upon 
the  Defendant  who  had  not  beea  irregular. 

Lord  Alvanlby  Ch.  J.  It  is  clear  that  the  Defendant  was 
not  misled  by  this  error  in  the  notice,  but  that  relying  on  the 
irregularity  he  neglected  to  attend  the  execution  of  this  writ  of 
inquiry.  But  though  'Tuetdtty  was  by  a  clerical  mistake  intro- 
duced instead  of  Thursday,  yet  the  notice  being  for  "  Tuesday 
tlie  14tii  o{  January  instant,"  agiven  day  does  seem  to  be  thereby 
pointed  out.  The  case  of  the  notice  to  quit  appears  to  me  a 
very  strong  authority  in  favour  of  our  rejection  of  the  word 
"  Tuesday,"  and  thus  mtdung  it  a  r^wlar  notice  of  a  writ  of  in- 
quiry to  be  executed  on  the  14lh  of  January.  Therefore  as  the 
Defendant  is  not  stated  to  have  sustained  any  injury  by  his  non- 
attendance  at  the  execntton  of  the  writ  of  inquiry,  I  think  it 
ought  not  to  be  set  aside. 

RooKB  3.  (a)  If  it  were  not  for  the  caseof  Dtw  v.  K^kthy 
I  should  be  disposed  to  listen  to  tiie  objection  taken  to  the  e 
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due  notice  of  the  time  at  which  their  rights  are  to  be  discussed ;        1602. 

ajid  if  the  notice  given  be  insufficient  they  are  entitled  to  avail      

themselves  of  that  insufiicieocy.    The  case  of  Doe  v.  KighUe^         *  v!*** 

does  not  appear  to  me  analogous,  because  tliat  being  a  notice  to     HAmBisoii. 

qoity  it  was  quite  obvious  to  the  tenaot  that  it  was  give«i  with  a 

view  to  determine  the  holding  between  faimsdlf  and  his  kxpdlord 

from  a  certain  period  not  arrived  at  tlie  time  of  the  delivery  of 

the  notice,  and*  that  tlu^refore  the  insertion  of  the  piist  year  was 

a  mere  mistake.     I  think  however  that  the  notice  in  tliis  case 

oould  not  well  be  understood  to  be  a  notice  for  any  oUicx  day 

than  the  14th  of  January.     Leave  out  any  other  word  than 

*^  Tuesday^'*  and  the  notice  will  be  mere  nonsense.   If  tlierefore 

it  could  not  mislead  the  Defendant,  and  there  be  no  other  way 

of  making  the  notice  intelligible  than  by  striking  out  the  word 

*^  Tuesday y^'  I  thitik  the  Defendant  is  not  entitled  to  have  this 

writ  of  inquiry  set  aside.  Rule  discharged. 


DSFFLIS    r.  PaRRT.  f  /aii.27lh 

HPhis  was  an  action  on  a  policy  of  insurance  upon  goods  on  Ifa  licence  be 
^  board  the  Friendlyke  lost  or  not  lost  at  and  from  Rotterdam  jjj*^jl[°^ 
to  London  against  all  risks,  British  captures  included.  The.de-  vemment  by  A. 
claration,  after  setting  out  the  policy,  and  making  the  usual  aver-  IS^'^^-'T" 
ments,  alleged,  that  the  Friendlyke^  with  the  said  goods  on  board,  country  m  ux 
was  captured  on  the  high  seas  by  the  French ;  and  that  at  the  ^JlSiiii  dbouM 
time  of  the  sailing  of  the  said  vessel  with  the  goods  on  board  upon  ^  spod&ed  in 
the  voyage  aforesaid,  thePlaintifrhad  the  leave  and  licence  of  our  jlig|*M<r[(I^i 
Lord  the  King  for  brining  the  said  goods  and  merchandises  in  be  imported  on 
the  said  vessel  from  Rotterdam  aforesaid  to  London  aforesaid,      ulc  six^shiMon 

The  Defendant  having  pleaded  the  general  issue,  the  cause  came  aocoam  orB. 
on  to  be  tried  before  Lord  Alvanley  Gh.  J.  at  the  GuUdtiaH  Sit-  whom**,^'o«l 
^LdigR  after  last  Michaelmoi  Term,  when  it  appeared  that  Messrs.  bills oflading 
Bridge  and  5#iifVA,  merchants  of  London,  on  the  21st  February  Jh^iw«peciive 
1801,  obtained  a  licence  from  the  Crown  in  the  following  terms:  goods,  and  one 
••  George  the  Third,  Sfc.  To  all  commanders  of  our  sliips  of  var  ^Slng  for  the 
and  privateers,  and  all  others  whom  it  may  concern,  greeting :  whole  cergo  be 
Oar  will  and  pleasure  is,  that  you  permit  Messrs.  Bridge  and  whole^ca^  ^ 
Smithy  or  their  agents,  or  the  bearer  of  their  bills  of  lading  on  ^>''  ^  P'^ 
board  six  ships,  the  names  of  which  they  are  unable  to  set  foirth» 

•  Vide  B»h»»  ▼•  U*Iniotk,  19  EatT,  jlll.  Mennett  ▼.  Bankmm,  15  East,  477.  Feiu 
f,  Wmi^t,  S  Tannt.  948.     FaifU  v.  BourdUlon,  3  Taunt.  546.    M&rgan  v,  Oswald^ 


3  TaoiiU  554.    Dt  TusUt  v.  Taylor,  4  Taunt.  253. 
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l^OSli  the  lanie  beinjf  American,  Pmtsuin,  or  belonging  to  any  of  the 
•  '  ~  hatu  Towns,  to  import  withoat  molestatioD  from  Rotterdam, 
StmM  Amittrdam,  and  Dort,  to  the  port  of  London,  such  quantity  of 
Piapr.  flax,  flax  seeds,  clover  and  other  seeds,  madders,  Sfc,  being 
BrUUh  or  neutral  property,  as  may  be  specified  in  their  bills  of 
lading,  provided  the  same  shall  be  shipped  as  aforesaid :  this 
licence  to  remain  in  force  for  the  apace  of  six  months  from  the 
date  thereof  and  no  longer :  Provided  eian,  that  ^ny  person  who 
shall  claim  the  benefit  of  the  licence  hereby  granted,  shall  take 
and  have  the  same  upon  condition,  that  if  any  question  arise  in 
any  of  our  Courts  of  Admiralty  or  elsewhere,  whether  sach  per- 
son or  persons  hath  or  have  in  all  points  conformed  thereto  in 
ail  cases  whatsoever,  the  proof  shall  lie  upon  the  person  or  per- 
aons  using  this  our  licence,  or  claiming  the  benefit  thereof. 
Given  at  our  Court  of  St.  Jama'a,  the  2l3t  day  of  i^e/yruary' 
i601,  in  the  41st  year  of  our  reign."  That  on  the  20th  of 
February  1601,  the  Plaintiff  having  been  recommended  by 
Messrs.  Bridge  and  Smith  to  Messrs.  James  Smith  and  Son  of 
Rotterdam,  wrote  to  the  latter,  directing  them  to  purchase  some 
casks  of  madder;  that  Messrs.  J.  Smith  aud  Son  accordingly  did 
purchase  eight  caabs  of  madder,  the  goods  insured,  and  on  the 
27th  oi March  foUowlDg  shifted  them  on  board  ihe  Friendlyke  \ 
the  Captain  of  which  vessel  signed  three  bills  of  lading,  whereby 
he  promised  to  deliver  the  eight  casks  of  madder  to  the  shippers 
or  their  order ;  that  on  the  siune  day  Messrs.  J.  Smith  and  Son 
wrote  a  letter  1o  the  Plaintiff,  incloiting  the  invoice  and  one  of 
the  above  bills  of  lading,  indorsed  in  blank,  and  apprising  him 
that  they  had  so  shipped  tlie  goods,  and  that  they  should  draw 
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Smith  and  Son  to  answer  the  amount  of  the  goods.    The  Jiry        19W« 
found  a  verdict  for  the  Plaintiff,  but  liberty  was  reserved  to  the 
Defendant  to  move  to  have  a  nonsuit  entered. 

Accordingly  Lens  Serjt.  on  this  day  moved  for  a  rule  Nisi  Pa**** 
contending,  that  the  goods  insured  were  not  protected  by  the 
letter  of  licence,  since  the  Plaintiff,  upon  whose  account  the 
goods  were  ordered,  was  not  to  be  considered  as  the  agent  df 
Bridge  and  Smith,  or  as  the  holder  of  their  bill  of  lading ;  that 
the  bill  of  lading  indorsed  by  the  shippers,  and  sent  to  thePIaiti* 
tiff,  vested  in  the  latter  a  complete  authority  to  demand  the 
goods;  and  that  the  general  bill  of  lading  sent  to  Bridge  and 
Smith,  which  was  of  a  subsequent  date  to  that  sent  to  the  Plain- 
tiff, could  convey  no  right  to  Bridge  and  Smith  to  withhold  the 
^oods  from  the  Plaintiff;  and  that  as  three  bills  of  lading  had 
been  made  out  according  to  the  usual  course  respecting  the 
goods  sent  to  the  Plaintiff,  and  only  one  general  bill  of  lading 
for  the  whole  cargo,  it  manifestly  appeared  that  the  former  were 
the  regular  bills  of  lading,  whereas  the  latter  was  only  a  ficti- 
tious instrument  for  the  purpose  of  protecting  the  property  of 
those  who  were  not  within  th^  terms  of  the  licence. 

Lord  Alvanley  Ch,  J,  It  appears  tome  to  have  been  the 
intention  of  Governmeqt  in  granting  the  licence  to  authorise  this 
sort  of  importation ;  the  words  of  the  licence  are  extremely  ger 
neral,  but  an  attempt  is  now  mad^  to  confine  the  terms  of  it  to 
goods  purchased  for  Bridge  and  Smith  on  their  own  account ; 
but  had  this  been  the  intention  the  licence  would  have  been 
otherwise  expressed.  The  course  of  proceeding  is  this :  Bridge 
and  Smith  having  obtained  a  licence  which  is  tp  be  in  force  for 
SIX  months,  their  correspondent  ships  a  cargo  of  goods  under  a 
general  bill  of  lading  to  Bridge  and  Smith;  and  with  this  bill  of 
Uding  oa  board  no  custom-house  officer  would  have  dared  to  stop 
them.  But  then  it  is  said  that  part  of  this  cargo  was  not  shipped 
on  the  account  of  Bridge  and  Smith.  I  have  no  difiiculty  however 
in  saying,  that  it  was  the  intention  of  Goveriunent  that  any  goods 
which  should  come  to  this  country  under  their  bill  of  lading,  and 
with  their  permission,  should  be  protected  by  the  licence,  I  ber 
lieve  it  to  be  within  the  knowledge  of  Government  that  this  sort 
of  use  is  made  of  the  licences  granted  to  individuals.  We  are 
not  to  construe  the  acts  of  Government  strictly  against  the  mer? 
phants ;  if  it  had  been  intfsn'ded  that  the  licence  should  have  been 
more  confined,  I  think  it  would  have  been  so  e^^pressed*    It  ap- 
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I80B.       pears  ia  me  that  a  fair  use  km  in  this  instance  been  mode  of  the 
lictmce,  the  terms  ofwhieh  fully  irarranted  the  Inuuaclioii. 
RooKE  and  Cham  breJs.  were  of  the  same  opraion. 
F'ur-  Rule  dUchtrgcd. 


Dsf^ti* 


to  hajd  to  bdl 


PjiRcv  and  Others  AdoiinUtrators  of  W.  Hook  r 

17.  POWHLL. 
'T'his  was  an  application  to  discharge  the  Defendant  oot  of  A* 
custody  of  the  sheriff  of  Middttaer  npon  his  entering  a  com- 
mon appearance.  It  was  moved  upon  two  grounds;  lit,  llnrt 
a  commission  of  hankraptcy  had  beeo  soed  cmt  by  the  present 
Plaintiffs  as  petitioning  creditors,  founded  opon  the  same  debt 
far  which  they  had  now  arrested  the  Defendant ;  Sdly,  That  the 
affidavit  of  debt  which  was  sworn  by  one  of  the  Plsintlffii  as  ■* 
administrator,  only  negatived  any  tender  in  bank  notes  to  eifimr 
of  the  adnunistrators,  but  not  to  the  intestate. 

Bat  Serjt.  shewed  canse,  and  with  respect  to  the  first  gnntnd 
referred  the  Court  to  the  several  cases  of  M'Master  v.  KeU,  ante, 
vot.  1.  p.  302.  Hill  T.  Reeves,  ante,  vol.  1.  p.  434.  and  Oliver 
V.  Jmei,  8  Term  Rep,  364,  where  applicationB  of  this  kifid  fiad 
been  refUsed  by  the  Courts  on  the  ground  of  a  want  of  jnrbdMN 
tion,  saying  the  Court  of  Chancery  most  be  apptied  to  fbr  rHlef; 
and  in  answer  to  the  second  objection  produced  as  additional 
affidavit,  stating  that  the  intestate  died  in  1790,  prerions  to  tt« 
ydssingof  llieBank  act,  which  first  made  the  negativing  a  tender 
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second  objection,  that  though  the  intestate  was  dead  so  early  as 
179G»  still  the  Plaintifis  were  bound  under  the  provisions  of  the 
Bank  act  to  negative  any  tender  to  such  person. 

But  I'ke  Court  were  of  opinion,  that  the  first  objection  was 
completely  answered  by  the  oases  referred  to,  particularly  tliat 
of  M*Master  v.  Kelt,  where  the  party  arresting  was  as  in  this 
cose  the  petitioning  creditor,  and  added  that  they  could  not  tdl 
but  that  the  Defendant  might  contest  the  commission  of  bank* 
Yuptcy ;  the  second  objection  they  held  to  be  done  away  by  the 
fact  disclosed  in  the  subsequent  affidavit  of  the  intestate's  death, 
previous  to  the  passing  of  the  Bank  act ;  and  RookeJ.  added  that 
had  that  not  been  the  case  he  should  have  thought  it  unnecessary 
for  the  Plaintiffs  suing  in  their  character  of  administrators  ta 
negative  a  tender  to  their  intestate,  (a) 

Per  Curiam^  Rule  discharged,  (b): 

intestate  or  not,  which  distingui^heiliis 
case  from  that  of  an  assignee  of  a  bank* 
ropt.     3  Bot,  i  PulL  220. 

(6)  In  Oliver  y.  Amei,  8  Term  JUp^ 
364*  though  the  Court  of  X.  B.  refoseii 
to  discharge  the  defendant  out  of  cvstodj 
on  a  siniiTfir  application,  ytt  thej  sHiav 
pended  the  executian  of  a  rule  on  tli« 
sheriff  to  bring  in  tlie  body*  in  order  fo 
give  the  defendant  an  opp«rtanitj  uf  ap« 
plying  to  the  Court  pf  Chancery. 


(a)  It  has  howerer  been  held  by  the 
Court  tif  K»  B»  that  assignees  in  an  afli- 
darit  to  hold  to  bail  roust  negative  a  ten* 
der  to  tlie  bankrupt  before  us  bankrupt- 
cy to  the  best  of  tJieir  belief.  Martin  ▼. 
Ranoe,  8  Term  Bep,  455*  And  indeed 
the  terras  of  the  38  Geo.  3.  r.  1.  t.  8.  re- 
quire that  the  afiidavit  shall  state  that  no 
offer  has  been  made  \o  pay  in  bank  notes. 
But  it  may  be  observed  that  an  adminis- 
trator has  no  means  of  acquiring  even  a 
belief  whetl^er  a  tender  was  made  to  his 


PXRCT 

andOtWp 

V. 

Powii^ 


Hosier  and  Another  Executors  of  Hosier  v.  Lord 

AllUNDELL. 


Feb.  1st* 


T\ebt  on  bond.  The  record  stated  that  the  Plaintiffs,  executors.  An  cxecator 
'^'^  kc.  o(B.  Hosier,  8fc.  came  into  court  by  P.  R*  their  attor-  ^JljVwlnii 
nej,  smd  exhibited  their  certain  bill  against  ^e  Defendant  (hav*  bond  given  to 
ing  privilege  of  Parliament),  the  tenor  of  which  bill  followed  in  tconni  upcm  % 
these  words  :  "  To  the  Justices  of  our  Lord  the  King  of  tha  *>«»<*  ««▼«>  t© 
Bench,  London^  to  wit,  John  Honer  and  GeorgeFord^  executors,  eltor  in  the 
i^c.  by  P.  JR^  6^.  complain  of  Henry  Lord  J  rundell  haying  prK  «ine  action, 
▼ilege  of  Parliament  of  a  plea  that  he  render  to  the  said  John  sned^rbill  &• 
and  George,  as  executors  as  aforesaid,  864/.  of  lawful  money,  Sf€*  objection  can 

such  proceed* 
inj:  except  b>y  pleft  in  abatement.*    Quxre^  Whether  eren  in  that  cast  such  ao  obkcdon  could  w%^ 

▼ail? 

*  But  sec  Britcoe  v.  Earl  F^remontt  3  M.  &  S.  88.    Richardson  v.  Oriffin,  5  M. 
&  S.  )£94.  Vacii  r.  Lord  i^tiid/o/iam,  7  TuuuL  679.  Vnrtridge  v.  Court,  5  Price, 4 19. 

which 
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tBll3.       which  hn  detaim,  and  (he  snm  of  189/.  of  like  lawful  moner, 
-: -—      irhihh  Ae  atcfi  to  and  detaim  from  them,  ifc."    TTie  first  count 

'aiWta?-'^    then  proceeded  as  nsnnl  as  upon  a  hond  for  364/.  entered  into 
e: .         hy  the  Defendant  to  the  Plaintiffs'  testator,  and  the  Hecond  count 

An^tiic.  "**""'  ^^^  *"*"■  189/.  by  the  Defendant  "  to  the  said  John  and 
George  as  such  executors  as  aforesaid;"  and  a  breach  was  as- 
M^ned  to  both  counts  alleging  non-payment  of  the  364/.  to  the 
l^tatOr  in  his  lifetime,  and  also  non-payment  "  of  the  same  or 
th*  ^Id  sum  of  189/,  or  either  of  them,  or  any  part  thereof  to  the 
said  John  and  George  executors  as  aforesiaiil,  or  either  of  them 
rfnce  the  decease  of  the  testator."  Then  followed  aprofert  of  the 
Itdhds,  utid  also  of  the  letters  testamentary,  and  the  declaration 
(ktnduded  by  praying  his  Majesty's  process  to  be  made  to  the 
71uinfift's  as  executors  against  the  Defendant  according  to  the 
form  of  the  statute. 

".  *T he  Defendant  craved  oyer  of  the  bonds  and  conditions,  whiclt 
being  set  fort)i,  the  first  appeared  as  stated  in  the  declaration  to 
1)ea  bond  for  364/.  by  the  Defendant  to  the  Plaintiffs'  testator, 
>iHth  a  condition  that  it  should  be  void  on  payment  of  183/.  on  a 
eertaitt  day,  and  the  second  a  bond  by  the  Defendant  to  the 
■PTaihtifft,  executors  of  H.  H.  in  18!)/.  to  be  paid  to  the  Plain- 
'liife,  "or  their  certain  attorney,  executors,  administrators,  or 
Assigns,"  VI th  a  condition  that  it  should  be  void  on  payment  of 
■'94/.  10*.  on  a  certain  day.  The  Defendant  then  demurred  spe- 
•  '''  .'  ifia (I y  and  assigned  for  causes,  "  that  the  said  Plaintiffs  have  in 
and  by  the  said  declaration  claimed  part  of  the  said  sum  of  money 
Ifte'reindemanded,  as  motiey  which  the  suid  Lord  owes  to  and  de- 
.  tains  from  them,  and  other  part  thereof  as  money  which  he  is  not 
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not  plead  one  plea  or  nse  one  defence  against  the  said  actkm ; 
and  also  for  that  the  said  Plaintiffs  have  attempted  to  proceed 
against  the  said  Lord  being  a  Peer  of  this  realm  by  bill,  where- 
as they  could  not  by  law  proceed  against  him  by  bill,  but  only 
by  orig^inal  writ :  And  also  f6r  that  the  said  declaration  is  in 
divers  other  respects  repugnant,  insufficient,  and  informal. 

The  Plaintiffs  joined  in  demurrer. 

Lens  Serjt.  in  support  of  the  demurrer  was  proceeding  to 
state  the  points  of  the  case,  when  he  was  interrupted  by  the 
Court,  who  expressed  a  wish  to  hear  the  other  side,  at  the  same 
time  observing,  that  they  thought  the  objection  to  the  Defen- 
dant being^sued  by  bill  could  not  be  taken  advantage  of  in  this 
stage  of  the  proceedings  after  a  full  defence  made  by  the  words 
**  comes  and  defends  (a)  the  wrong  and  injury  when,  Sfc,**  but 
ought  to  have  been  raised  by  a  plea  in  abatement,  (b) 

Shepherd  Serjt.  contri  contended,  that  the  rule  established  by 
the  cases  was^  that  an  executor  could  not  be  sued  in  the  same 
action  for  a  debt  owing  from  his  testator,  and  a  debt  owing 
from  himself,  on  account  of  the  different  judgments  which  wouM 
follow,  viz.  a  judgment  de  bonis  testatoris,  and  a  judgment  de 
bonii  propriii  ;  and  insisted,  that  though  he  cannot  sue  on  t^'o 
such  causes  of  action  in  the  same  declaration,  where  in  either, 
case  the  fruits  of  the  action  would  not  be  assets,  yet  that  where 
they  would  both,  as  in  this  case,  produce  assets  to  the  estate,  a 
debt  due  to  the  executor  and  a  debt  due  to  the  testator  might  be 


1802. 

HosiKii  awl 
AnotlMr 

». 
Lord 
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^41)  Although  in  WWce$  ▼•  WUliamt^ 
8  Term  Hep.  651.  the  Coart  of  King*t 
Bendi,  an  the  aucliority  of  Alexander  v. 
Mmwmau,  WiUe$,  40.  held  the  words  de- 
Jenditvim  et  if^uriam  quando,  fe,  to 
amorat  onlj  to  m  half  dcfeiior,  yet  in  that 
case  thej  were  (Nfefized  to  a  plea  in  ahate* 
nenr,  and  the  principle  upon  which  the 
Court  prooeeded  was  that  the  et  emterm, 
thould  he  held  to  impl j  an  half  defence 
only  in  cases  where  such  a  defence  ought 
to  be  made,  or  to  imply  a  full  defence 
where  a  full  defence  was  necessary.  In 
this  case  the  Defendant  having  demurred 
to  the  declaration  a  full  defence  was  ne- 
cessary. 

(6)  See  Lord  Lomdale  v.  lAuledtde,  t 
H,  Bi,  S67. 299.  where  it  was  resolved 
by  the  House  of  Lords  that  no  objection 
could  be  taken  to  a  proceeding  by  bill  in 
K.  B.  against  a  peer  except  by  plea  In 
abatement.  See  to  this  point  2  //.  BL 
1^2,  note  (a)  referring  to  7  U.  6.  lU  But 


Lord  Ch.  J.  Ejfre  there  intimated  tlie  opi* 
nion  of  the  Judges,  that  upon  such  a  pie* 
the  objection  might  probably  prevail^ 
notwithstanding  the  cases  of  Smf  v.  Lard 
Byron,  Sayer  63,  and  GntsHng  v.  Lord 
Weymouth,  Cowp,  844.  where  the  con- 
trary had  been  ruled.  Tn  DawJktMV, 
Burridge,  i  Lut6  Raym.  1442.  f5^r. 
734.  8.  C.  it  was  determined  that  under 
the  Sut.  12  6c  13  M^  5.  c.  3.  «.  2.  the 
Common  Pleas  might  hold  plea  by  ori- 
ginal bill  against  a  member  of  the  Hodae 
of  Commcms,  though  that  Court  had  no 
power  to  priMrecd  by  original  bill  at  com- 
mon law.  But  the  Sta^  of  W.  3.  does 
not  empower  an^  court  to  proceed  by 
original  hill  ogainst  Peers  or  Lords  of 
Parliaroent.  See  the  argument  of  Mr. 
Serjt.  WiUiams  in  Lord  lAtntdale  v.  Lif- 
tlcftale,  2  //.  BL  275,274.  and  tlie  first 
roas«iii  assigned  in  supfiort  of  tlie  errors 
in  the  IIoiiHC  uf  Loids,  S,C,  2  1/.  BL 
291*,  300,  301. 

joined. 
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1809L      joiMil.  umI  (or  tUsba  cited  KiJig  and  aOien  exeeston  of  Ste^ 
•      tumoit  V.  7%o«,  1  Tent  Rep.  487.  where  tbe  first  covat  of  a 

^^^1^^^^    dMlHmtioB,  in  an  actios  i^aiiiat  tbe  aeoeptor  of  a  bill  of  ex- 
»    '       ohaiige  indoned  by  tfao  p«7*e  to  tlie  PlRlntifik,  who  wera  the 

ia,i^^^~  waniviag  exeonton  of  SUvemom,  "  in  right  of  the  FlBintii&  as 
■orviTiBg  execntan  at  tlonmd"  join^  with  two  othw  eoontSr 
the  one  for  money  had  and  raoeirad  to  Ae  lua  of  the  nuntifl!i  a> 
axeeotiwi,  and  the  other  OQ  ao  weount  itated  wilfa  the  Ptainliffs 
m  execnton,  vaa  h<4d«n  good  eadaaiUTer:  he  obeerred  that 
in  th&t  caw  tbe  arfnment  in  snf^rt  of  the  dannrrar  had  prtw 
ceeded  on  the  gnnnd  of  the  promiae  being  impropeHj  hud,  tha 
iadonenont  to  thein  as  exeealon  not  being  a  gooA  coiuideratioB 
for  an  anunpait  to  them  as  exeoaton,  bat  for  an  aMampat  to 
thent  in  their  own  right,  and  jet  Jikkunt  J,  laid  th^  held  the 
bill  as  execnlon,  and  might  declare  iqwD  the  right  in  which  the^ 
held  it;  aad  BtiUerJ.  obserred,  that  though  h  Plaintiff  cannot 
jmn  two  counts,  one  on  a  debt  due  to  hiiB8elf,  and  another  to 
Um  ia  the  cbaraater  of  executor,  yet  that  tbe  only  queatioa  waa 
whether  the  iwb  when  recovered  would  be  ooniidered  as  ssaett 
«ftlw  testator. 

LwdAi<VA.NLBYCh.  J.  Admitting  that  where  the  iVnlts  of  a 
jadgweM  g«  altogethOT  as  assets  into  the  Plaintiff's  hands,  two 
Mwns  of  action  nay  he  joined,  vis.  one  to  the  executor  strictly  aa 
•xeentor,  and  the  other  on  a  promiae  made  to  him  after  the  deatb 
of  Ini  testator,  still  in  this  case  if  the  present  PlaintiiTs  happen  to 
die  intestate  before  the  debt  due  on  the  bond  entered  into  with 
them'ift  thor  tnrn  name  is  recovered,  it  camiet  be  contended  that 
the  administrator  be  baau  turn  will  be  able  to  put  that  bond  in 
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accrued  to  tlieiii  on  taking  this  bond,  vfaieh  wm  quoad  tke  teita^ 
tor's  debt  a  pajrment ;  but  if  die  boad  coald  h&  put  in  suit  by  t&e 
adminiBtrator  de  bonis  note  of  Benjamin  Honer^s  estate,  their  n» 
presentatire  would  be  deprrred  6f  his  right  to  retain. 

Rook  b  J.  Where  exeeiitors  change  the  nature  of  the  debt 
due  to  their  testator  after  their  testator's  death,  they  must  sue 
for  the  new  debt  in  their  own  name,  and  not  in  their  charact^ 
of  executors.  If  these  PlaintifTs  had  failed  they  would  not  haivd 
been  liable  to  costs  on  the  first  oount,  but  on  the  seoond  thej 
would,  because  in  the  one  they  sue  as  executors  of  the  obligee  ct 
a  bond,  in  the  other  as  obligees  themselves  of  a  bond.  Indeed 
this  case  falls  within  the  words  used  by  Mr.  Justice  Btdltr  ill 
King  w.  Thomf  **  It  is  clear  that  a  PlaintUF  cannot  join  two 
counts,  one  on  a  debt  to  himself,  and  another  to  him  in  (he  cha* 
racter  of  executor."  To  the  second  count  of  tUs  dechamtien  it 
is  quite  clear  that  the  Defendant  could  not  have  pleaded  thiA 
the  Plaintiffs  were  not  executors. 

ChaIi  bre  J.  %{  executors  take  a  note  or  bond  firom  a  ere* 
ditor  to  the  estate  of  their  testator,  the  oh)  debt  iff  thereby  t%im* 
guished,  and  a  new  one  created,  which  must  be  dedaied  upon  ai 
such.  The  ease  of  Beits  v.  Mitchell,  10  Mod.  815.  fa  in  point 
There  the  Plaintiff  declared  upon  several  promises  made  to  hif 
testator,  and  abo  on  a  promissory  note  to  himself  ti^  ejLtemlorit 
and  it  wm  insisted,  that  the  last  count  eould  not  be  jiaaed  with 
the  former  ones,  the  words  ut  executori  being  only  a  descriptidtl 
of  the  Phintiff's  person,  whereas  the  note  was  made  to  him,  emi 
transferable  by  his  indorsement,  and  would  go  to  his  adminisfnib» 
tor,  and  not  to  tke  administrator  de  bonis  nan ;  and  this  reason^ 
ing  was  adopted  by  the  Court,  who  gave  judgment  for  the  De- 
fendant on  demurrer  to  the  deelnration.  There  is  also  a  case  of 
Rogers  v.  Cook,  1  Salk.  10.  where  the  reason  given  why  a  cause 
of  action  in  the  testator's  time,  and  a  cause  of  action  in  the  exe« 
cutor*8  time,  cannot  be  joinod,  is,  that  the  costs  are  entire  and 
cannot  bo  severed.  Tlie  debt  created  by  the  second  bond  is  a 
debt  to  the  Piaintiffii  themselves,  and  will  devolve  on  thelf  re* 
preaentative,  tfaoogh  whatever  they  recover  they  mnsi  hold  as 
trustees  for  the  estate  of  their  testator* 

Shepherd  then  applied  for  leave  to  amend. 

But  The  Court  said  this  was  not  a  case  in  which  they  ought  io 
depart  from  the  general  rulc»  that  after  argument  amendments  are 

not 
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notallowod,  particularly  as  the  record  would  still  be  open  to  the 
objection  of  its  being  a  proceeding  a^inst  a  Peer  by  bill  (u) ; 
and  indeed  in  case  of  amendment  the  declaration  wonld  be  as  a 
declaration  de  novo,  and  consequently  the  Defendant  at  liberty 
to  plead  in  abatement  to  the  jurisdiction. 

Judgment  for  the  Defendant. 


(■)Mr.  Ji»tireCknitr«ol»Fr*rd  thai 
In  Bargratt't  I*w  Tncb  (lee  iAxtna^ 
bj  Sii  Matlhew  Hate  coiiccrfiiug  ihe 
C-ia^ioi  Kut'ititrtchtaiCowimmPUiu, 
c.  5.  p.  363.  teTC(»I  prrLcdcnti  uf  pru- 
CCeUiig  by  ufiginil  bill  nrr  mentioned  of 
a-Aita  '»  nriy  u  EAieurd  3i.  Tu  [liig 
oWrrallon  ii  ni«v  be  •dittd  ll«i  upon 
tntMliB<lion  (wo  of  thoie  iiijtaiices  mm 
eat  to  be  pioMMiingi  hj  ori)^iBil  bill  in 
iht  Court  orCoatmvn  Phai.  Sao  T.  ^1 
Erf.  3.  Finb.  Ab.  mu.  11.  and  30.  An. 
).'.  14.  Bn.itAr.  pi.  »).  Prom  the  in- 
ilwmocallFClrdin  ihc  tboyc  nhaplcr^ 
JVatlltni  Jiatt  lattn  Ihut  tlie  Cnurt  uf 


and  iFtother  in  St  H.  6.  i\.  for 
iianct  ill  llie  pmencc  of  I  hv  (.'■•» 
dptd  43  il».  It.  nlw  cili'd  bl ! 
tktia  Hnlt,  mppeni 
fur  the  Court  tlici 
e«ciipe_  ajn 


llial  bill  [or  in 


d  uko   copitzsncc  bj  urighwl  Krit. 

Sut  ii  ml;  be  ubicrmi  tlist  many  of  itae 
case*  ippear  to  hKTC  brcn  cunlanpta  of 
the  Court,  such  u  obilruclin^  Ihe  |ieraon 
of  aDefeiiduit  Ui  hliway  ionuli«  Uiide- 
fcncetaui  »ction  then  pending;  in uhldi 
cue  citber  Court  buj  lake  cagniiance  of 
tlie  marterby  bill.eTentlHjughiHriteiQ 
unly;  tot,  t»jt  Skipuith,  T, 
'11:1.  Ah.  liilCll.  "when  ■ 


So  17  An,  5.itu  an  appeal 
.  The  lemaiiilnx  prmdniti 
■re  loo  iiidiiliuctlv  repurteit  to  afluni  unj 
Mtiifadory  coiiclii:>!i>n  wlietlier  or  nut 
thejr  were  procee41ngi  by  bill  in  ca«e*  of 
irniiiUe^,  or  under  nhal  dr. 

-liii  al  least  1»  remariiable, 

— .  vjily  in  Ihe  eniiiiuu  ri-ign,  lee  Fiti. 
Ah.BilLO.  M.I.  R.S.,a(iu(»tinnaroM 
wlietlier  undet  the  diciuiiilunces  "f  the 
ca»e  a  party  wai  nuffiiCHnitlj  tn  ru*ltnlii 
ManicaUi  10  be  prcKceded  againitbybiili 


neceMary  if  ihr  party  ■ 
ornolmi^hl    '■'  • 


31  Ed.  3.   Fil:l.  Ah.  liii 


pToceedrd  agaii 

»  - -  liimlar  <]ue,liim.  ^p■ 

pear  lo  ba^o.  ariwn  In  7  H.  €.  41.  9  Ed. 
4.3.  Mid  9  Ed.  4.  It.  To  Ihiiii  maybe 
added,  ihal  it  liai  been  uid  if  a  "—  i- 

liTmavhaTe 


debt  a, 


inibeM 


a  bill  nf 


he  can  in  the  A'lHg'iBenrA  against  ■  man 
in  the  cuitodv  nf  iJie  HIarihd.  Fin.  Ah, 
aUL  IS.  3  H.  6.  Vfi. ;  though  Fil|Atrfrrr| 
adds  that  li  was  not  usual. 
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kid  ri^ht  to  change  the  venue,  and  referred  to  a  case  of  Leir  v.        1802. 
tViUioinsp  Mich*  1800,  in  this  Court  as  iii  point.  ■ 

Lem  Seijt.  contrd  admitted,  that  if  the  Defendant  had  obtained  ^^^^^'" 
time  to  plead  npon  the  terms  of  taking  short  notice  of  trial  for  PcujtBft. 
IxmdoH  or  Middlesex,  he  would  thereby  have  waved  his  right  to 
change  the  venue  (a),  but  insisted  that  the  Defendant  had  waved 
nothing  by  pleading  in  the  regular  way,  since  his  act  could  not 
be  considered  as  voluntary ;  for  if  he  had  omitted  so  to  do»  the 
Pfauntiff  would  have  been  entitled  to  sign  judgment. 

Tie  Court  said,  that  strictly  speaking  the  Defendant  had  waved 
his  right ;  for  by  pleading  the  general  issue  he  had  put  himself 
upon  the  country,  that  is,  a  jury  of  the  county  in  which  the  ac*. 
tion  was  brought,  viz.  of  the  city  o(  London  (6);  but  that  as  it 
uppeajreA  clearly  from  the  plea  having  been  put  in  pending  the 
rale  for  changing  the  venue,  that  the  Defendant  must  have  so 
pkaded  from  inadvertence,  they  would  allow  the  venue  to  be 
changed,  and  the  plea  to  be  amended  by  altering  the  name  of  the 
county,  upon  payment  of  costs ;  and  they  cited  a  case  of  Herbert 
r.  Flower,  Barnes,  492.  Ed.  3.  where  the  same  indulgence  was 
granted  upon  the  same  grounds. 

(«)  See  Tiid  Pr.364.  ed.  1.  5t8.  ed.  pica  plesded,  even  lliotigh  he  afterwards 

S.  aad  bkipUjf  ▼.  Cooper,  7  Term  Rip,  obtain  leav«  to  withdraw  ■  hit  plea  and 

696.  pjead  it  At  novo  with  a  notice  of  9et-off« 

(Olndeed  the  venue  cannot  be  chanced  Polmer  ▼.  Turner,  H.  «6  Geo,  5,  TidJU 

at  the  instance  of  the  Defendant  alter  Pr,  36i.  ed.  1,  Mm,  ed.S. 


Abbott  r.  Rawley.  Feksd. 

nPHLS  was  an  application  to  stay  proceedings,  in  an  action  ifpMoeccdin^i 
against  bail  on  the  recognisance,  on  payment  of  the  debt  be  cio«»ciiDtid 
and  costs,  the  Defendant  in  the  original  action  having  been  ren-  nlaanceof  bait 
dered  within  the  four  days  allowed  by  the  practice  of  the  Court,  ^JJ^^^JI^ 
but  after  the  retum-d^y  of  the  ca,  sa.,  and  the  Plaintiff  having  37heea.«u, 
commenced  his  proceedings  against  (he  bail  immediately  aftei^  2cSSrd«« 
the  retum-day.  •     bot  upon  pay 

-Ondow  Serjt.  opposed  the  rule  being  made  absolute,  unless  upon  ^^  tlioiidi 
payment  of  the  costs  incurred  inthe  action  against  the  bail,  and  tte  principal  to 
cited  Perigale  v.  Mellish,  6  Term  Rep.  863.  in  which  the  Court  of  "ilSlSSftmr 
Kiifg*$  Bench  refused  to  stay  proceedings  against  the  bail  upon  pay-  <i«y»  ■Uw»«l 
mentof debt  and  costs  in  the  original  action,  unless  the  Defendant  oftheCoun!* 

*  Mde  Byrne  ▼.  J^lar,  3  East,  506,  Uc.    Hvghet  ▼.  Poidarin,  15  East,  S54. 
SmUk  V.  Lewis,  16  East,  t€0,  ' 

would 
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1609.      woold  also  pay  the  eosta  in  the  action  against  Uw  bail,  though  tbe 

^—"^     lattet  action  was  cotameaeei  within  the  tt^ht  4ayB  allowed  bj 

**^*^       the  pnctice  of  the  CotHi  for  ths  btui  to  nureadsr  the  iMiaa^i. 

9miu^     II»obterv«4tikat1ibai«  waandistiootMn  between  tuisjr  by  muv 

Jlndm,  and  bnngiag  mi  actioa  on  the  reoo^rniaaoee,  no  coats 

Mvs  allowed  in  the  former  cue  onleM  the  bail  appear  wid  piaad 

VJcM  in  dapuner  (a),  whraeei  in  the  latterly  areallevad. 

^J^pl&eni  Serjt.  eantrd  iwi<t«d.  4hat  «■  ti>e  baU  had  Mnes- 
dered  within  the  time  aUowed  by  the  pnaetica  ef  the  Coort,  the; 
Vam  perfectly  regular,  and  on^t  not  to  be  called  apes  to  pay 
4w  ooata  of  ^  action  in  the  reoogniaance  \  that  in  fact  bo4 
partiea  were  regolar,  the  Plaintiff  heviag  a  xigfat  to  «OBin«ioe 
frooeeduigi  on  the  lecoguaaooe  upon  the  body  not  baug 
twmght  in  at  the  retnra-day,  and  the  bail  having  a  right  to  nir- 
Woder  the  {Hincipal  within  the  fonr  daya  after. 
.  lOe  Court  gaid,  th^  though  the  reader  within  the  four  d«^ 
mttrgratia,  st^  it  ainat  be  admitted  that  the  Plaiotifi' had  a 
V^  tp  brii^  his  aotiw  on  the  leoogniauiee  of  bail,  and  conae- 
fMntly  ttte  bwl  had  no  Jight  to  stay  the  pieoee^gs  in  that 
action  without  paying  the  costs. 

Bnle  absolute  on  payment  of  the  costs  of  the 
action  on  the  racogaiaanoe,  as  wdl  aa  of 
the  debt  and  costs  in  the  original  action. 

(a)  9  TUd'i  Ft.  K.  B,  1018.  ti.  t. 
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Yaie  v»  fVillan,  2  East,  126.  which  were  actions  a^nst  common        t60t* 
carriers^  and  also  in  actions  upon  policies  of  insurance  whei'e  the      ' 
damages  are  altogether  unascertained.  ^\ 

Shtpktrd  iSerjt.  contrA  tnftiisted,  Atat  money  can  neyer  l)e  paid  SttirM*. 
into  Court  but  where  thedcunages  are  mere  matter  of  ^computa- 
tion,  as  was  lidd  down  by  Lord  MatigfieU  in  2  Burr»  1120L  ; 
therefore  it  had  been  disallowed  in  actions  for  dilapidatioBS* 
Syuire  V.  Jrch^,  2  Str.  gO&  and  Salt  v.  Salt,  d  Term  Rep.  47. 
and  that  in  Xiriffiih  v«  tVilliatHS,  1  Term  Rep^  710.  which  was  an 
action  against  an  attorney  for  n^lecting  to  enter  up  judgment 
on  a  warrant  of  attorney,  the  Court  thoughi  that  the  payment 
of  money  into  court  was  originally  irregular,  though  as  the 
Itaintifiriiad  taken  it  out  he  was  precluded  from  objecting  to  the 
irregularity ;  that  with  respect  to  Yaie  v*  Willan  the  only  ques* 
tion  there  made  related  to  the  effect  of  the  payment  in  admitting 
the  contract ;  and  that  the  distinction  respecting  actions  against  ' 
carriers  is  this,  that  if  there  be  an  agreement  to  be  liable  to  a 
specific  sum  that  sum  may  be  paid  into  court,  but  not  otherwise^ 
as  was  settled  in  Fail  y.  Pickford,  atUe,  vol.  2.  p.  234.  where  the 
Court  refused  to  allow  a  carrier  to  pay  into  court  the  invoice 
price  of  goods  lost,  there  being  no  agreement  that  the  cairier 
should  be  liable  to  that  extent. 

The  Court  said,  that  money  could  not  be  paid  into  court  in 
such  a  case  as  this  without  violating  every  rule  of  practice  upon 
the  subject:  that  the  value  of  the  goods  was  not  the  criterion  of 
the  Plaintiff's  damage,  but  that  the  declaration  sought  a  com-* 
pensation  for  the  breach  of  a  specific  agreement,  and  that  money 
might  as  well  be  paid  into  court  in  an  action  for  a  breach  of  a 
promise  of  marriage. 

And  Cham  BR  B  J.  added  that  he  doubted  much  of  the  pro* 
priety  of  extending  the  rule  respecting  the  payment  of  money 
into  court,  since  it  transfers  the  risk  of  the  costs  from  the  partj 
who  is  originally  to  blamCi  to  the  party  who  is  not  to  blame. 

Per  Curiam,  Rule  absolute. 
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Labkins  and  Others  v.  Larkiks  and  Others. 


lyatnutcr      'T^HB  following  case  vaa  sent  by  theMaiter  of  th«  RolUfor  tke 
cut^dnlM      -     opiiiioii  of  this  Court. 

afhadiilDiba      Tri//ta«LjrfttiuEgquire  deceased,  by  hislastvill  and  testament 

th^imrtnmci  bcuing  date  the  8d  day  of  Ju^  1794,  duly  execnted  and  atteirted 

to  J^  P*"^.  ii  tlw  presence  of  three  witnesses,  and  as  by  lav  is  required  fcr 

faiC^>neT-      devising  freehold  lands  (amongst  other  things)  gave  and  devised 

**'^***|^||"      Bifollows:  "  I  give,  devise,  and  bequeath  all  my  freehold  mes- 

•TaM  of  tb«     nagea  or  tenements  and  hereditameots  utuate  at  Ca/ctrf/a(a)arore- 

UMmbc*^  aatd,-  with  all  and  every  the  rights  members  and  appurtenances 

paUk*doa,ibe  tbM«to  belonging  unto  my  brother  John  PoKall  Larkint,  and  to 

■nPflMnMu  "^  SoodtTiend  Samuel  Enderby  the  younger  of  AldernM«bnry  in 

•  roneMlM  of  tbe  city  of  London,  Esquire,  and  George  Smith  of lineoltit  Inn,  in 

1^,7"' '"       ***  county  ofMiddltKX  Etqnire,  thrir  heirs  and  assigns  upon  tmsl, 

that  they  ot  the  survivor  of  them,  or  the  heirs  or  assigns  of  such 

Burvivor  do  and  shall  so  soon  after  my  death  as  conveniently  may 

fa«  sell  and  di^>oae  of  my  said  freehold  messuages  and  heredits- 

■MUti^atCa/citMaaforesaid,  either  together  or  in  parcels,  by  puhlif) 

VKCtten  or  private  contract,  and  for  such  sum  and  sums  of  moue^ 

and  in  such  manner  as  they  my  siud  trustees  or  the  survivors  or 

••rvivor  of  them,  or  ^e  heirs  or  asdgns  of  such  survivor  ^all 

think  proper  and  most  advantagtwus :  And  my  will  is  and  I  do 

'  hereby  decUre  and  direct  that  upon  every  or  any  such  sale  or 

sales  the  receipt  or  receipts  of  my  said  trustees  or  the  survivor  qr 

ntfvivws  «r  the  heirs  or  assigns  of  such  survivor  shall  be  a  gvpd 
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answerable  or  accountable. for  the  misapplication  or  nonapplica-        180S» 

tion  thereof  or  of  any.  part  thereof:  And  my  will  is,  and  I  do      [ — 

hereby  declare  and  direct,  that  the  money  to  arise  by  sale^of  my      .  ptkm 
said  freehold  messuages  and  hereditaments  at  Calcutta  afore-  \\^ 

said,  after  payment  of  the  charge  and  expenoes  attending  ii|ch      ^MK^m^ 
sale,  and  also  the  rents  issues  and  profits  thereof  until  tte  safhe   .     V  V- 
shall  be  so  sold,  shall  be  deemed  and  considered  as  part  of 'Ihe  '  - 

residue  of  my  estate  and  effects,  and  go  therewith  as  hereafter  .        \.      / 
directed."     And  the  testator,  after  giving  divers  aimuities  and    .  '    '  " 
bequests,  then  gave  the  rest  and  residue  of  his  estate,  and  efieots 
whatsoever  and  wheresoever,  whether  real  or  personal,  unto.tfae  :".." ' 

said  Joku  Pascall  LarkihSj  Samuel  Eaderhy  the  yontiger^  \amtL 
George  Smith,  their  heirs,  executors,  administrators,  and  assigns 
for  ever,  upon  certain  trusts  in  the  will,  set  forth.  And  eeir 
eluded  thus:  **  And  lastly,  I  do  hereby  nominate  and  appoint  mj 
said  brother  John  Paicall  LarkiM,Bnd  tlie  said  Samuel  Kuderbp 
the  younger,  and  George  Smithy  together  with  the  said  Rlopjf  jinM 
harkint  my  said  brother*s  wife,  and  the  said  Mari^  Ctiming  emd 
Henrietta  Sampson,  guardians  of  my  said  daughters  during  ^Mt 
respective  minorities:  And!  do  hereby  also  nominate  and  ap^ 
point  my  said  brother  John  Pascall  Larkins,  the  said  Samuel 
Enderby  thi  younger,  and  George  Smith  executors  of  this  my 
last  will  and  testament. 

The  testator  had  no  other  real  estate,  than  the  messuage  ^SMd 
hereditaments  at  Calcuifa  in  the  will  mentioned,  Und  the  deviMi 
above  set  forth  are  all  that  the  said  will  contains  relating  to  Imi; 
the  other  parts  of  the  will  relating  mererly  to  personal  estate*  *  *-* 
After  the  testator  had  duly  executed  the  said  will,  lie  with  bin 
own  hands  struck  out  by  drawing  a  pen  through  them  the  several 
words  and  passages  hereinafter  mentioned  (that  is  to  say),  in  the 
devise  of  the  freehold  messuages  at  Calcutta  to  the  said  JoAit  Pa$^ 
call  Larkim,  Samuel  Enderby  the  younger  of  Aldermanbury,  in 
the  city  of  London,  Esquire,  and  George  Smith  of  LincoMs  Inn^ 
in  the  county  of  Middlesex,  Esquire,  the  words  *^  the  younger^ 
and  *'  George  Smith  of  Lincoln's  Inn  in  the  county  of  Middlesex,- 
Esquire,"  were  struck  out  by  a  pen  drawn  through  them.    And 
in  the  said  bequest  of  the  rest  and  residue  of  the  real  and  per- 
sonal estate  to  the  said  Jo  Ait  Pascall  Larking,  Samuel  Euderby  the 
younger,  and  George  Smith,  the  following  words,  *'  the  younger** 
and  "  George  Smith,  their  heirs,  ex,"  were  struck  out,  but  over 
the  words  "  heirs,  ex"  was  written   the  word  "  stetj"    Ami 
in  the  clause  appointing  guardians,  the  following  words^  that 
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^02,       n  to  mj,  "  the  yoanger,"  and  "  Gtorge  &RtM,"  and  tke  v«rj« 
—      "  Hmrittta  Sompton,"  woe  strnck.  out.    And  in  tke  kat  dams 

^•V"*"^  iqipmntin^  ex«cab>n,  the  following  words,  vuu  "  the  younger," 
a.  md  "  Gnrge  Smith,"  mn  also  struck  out;  and  *11  Iha  above 

^StkLV^  alterations  veie  ntade  by  the  testator  fai«wlf,  by  drttwug  tbe 
pe«(faroHgli  Ac  aboTe  words.  Other  parts  of  (he  said  will  wera 
dso  altered  in  the  some  manner  by  striking  out  diflerent  pMWgea 
Utoreef,  but  sach  alteratioBs  relate  only  to  the  tcslator'speEsanal 
estate.  The  said  testator  never  in  any  manner  re-^xecated(  or 
nybKshed  his  said  will  alter  making  the  above  mentioned  .al< 
•erations.  At-the  time  when  the  said  will  was  exeented,  tha 
saMl  Gtorge  SndtA  the  yminger  had  a  father  livi^.  George  SmulA 
Ite  etdtf,  who  died  before  the  timtf  when  the  above  Btenlioiied 
alterations  were  made. 

Hie  question  for  the  opinion  of  the  Court  was,  Whether  th^ 
devise  of  the  estate  at  CuknUa  to  the  trustees  named  in  the  said 
testator's  will  t»  be  scdd,  weie  revoked  by  the  testator's  having 
■trnck  oat  the  name  ofGeorgeSiMlA,  one  of  such  trustees,  after 
Hm  execntioa  of  kia  snid  witi  i 

Bnt&et^fotlk».Vhatita!S».  The  question  to  be  canaidttiedi*, 
WhaAei  by  striking  out  tlw  nune  of  George  Smith,  (me  oC  tlw 
iMHtBes,  the  testator  revoked  the  dewae  of  Uft landsin  OJoitpi 
altogether,  or  whether  he  only  revoked  it  ]r«o  f«tM  ?  That  Urn 
intentitm  of  tke  testator  was  mer^  te  cevoke  the  trust  estote 
fcroad  to  <jL  SoMh  is  meet  tantafest,  for  io  tint  pwteftfa««itt 
vdsus  hb  pen  hurf  aenideQtally  gene  (oe  far  and  ensed  tlw  v>anA 
"hain"  aod  the  two  fiEst  l«lters-of  tbe«ord"  eKOBiitors^"  vhidi 
were  to>  enlaige  te  estnte  of  the  two  otlieF  timstees,.  he  waote 
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remained  in  force.     A  revocation  effected  by  erasure  or  altera-       l^t* 
tion  can  be  extended  no  further  than  it  appears  to  be  tlie  inten- 


tion  of  the  testator  that  it  should  operate.  The  statute  of  frauds   ^^  oiJjy* 
29  Car.  2.  c.  3.  8.6.  enacts,   that  no  devise  in  writing  of  lands,  k 

Sfc,  nor  any  clause  thereof  shall  be  revocable  otherwise  than  by      *odi«^ 
some  other  will  or  codicil  in  writing,  or  other  writing  declaring 
the  same,  or  by  burning,  cancelling,  tearing,  or  obliterating  the 
same  by  the  testator  himself  or  in  his  presence,  and  by  his  direc- 
tion and  consent.    The  object  of  this  provision  was  that  where  a 
testator  has  expressed  a  clear  intention  by  writing,  that  intention 
should  Hot  be  superseded  by  any  thing  but  a  clear  act  of  the  tes- 
tator manifesting  an  intention  to  revoke.    The  act  therefore 
must  appear  to  be  done  animo  revocandi :  and  the  effect  of  the 
act  can  extend  no  further  than  such  an  intention  appears.     If  it 
were  otherwise  all  that  mischief  would  arise  which  the  act  was 
intended  to  prevent.  In  Iltunphreffs  v.  Taylor^  H,  25  Geo.  2.  in 
Cane.  5  fitfc.  Abr.  tit.  fVifls  and  Testaments,  G.  p.  5S5.foL  ed* 
it  wias  decided  that  **  if  A.  by  his  will  devise  all  the  residue  of  his    . 
petsonal  estate  to  B.  and  C.  and  make  them  executors,  and  after 
by  a  eodieS  cancel  and  revoke  every  leg^acy,  thing,  and  part  re- 
lilting  to  S*,  and  revoke  his  being  executor,  C.  shall  have  the 
whole ;  for  a  revoeation  without  a  new  gift  shall  have  the  same 
effect  as  if  if  had  been  expressly  given :  and  whether  it  be  by    ^ 
codicil  or  obliteration  it  is  the  same."    In  Lamb  v.  Parker^ 
S  Fern.  496.  Lord  Keeper  Wrighi  says,  the  rule  where  a  subse- 
qnent  act  shall  amount  to  a  revocation  by  implication,  is,  that 
such  implication  must  be  necessary  and  wholly  inconsistent.  So 
in  Cmm.  Dig.  tit.  Devise,  F.2.  it  is  laid  down,  that  a  revocation  of 
that  part  of  a  will  by  which  two  out  of  four  trustees  are  named, 
and  ah  appointment  of  two  new  trustees  only  amounts  to  a  revo-. 
cation  of  the  two  trustees  and  constitutes  two  others  in  their  stead. 
The  case  of  Hyde  v.  Mason,  5  Bac.  Abr.  tit.  Wills  and  Test.  G. 
p.  540.  Vin.Abr.  tit.  Devise,  R.  2.  pi.  17.  is  also  a  very  strong 
authority  to  shew  that  obliteration  unless  done  aftimo  revocandi 
will  not  amount  to  a  revocation  of  the  will.   The  testator  in  that 
case  having  executed  two  duplicate  wills  and  delivered  one  to 
his  executor,  afterwards  made  great  alterations  in  that  which  he 
retained,  and  wrote  out  a  fair  copy  including  the  alteratitflis» 
which  he  never  executed ;  and  it  was  held  that  the  alterationa 
did  not  amount  to  a  revocation  of  his  will,  but  only  shewed  an 
intention  to  make  another,  which  intention  never  having  been 
carried  into  effect  the  will  remained  in  force. 

c  2  Shepherd 
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Shepherd  Ser}t.  eontri,     Pardculnr  modes  of  revoking  a 'wiU 
^  lands  or  any  clause  thereof  having  been  pointed  out  hy  .the 
statute  of  fraods,  the  Court  cannot  inquire  whatvaatlie  inten- 
•.  tion  ef  the  teatator  in  obliterating  certain  parts  of  Iub  will^  unleia 

'"fltiwii,""  he  haa  punaed  the  directions  of  the  statute.  Now  by  the  statate 
two  sorts  of  revocatiiHi  are  allowed;  first,  a  revocation  hy.the 
ntere  aot  of  thepartywidioat  any  witnesses,  as  t«atmg,caa- 
c^ing,  or  obliterating;  and  secondly,  fay  executinga  new  viU 
in  ii»  presence  «f  three  witnesses,  inoonristent  with  the  bequests 
laf  the  former  will.  Now  the  rero<^on  in  the  present  case,  if 
good,  will  in  effect  operate  as  a  new  devise,  and  yet  the  new 
devise  will  not  have  been  executed  according  to  the  provisions 
Afthestatute^  .Itis  tme,  that  if  this  were  a  devise  of  personalty 
it  would  be  diifereut ;  for  in  that  oase  no  attestation  is  aeoeamy, 
luiy  wti^tg  wfaich  amonnts  to  evidence-  of  a  new  gift  bong  s«f- 
fiiiieot  to  pass  that  species  of  estate,-  In  the  case  therefbie  of 
Humpkteif*  v.  Taylor  the  devise  being-of  personally  the  deotnoa 
ia  ho  authority  in  the  piesoit  instance.  With  leqiect  to  Hyde 
v.HiuoMtbe  Court  did  not  decide  that  the  devisees  took  as  nao 
dcr  a  new  truest,  but  only  that  the  deviser  having  on  intentioa 
to  revoke  had  not  carried  that  intention  into  execution,  -ud 
therefore  tfaey  decreed  in  favour  of  the  duplicate  which  bad  not 
been  obliterstad, .  without  engrafting  upoD  it  any  of  the  intended 
attetatious.  Ia  thfl  oase  cited  from  Com.  Dig.  it  does  not  ap- 
pear wkel^r  the  will  subsequent  to  the  revocation  of  two  tnu- 
tecs,  and  appf^tment  of  two  new  trustees,  were  re-execated 
•ecofldiag  to  the  statute  of  fnuids  or  not :  consequently  it  cannot 
be  litMerred  from  thenee  that  merely  striking  out  the  name  of 
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byeKlarging  it^  and  if  it  can  operate  at  all  must  operate  ito  a      ,VMB. 
new'i^.    Wltatever  alters  either  the  quantity  or  quality  of  the     ' 
estate  of  the  devisee  must  be  considered  as  a  new  devise -f  Iks  if  ^^"SJSSi 
the  testator  after  giving  by  his  will  an  estate  to  J.  his  heirs  tmd  •• 

a]M)^, 'Should  fUfterwards  strike  out  the  words  •*  heir  and  asi^       aihm. 
^^^«igris*''A  could  not  take  ^n  estate  for  life  unless  the  will  were 
ret^xeoiited;    It  is  also  material  to  attend  to  the  language  of  the 
VitattttO'  of  fVauds^  which  speaks  of  the  revocation  of  a  will  or  any 
cfcrufif  'thereof,  not  of  any  part  thereof;  from  which  it  may  b^ 
inCenDedUhatu.  revocation  must  either  be-of  the  whole  will  ot  nf 
someoku^.tliereof :  and  that  if  any  thing  be  done  by  the  testE" 
txH^^amountii^  io  a  revocation  of  anypart  of  a -will,'  it  cannot 
O^^emlevpiHi  less  than  npon  the  whole  clause  to  which  it  relate, 
A»  toliie  case  of  $itilo)»  v.^ii/toMit  cannot  afibct*  this  r  for  the, 
tMtalor  4h4liat  case  ih  fitct  t^evokod  nothing.'    Having  devised 
all'fcisiftttdB  to  trustees*  except  his  house  at  Daik,  whieh  be>de^ 
^med t^  hii' wifey  he  aft^rwavds  sold  his  house  at  Bath,  and  th^h 
sSttildk  th^  eKOtptionand  devito  to  his  wife  out  of  his  i^ill  v  'but* 
the  iMtevest'of  <the  devisee  was  not  affected*  nor  Was  the  operas 
tidftiof'tllie^'remainder  of  the  clause  in  any  degree  akefdlb^ 
Itart  rt#t#  •'"-•' 

^^^^^Ilord  AuVANLB  Y  Ch.  J.  I  have  ho  doubt  upon  this  case.  A 
I'e^'^eition  by  obliteration  will  have  th^  same  effect  which  a  re^ 
vocation  by  ant  otheir  means*  will  have,  and  no  more.  I  lay  out 
of  Ae  oa^  the  consideration  of  the  devisees  being  trustees,  for 
If?  a  court  of  law  they  must  be  oonsidered  as  joint  tenants  in  fee 
iriisolut^ly, '  Now  it  is  argued,  that  the  revocation  of  the  devise 
Us  to  one  devisee  makes  an  alteration  in  the  interest  of  tiie  others; 
Bttt  whartever  this  alteration  be  it  is  not  a^  alterlitlon  arising  flroqi 
ar  new  gift,'  biit  merely  from*  a  revocation.  If  the  femafadng  de- 
visees were  to  flicquire  any  estate  which  they  had  not  befbie^ 
sOmeflhing^'beyonda  mere  revocation  Would  be  necessary,  If 
tfaereferelhe^evisees  had  been  tenants  in  common^  upon  the 
emsUre-  cf  one  name  th3  remaining  two  would  take  Qo  more  that^ 
tw'O  thirds  of  the  estate. 

ItO^KB  Ji  -It  is  hither  extraordinary  that  this  point  d|onid 
ndw  come^  to-be  decided  for  the  first  time ;  but  though  the  pblttt 
be  new  I  Entertain  no  doubt  that  the*  erasure  of  the  namo 'of 
G^f^e  Smith  is  to  be  considered  as  f^  revocation  of  the  devi^ 
pro  tanlo  only. 

Chambrk 
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-i609.  CirAUBR&J.     Itvonld  be  most  unreiuonabJe  to  defeat  the 

-  intention  of  u  teitator  ao  plainly  expressed  as  it  ia  in  the  present 

'ort"*  "^  ^'^^  •  """^  *>eforo  we  could  come  to  such  a  decision  I  should  ex- 
■.  pect  authorities  to  be  cited  previous  to  the  statute  of  frands. 

*Wbew.'  ^°^  *''®  '■evocations  enumerated  in  the  statute  were  revocations 
at  common  lav,  and  stand  upon  the  same  footing  as  if  that 
statute  had  never  passed,  it  being  declared  that  the  restrictioBB 
introduced  by  that  statute  should  not  extend  to  those  revocation*. 
The  only  nrgumcnt  of  uiiy  weight  which  luts  been  used  is,  that 
the  remairitiig  devisees  take  a  Im^r  interest.  But  that  arga- 
nient  does  not  apply  here  ;  for  the  devisees  being  joint  tenants 
are  seized  per  my  el  per  tout ;  and  if  one  joint  tenant  die  in  the 
life  of  the  testator  the  other  joint  tenant  takes  the  whole  of  the 
estate,  though  it  never  vested  in  him  during  the  life  of  the  tes> 
tator,  the  reason  o?  which  is  that  the  original  devise  is  sufficient 
to  pass  the  whole  interest.  The  case  of  a  tenant  in  common  is 
indeed  diiforent,  he  being  only  seised  of  an  undivided  moiety. 
The  effect  of  this  act  of  obliteration,  as  it  appeam  to  me.  is  to 
take  away  t)iat  from  G.  Smilh  which  the  testator  at  first  in- 
tended to  give  him.  I  cannot  entertain  a  doubt  upon  th«  sub- 
ject ;  and  indeed  the  authorities  cited  arc  all  one  way.  (a). 

(a)Tlic  cciiiGcolc  wHi  oul  ptcpatcd  wliin  llili  cuv  wi>  jirinlod }  buttce  paiU  109. 


Doe  ex  dcni.  Walkeb  v.  Stevenson. 
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^ 


ejectraeat  brought  by  a  pereon  who  had  before  failed  as  a  defen** 
daat,  and  who  therefore  is  not  to  be  considered  as  twice  making 
himself  an  actor, 

Vaughan  Seijt,  in  support  of  the  application  said,  that  the 
•point  had  already  been  decided  in  Thruslout  d.  IVilliams  v, 
UoldfaU,  6  Term  Rep.MZi. 

The  Court  thought  that  the  principle  of  the  rule  extended  as 
wA\  to  cases  where  a  person  improperly  defends  an  ejectmenti 
^is  where  he  improperly  brings  oue;^  and  therefore  made 

The  rule  absolute,  (a) 


(a)T1ie  practice  of  tticCoans  o(Kh^*i 
Btnak  wna  Cemman  Pimu  m  to  sMi.yine 
proceedings  in  actioiu  of  vjectineut  till 
pajment  of  the  costs  of  •  lormcr  eject- 
jBCfll  AH  the  tMae -title  correspond!.  Sec 
the  CAses  collected  HtUlock's  Luw  of  Costs 
from  p.  445  to  4€f.  And  indeed  wlieve 
4bc  mmt  tifle  it  m  hmne,  the  above  prac> 
tice  prevails  though  the  ejectment  be  for 
differciiC  frnids  In  a  difcrent  ooeiily,  and 
m  new  Dtftm^mti  bo  added.  Mmm  d» 
Augei  ▼.  Augel  and  another*  6  Term  Bep, 
f¥K  and  l^High  fhe  former  eyectmaMt 
was  bvBQght  fajT  the  father  af  the  lessor  of 
tlie.Pbintiff  against  the  fatlier  of  the  De* 
fewlaiit.  Hot  d.  Ftidtr  «.  Roe,  t  Term 
He^4iS»    3ttt  Ihe  pca^ice  iif  the  two 


Oottrts  as  to  atajing  proceedings  In  other 
actions  by  the  same  Plaintiff  for  the  same 
eausc,  seems  to  differ  thus  far,  that  the 
Coiirt  of  K.  B.  stajrs  pniceedings  till  flic 
costs  of  the  former  action  are  paid  wher- 
ever tlie  PlaintiflTs  proceedings  appear 
to-  be  YCiatious,  bat  the  fJourt  of  C.  M^ 
never  interferes  aniess  the  n>eiits  of  the 
case  hare  been  tried  in  the  former  action. 
•See  WetUH  ▼.  Wiikevf,  t  Term  Bep.  Hif 
Jdoultan  7.  i»  v.  Binrkamp  and  Daldwiu  ▼, 
^ichtfrtls,  9  Term  Hep,  51 1.  n.  0.  for  the 

Sraccice  of  K-,  B.  aad  Cm  r.Ckithht  H 
It.  809.  Mid  Cooke  v.  Dohree,  1  H.  Bl, 
10.  for  the  practice  of  C.  B.  jllso  tfiiir 
lodb's  Lmv  i^^ofla.  p.  MS  to  ^7. 


1SQ2. 

Do  I  ei  drm. 


Matthix  and  Others  v.  Potts. 


Frft.  tfth. 


n^iiiB  was  an  action  on  two  policies  of  insurance  on  goods  at  Insunmca  on 
twenty  guineas  per  cent.    In  one  of  the  policies  the  risk  waft  f^^^^  ,yp 
described  **  at  and  from  Nagsau  to  Campeachy^  and  at  and  from  fnmNMmu  to 
Campeacky  to  Nassau  per  the  ship  or  vessel  called  La  Purmy  contiwie m the 
lAfrnfia^  or  any  other  Spanish  ship  or  ships  C  &nd  in  the  other^  S?^*?'^ 
**  Per  the  Spanish  schooner  La  Pura  y  Lympia  from  Nastau  to  Mfe^^huidcd. 
Campeachy  with  a  licence  from  the  Governor  of  Nassau,  and  ^  "iXiJIT" 
back  in  the  same  ship  La  Puray  Lympia^  or  any  other  ship  1^  fi^theBHiii^ 
shtps,*^    *  The  risk  in  both  policies  was  described  as  usual  to  S^^l^n^j 

ffomCaas- 
pracAif*  and  having  arrived  off  that  port  made  srignals  for  leonches  to  come  oift.  Into  wbkh  the  goods 
weni  pat  for  the  paipose  W  being  nm  ashore.  In  this  sitootion  the  eoods  were  teiaod  by  two  5peau^ 
CofomtncMt  hrigs^  it  being  contrarj  tu  the  Spatush  hiws  to  import  British  goods  into  the  SpmmUik  main, 
tt  seems  that  tlie  goods  wrre  protected  by  the  policy  while  on  hoard  tha  hianctieat  sudi  being  the 
UMod  method  t>f  carryhig  on  iliat  trade,  litit  it  was  held  that  sach  a  loas  was  not  wcU  describad  by 
an  avermeut,  stating  that  the  |$oods  wrre  seized  "  in  a  foicible  and  hostiU  manner  by  certain  pcrsom 
enemies  of  our  I/yrd  the  ^.iug  to  the  Plaintiffs  unknown,'* 

endure       *[  84  ] 
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etWhiio  upon  the  goods  until  the  saifie  should  be  discharged  aad 
Mlt^  landed.  In  th«  count  upon  the  first  policy  It  was  arenvd. 
that  goods  to  the  umount  insured  were  shipped:  on  board  tha- 
&e  aaid'Slupti)  be-oarried  from  NassSH  upon  the  voya^  afore- 
Sfiidb'  '-*  tlw  snid  ship'  or  vessel  then  und  there  being  licensed  for 
t^t pvrposCrt"  jmd in  the  cnuutupon  the  second  policy,  ** that 
tint' said  idiipor-vesiel  was  licensed  as  in  the  said  policy  of  aamr- 
q,nib^  KtoBfioned."  The  loss  in  both  counts  was  stated  intite 
same  manna^e/i.  that  befovetbe  said  goods  were  diselurged«r 
aaMytiaiA^Any  mnV  in  a  forcible  and  hostile  msna^r  seised, 
o^rtiihxl,  t£)jea,aad  curried  away  by  certain  persons  then  boBf 
gtffamdty  tlnd-opca  war  with  our  Lord  the  King  to  the  Flaiatift 
unknown." 

oM^etUa  tiiaVbefciti!  Lord  jt^anleyCb.J.  at  HtBCmldheHSH- 
^H^'-uftdr  )ast''3fi>Aae/#n(u  Term,  it  was  admitted  that  4e 
$pkmh'  -vessall  .Lu.  Pum  y  Li/inpia  was  daly  licensed  -  for  th» 
vai^ii^itiiquflalisn  bythe-Ooremorof  the  SaAama  Islandsfiwv 
suiint  to  His  Majesty's  instructions  to  the  said  Groienmr,-  hot 
fcrt^-nq  Hcenbe  iras  granted  by  the  Spanish  govenunrat  oi  iuy  . 
atlfciiyeksoiroB^heir  behalf;  tfattt  the  said  vessel  vais  loaded 
^ntk  th»  gwotfe  JMentionBd  in  tbe  declaration  and  bills  of  ladii^; 
th^t-ltf-Arra^  ij;fR;)n(sailed'wtihe  voyage in^iieationfraik 
tile  ■Bahima  Is'Unds  on  the  Slat  Aprii  igOO,  and  on  the  30th  «f 
tfaeaameinonth>HWiTed'Qt'a7>vrtseitrCJim;)earAy,  andpst  tha 
gqe^  i^  a'tiwttcH'widi  a  view  of  niitning  them  ashimat  Cam* 
fiafiiifvi  {he-nighty'.whicli^ioodx  were  afterwards  seizedikthxttt 
^naaiger-ta^tfaiiptiicAyi  by  two  ^^niiA  government  brig^-  tha 
Vhditi^tlie  sums  lieiiig  illegal  by  tlie  revenue  laws  of  ^/laiff,  asd 
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that  the  trade  was  conducted  in  the  present  case  in  one  of  tfie        IflKJt 
usnet  modes  (ff),  to  find  a  verdict  for  the  Plaintiff,  wliich  they  ■' 

aoeo,*ngly  did.  ^^SSS 

tViUiajM  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  _  v. 
why  this  verdict  should  not  be  set  aside  and  a  new  trial  be  had« 
ihvt  on  the  ground  that  the  averment  in  the  declaration  that  die 
goods  were  captured  in  a  forcible  and  hostile  manner  by  tlie 
King's  enemies  was  not  supported  by  the  evidence;  and  secondly, 
that  as*  the  licence  of  the  Briiish  Governor  at  Nassau  wAs  con- 
fined to  the  Spanish  ship,  the  goods  were  not  protected  by  the 
Itcenee  from  British  capture  when  on  board  the  launch,  and  con- 
seqwmfly  tiie  risk  at  that  time  was  materially  different  from  tha(t 
insured  against. 

When  the  ease  came  on  the  Gouft  seemed  to  think  that  the 
latter  obje^dn  was  not  of  any  weight,  but  intimated  a  stroa|^ 
opinimf  that'tfaefonKier  objection  must  prevail,^  and  recomndeadejl 
tlie{%aififf9^  consent  to  a  new  trial,  and  iathe  mean  time 
aHiend  tJie- declaration. 

\Sh9pkrd  and  Vaughan  Serjts.  for  the  Plaintiffs,  esCfNressed^ 
tiieir  wilHngness  to  accede  to  this  proposal  on  payment  of  tke^ 
costs^by  the  Defendant;  but  the  payment  of  costs  being  resisted' 
tfaey  ^contended  that  the  averment  in  the  declaration  was  suffi-* 
isieiitlyproted  by  the  evidence,  since  it  appeared  that  the  goods 
wete  leiaed  by  persons  being  enemies  of  theELing,  in  a  situation 
which  tendered  them  the  subject  of  prize ;  that  although  it  ap- 
petfed  tfiat  the  goods  were  contraband  by  the  laws  of  Spain^  it 
w^  not  expressly  stated  in  the  admissions  that  they  were  seised 
ibrthatF^itbibny  and  that  unless  that  cireumstance  were  distinctly 
made  out,  the  seizure  of  British  goods  by  Spanish  vessels  must 
br*ta]teit  to  be  a  seizure  Jure  belli. 

' '  Tke-G^wri  however  retaining  their  former  opinion  declared 
Ihfltllienew  trial  ought  to  be  granted  without  payment  of  costs*^ 
MPd  CharnlbTe  J.  added,  that  he  had  no  hesitation  in  stating,  that 
in  V&  opimon  the  Plaintiffs  ought  to  have  been  nonsuited,  be* 
cause  the  ^idence  produced  did  not  support  the  averment  of 
hntt  in  the  declaration. 

•  •  Rule  absoli^te* 

(«)  See.  Mftrr^  v^  The  Rtryal  Exchange  where  it  was  holden  that  goods  were  |)ro- 

yissMrnMCf  Companif,  ante,  vol.  'i.  p.  43<l.  lecU  d  by  ihc  ^tticy  while  on  board^  |Hib- 

mM'ft^ilcef  i.  7he    London  Assurance  lie  lighters  cmplojyed  to  land  llicni  ill  lh«. 

i^rtmfim§%  fi^Ur  viii.  *Z,  4k  43^1.  in  notis,  ii:kuul  cuuriH:  ol  trudc. 
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ftf.«tii.     Nathaniel Tatnton,  Administrator,  ^c.  of  JoHir 
Hannat  deceased,  v.  Ramsay  Hannat. 
n«>Mbat!i7      jissjjtiMiT.  The  deolaratioo  beg^an  tkus:  "  Ramtay  Hmamnf 
ti!Lm'<m!riM-  late  of  IValaiiutter,  ifc  w«  attached  to  anawer  NtUitmiiitl 

cd  accat^to  Tftyutimt  adioiiuslntor  of  iJl  and  liagultiT  ihe  ^oodst  ebarttel^ 
'jTiCsirG^S.  *vnd  credit!  of  JoAn  Uuhm^,  speeially  appointed  i 


c,  sr.  during     thereof  vitb  tbe  will  annexed  aocoidin;  to  the  fbrae  and  e&Bt«l 

ncl^^''   W  act  pasud  in  the  38tit;ear  of  the  reign  of  his  pretest  MaJMtj. 

IroMihUemm-  luid  also  b^  a  decree  and  decretal  order  of  the  Higli  Court  a( 

h^^oMc  wtB-     Chancery  of  our  Sovereign  Lord  the  King,  liolden  at  ffntmiti' 

■lijr  (rid  apno   tf(r,  ig  the  covn^  of  Middlua,  made  in  a  eertain  caoae  iaati- 

l^^t^^l^,    toted  in  the  said  Court  by  one  Tkomai  Rai/irford  and  Jmu  Ut 

bai  UBI7  *oid<    ^ife  ugainst  tlie  said  iiaiJuuiitl  and  JoJtMstoat  HvMmtijf,  KkAatd 

ilay,  and  Jlnry  his  wife,  and  whilst  tfae  said  eaose  was  defend* 

ing  in  the  said  Conrt  of  the  Chancery  of  our  said  Lord  tke  Ki^, 

to  wit,  oit  Tiimday  tlw  31st  day  of  March  in  the  30tb  yeur  of 

the  rei^  of  our  said  Lord  liie  King  at  WatmutUr  in  the  mid 

county  oi  SUddittex,  specially  ^>pointed  to  otdlect  and  get  in  tlM 

outstanding  debts  and  oflects  of  tbe  said  J»hm  Umhiui/,  aeceid' 

ipg  to  tbe  fone  uud  effect  ttf  the  said  act,  as  by  tbe  said  deon* 

^ud  decretal  order  duly  enrolled  iiy  tlie  said  Court  ofCbunHvy 

of  our  said  Lord  tbe  Kii^  at  Watwumter  In  the  said  oe«n^  U 

MiddJettr,  and  now  there  remaining,  relation  faeaig  IhrrnnBto 

ha^,  will  amongst  otber  things  more  fully  and  at  buige  nj  p  mr. 

of  a  plea  of  trespass  on  the  case,  and  whereupon  the  said  N^tim 
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authorised  as  aforesaid  since  his  death  in  this  respect,  hath  not  I802. 
yet  paid  the  said  several  sums  of  money  or  any  part  thereof  to  the  — — — 
said  JoAm  in  his  lifetime,  or  to  the  said  Nafhankl  since  his  decease  ^-  ,.  / 
(to  which  said  Nathaniel  letters  of  administration  of  the  goods,  H^mumt* 
chattels,  and  credits  of  the  said  John  were  according  to  the  force 
and  effect  of  an  act  passed  in  the  38th  year  of  the  reign  of  Ui 
present  Majesty  by  John  by  Divine  Providence  Archbidiop  of 
Canterbury,  primate  of  all  Enghnd^ni  Metropolitan  in  due  form 
of  law  granted,  to  wit,  at  fFfs/nttifflfr  aforesaid  in  the  connty 
afbr^said,  on  the  8th  day  of  December  1798,  and  which  said  Na- 
thankl  was  by  a  decree  and  decretal  order  of  the  High  Govt  of 
Chancery  of  oar  Sovereign  Lord  the  King,  holden  at  Wesimimier 
in  the  said  tovmtjot  Middlesex^  made  in  a  certain  cause  institatod 
by  one  Thomas  Raimford  and  Jane  his  wife  against  the  said  iVif- 
tfmmitlt  Jokffsiont  Hannay,  Richard  Hay  and  Mary  his  wife, 
and  whilst  the  said  cause  was  depending  in  the  said  Court  of 
Chancery,  to  wit,  on  the  2l8t  day  of  March  in  the  99th  year  of 
the  reign  of  the  now  King,  at  WeUmimter,  in  the  said  county  of 
Middlesex;  specially  appointed  to  collect  and  get  in  the  outstasrf» 
ing  personal  estate  of  the  said  John  Hannay^  according  to  the 
force  and  efiect  of  the  said  act  as  by  the  said  decree  and  decreCal 
order  duly  inroUed  in  the  said  Higb  Court  of  Chancery  at  Wmi* 
mmsieraiofte^sid  in  the  county  aforesaid,  and  now  there  remainiiig, 
reiataon  b^n^  thereunto  had  will  more  fully  and  at  large  appear) 
or  torither  of  them,  although  so  to  do  he  the  said  Ramsay  was 
requested  by  the  said  JoAn  in  his  lifetime  and  by  the  said  Naika*> 
niel  siaee  his  death  afterwards,  to  wit,  on  the  said  first  day  of 
ili^fKslldOOaforesaid,  aadoften  afterwards,  to  wit,  atffeiteifMlcr 
afcHresaidy  nor  did  he  pay  the  same  or  any  part  thereof  to  Join* 
U9m€  Hamnmy^  to  whom  probate  of  the  will  of  ^e  said  John  was 
1^  due  authority  granted,  and  which  said  Johnstone  UannaywX 
the  tune  of  the  granting  of  the  said  letters  of  admintstiation  of 
the  .goods,  ofaattds,  and  credits  of  the  said  Jolin  Hannayto  Ao 
said  Naiham^t  was  and  still  is  residing  oat  of  the  jnrisdietion  of 
him  Mi^esty's  Courts  of  Law  and  Equity  in  that  part  of  GrMff 
MriUtim  eommonly  called  England y  and  out  of  England  aforessod, 
and  wUeh  said  Johnstone  Uannay  was  at  the  time  of  the  com* 
tteaeemeat  of  this  suit  residing  out  of  the  jurisdiction  of  hb  Ma* 
jostys  Courts  of  Law  and  Equity  in  that  part  of  Grwt  Britmits 
conufionly  ddled  JEiTjef/aiiif,  and  out  o(  England  aforesaid,  bat  be 
to  do  this  hath  hitherto  whoUy  refused  and  still  refuses :  where* 
fore  the.  said  Naihanielf  adndnistrator  as  aforesaidj  says,  he  k 

injured 


CASES  IN  HILARY  TERU 

i^«red  and  hath  sustained  daHtage  to  the  value 'offlOO/.  ami 
tberefore  Kehring)!  his  sait,  Ifc.  And  the  said  Nathamet  iniwel 
saltb,  that  the  said  decree  mid  decretal  order  ii  in  fnll  forde  tmi 
dfl^stnot ill  an^nriM  reversed,  antialled,  set niide^.  dp raulered 
Teid;-  And  ke  brings  here  intd  court  the  lettera  of  ladminiati^ 
tidK  4f  Ih^  nid  JoAm,  which  sufiicientlT  prove  to  tbe-Comrt  hen 
Ae  'granting  thereof  in  fbim  afereswd,  the  date  wkeveof '  ia  mi 
ttu»da^"«Ad  year  in  that  behalf  mentioned.  -  ■•:■ 

<lfVln<F1aintiff  cniTed  al/er  ef  the  letters  of  adtniiiistration.'whieh 
being  aecordiagly  aet  out,  appeared  tj  be  in  the  form  presovibed 
b7.Uieifita4.88  6e»^&  c^ST.  He  then  pleaded,  isty  Afan  n^ 
litiipmli  Sdly-^  ihat  JuhittontUanna^  was  not  attbelime  ef  tW 
cemnaeMement^ftbe  suit  reiddisg  outof  £i*g/tfm/t  &UT.-aael- 
offl]  -Aipon'whichilhree  plena  issuos ; were  joined j  •F'Oiirtbljw  he 
jUeaded'^t'-tliM  tbeuid^v/MJiNrfom  £/oMi«jf'i»  the  18tlt  ds^-af 
Jmbf^'m  'tbc'^eariof  our  Ijord  1801,  at  HftttmrmUrndoremai'im 
th«8aid«orintTrdiedv"    !■  :  '  -.  ! :  .- 

To  this  lost  plea  theil^aiBtiffdeaittrred  gHieraltyr'AMd- tlie 
Stafendtntijoni^iii^murrec.  .  .  ' 

i>'0«ifcwSBr|t.tn,support  of  the  demurrer.  This  qveatioa'de* 
}*Mda.u|Kin  Av^catHtTBction  «f-d&G».&.  t.tS:  and  tbe.jde*;. 
crte  ef  the  Cottrt  of  Ohancei^:  fcainded  tliereupoDil'TliaLaal 
Hftor Waiting ^tbat (he lawa  then  eusling  werencttsuffiaieotito 
CBifbrae  »ipeedj  distributioaief  the  asset*  af  deeeawdifwcsow 
ithece-tbavxeoutDr  to  whom  probate. of  tbe^.will 'had.  beek 
^i«ated'«as.ont  >(rf.tbe  jurisdactioftiafrbisvMHJeMyV'CiauJrtitioC 
hiwwmA'E^xiifi  pi>ei>idea>l!fcatwbei»«uGh  Miegntor  ahRH  i^aaid* 
one«tClfae'jaHsdiotioiti  ofuMfaCearts^.  tfae'Eeclesiaatiaal'CoMt 
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itutt  Is  depending  shall  direct.   Now  thepreKeut  Flainlsfrhaviai^       2809» 
been  afipomted 'Administrator  by  the  Eccldsiastieal  Court  auA 
eoUeetoriof  the  debts  due  to  the.testator  under  a. decree  of  the 


»n 

Court  of  Ghancery,  nothing  is  disclosed  by  tha plea  to*  prevettt     H4»<i4«4 

him  (worn!  proeeeding  in  this-  suit.     It  appeavs  firoib  Ihe  protiso 

in  die  i5th  section  that,  the*  Ijegislature  tlid  not  ^intend  that  iha 

speeialmdmiiiistMtion  should  cease  immediately  vpomthereturii 

of  the  executor ;  for  if  tlHitauihority  wece  to  ceasaon^Ahatyetveiift 

happening;  -it^wouldbeunnecessaryfor  the  executootito  be  ntiide 

•  party  )t»  the  suit  in:  Equity;  ^andfif  the  authority  does  not  ceasef 

immedtatoly  upo«  the  return  cif  th^  original  6xe^tor;^eitfaeif 

vnSi  it  eeasevpon  the  death  of dockejtecutbr.;;.  Upoh' the d^al^ 

or  retunv  •M'  the  execiitor  the .  jmlbority  of  the:  speeial  adndmt-' 

trator  beoonifes  vbidable^  but  it /cannot  be  actually  avoided  witlk> 

out  obtaininl^  a  reipiersal^  die  deonee  of  theCourt  of  tEquilty^andi 

pesiiUy^th^'G^urt  of  Equity. iiight  refuse  to  reverse  tfaedegtei^. 

without  obliging  those  who  applied  for  such  Reversal  to  j^y  thAi 

costs  iBeun«d>  or  bring  the  fuhd  into  court,    i/  i*    'i;    •'r 't   '>y 

Baylejjf  Serjt.  conird.  The  authority  ckriiredmiderthbtndf 
of  Parliament  is  k  temporary  «dmimstrati0n:  gradted^or  special 
purposte,''and  when  those ptfl^8es< -censer  the  anihorityiis.aot; 
merely  Voidable^  but  void.  "'If  anexecutonresideiit  oiit  of  the 
kingdom' ner^  prove  the  "Wiil,  ^and'  administration  jbegmnted^ta: 
ciaedufpnte  ai$eMtia  of  such  executor,  ^pduf the  Jreturn:  ef*  the) 
escecutbt^he  ndmiitistration  becomes  void.  Siaterri^Mat^^ 2 hoiA 
Mayin^lWl*  Sowhere-adminMtraiion  is  grantedji/f/iwjii^finia^ 
mtoie,^  if  pending  the  iMtion  the  minor  bomea  ofjfigjaitiflMijp/bel 
ptsttded  iff  iit^'pititJarrtin  t^mivkuaneti  Major  ^*Be€kf  1  Lutwi^ 
9&6.'l9ftB^  cf  the  death  of  the  executor  aybr^iort  the«'abovei 
rule  nmstfprevaili  lor  if  heltovea  wUl  and  appoint  tm  exeputor,^ 
residMt'Withtetlh^  kingdom^  that  executor  becomes  the.  legilr' 
represi^ntatlvex)f>the  first  testator^  and  if  no  executor  be  nomi*'* 
natedVsklmiiliBtvatien  de  ioMntm  tnay  be  taken  lOut.;  tlfanadni 
muiktin^tiftdiiriavte'aHgeHtii  of  the  executor  who  has  notpmvcd) 
thewill'flle  abill  in  equityot*  commence  an  action  at  iawvitjiii 
olef^  that  *upon^th)3  death  of  the  executor  such  suit  will  abator ; 
and  if  ithad  been  the  intention  of  the  Legislature  that  sughsuitsj 
oommeric^  by  an  administrator  appointed  under  the  stotuteron^ 
acccrdnt  of  (he  abtence  of  an  executor  who  has  proved,  should  mot) 
abate,  it  is  reasonable  to*  suppose  that  some  provision  wwld  h^ve 
been  introduced  to  put  both  cases,  upon  the  same  footing^:  •    ip  ^ 

••■■;;..-'  ^.   .,       -Lord-: 
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Lord  Alvanlby  Ch.  J.  On  the  best  comidentioti  vWb 
I  can  heitow  «pon  this  ease  I  sn  of  opinion  that  tbe  power  de- 
riwd  nader  tku  act  of  Pariiament  and  (ke4ecne  of  tbeCowt 
of  CInnoary  M«at  from  tbe  nature  of  the  case  b*  bold  to  ba  de- 
tonMoed  hj  the  dea^  of  the  eaecutor :  on  whieb  erant  k  mm 
right  BCcraed  to  aome  other  person  to  tak«  ovt  adMunittratio* 
«Wwr  m  next  ef  kin  to-the  ori^nal  testator,  or  aa  exeaator  at 
tha  deceaed  executor.  I  do  sot  think  that  tbe  act  of  Pariia- 
wont  bfli  ^one  far  eoongh  to  confer  any  right  apod  tbe  apeeial 
■dmkliatrator,  after  tbe  canaes  hare  ceaaed  ftr  wbicb  tbe  adnir 
liitoation  vaa  granted.  The  object  of  tbow  who  iiiti<odneed 
Ma  aet  vai  to  remedy  the  incoareaienoe  anting  ftai  tboEccfe- 
rfaatiial  Coorta  not  thinking  thenuelvea  antboriaed  to  grant  a 
rum  MtaHMitTBtiaB  where  probate  had  been  enoe  granted  and 
Ihe  ementor  wn  gone  abrond.  Tbe  oonaeqnence  ef  tbk  defeat 
b  tfaair  aaAority  wn  that  there  was  no  person  existing  wftbn 
tL»  Jniadtelion  of  the  Cenrta  o(  Law  or  Eqidty  Auij  antbiabad 
to  appearor  to  collect  the  debta,  ai  there  was  in  tboae  iiMBa1rha>B 
trintiadftration  was  grantedi/NnaNlr  aAiMfu!  ofonexeantMWbo 
tnd  oertfr  proved  the  wilU  It  never  was  snppooed  that  •  OmM 
WEijuitytiadanypower,  before  any  suit  compienced  agaaattba 
vxecotor,  to  app<rint  a  person  to  c^lleot  the  d^ts  of  tbe  toatnter: 
baf  when  once  a  penon  capable  of  auataiaing  the  ebamMcr  af 
legal  Tepresentutive  was  brought  into  a  Court  of  Eqnity^  Ibnl 
Conrt  is  case  ef  Ins  insolvency  or  miscondnot  would  apprini 
■notfier  paraoti  to  monnge  the  sifBirs  of  tbe  testator,  and  oi^pd 
Ae  Is)^  repreaentatire  to  pennit  such  person  to  sne  in  hie  mnau 
bnt  evan  in  diat  case  the  person  so  i^pmnted  oonld  never  be  a*' 
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qieciaily  eonfiiied  to  the  pmrposes  of  that  suit.     Then  it  is        180S. 
w^cd  Chat  by  yirtue  of  the  fomtii  seetion  dUie  act  the  Plaistiff 
bewg  inch  administrator  is  appoarted  bf  the  Court  of  Eqaityto 
coQeet  the  Mbfti ;  and  that  the  anthority  ander  that  appcini-     JiMMMt* 
wustkt  still  sitfaiiste*     But  kow  lon^  is  the  suit  in  eqnkjr  to  eon^  .  /^ 

linue!  and  kaw  long  is  the  eoUeetor  to  act!.  It  is  answered 
that  the  act  has  pioridedt  thatupon  the  return  .of  the  iexeontar 
kemiqrbenuideapartjtothB  sail  ia  ecfaity,  and  nmy  obtain  a 
xeveisal  of  the  appointinenL  But  it  seems  to  me.  that  the  mo- 
■lenft  the  executor  beoames  amcsaaUe  to  the  Court  he  not  only 
may  but  must  be  made  a  party  to  the  suit»  and  that  until  heb<v 
the  cause  BMist  stand  stilU  und  there  must  be  an  end  of  the  ikiI*. 
leetion  of  tiie  debtsw  For  a  Court  of  Equity  to  authorises  pesi* 
son  to  eoHect  the  debts  of  a  testator  in  the  loom  of  the  real<io-  . 
pff<esenCative,  when  that  representative  iscapfd>le  of  being  brought 
befoie  the  Court,  and  yet  is  not  brought  before  the  Comrl, 
w^old  be  a  prooeediag  altogether  imheavd  of^  and  would  be  10* 
fringing  on  his  legal  rigiils.  He  mi|^t  take  out  probate  of  the 
wrill^  and  diereby  at  onee  supessode  the  atilhority  of  the  speeiid 
admimstrsitar  and  coUeelor.  The  true  eonslruetian  of  the  aist 
aa  it  seeoM  to  me  is  thia,  that  where  the  real  represontative  is 
boyand  the  juiisdietioit  of  the  Court  of  Chancery  and  ineiyaMe 
of  aetiny  for  hwiBelf  a  power  is  ghren  to  suhstkute  anotbet  pea* 
aon  duing  his  abeenoe:  but  Iho  ttoment  saoh  sepiesentatiye  is 
aapablo  ef  doing  his  own  duty»  or  that  is  iKonsef  uenee  of  hi^ 
dealk  ang?  other  person  becssMs  entitled  to  pevferm  that  du^  in. 
his.  stand  hf  taking  out  administration,  aU  the  ineonveniense 
whish  it  was  the  olj^iasiof  the  act  to  prmride  aginnst  is  at  anewk 
and  oonseiiuently  the  power  whid^  was  ginren  to  the  special  ad- 
minjfgtratof  duriag  the  abseaee  of  the  executor  is  dcme  awi^. 
Though  loould  have  wished  that  the  aethad  gone  farther  and 
authorised  the  speeiat  administrator  to  aet  until  a  new  admniiistra- 
tion.had  been  taken  out,  yet  under  the  terms  of  tUs  act  of  Par- 
liament I  cannot  find  that  we  are  authorised  to  extend  the  power 
of  the  special  administrator,  since  by  so^  doing  we  should  enable 
bim  to  ci^lect  all  the  debts  which  it  belongs  to  the  new  represent 
tathce  to  coUect,  before  the  latter  could  have  an  opportuai^  of 
an¥esting  himself  with  the  proper  authority.  The  act  of  Parliar 
meat  pcovides  only  for  a  special  case:  and  the  moment  that  any 
perKMi.capid>le  of  acting  as  representative  comes  within  the  juKis»> 
dsatioaof  the  Courts  of  Law  and  Equity  tbe  power  ceases;  and 

the 
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llw  Court  of  Eqaityit  ill  not  praoeed  in  tbe  sqit  tmtiHif  Vkam^ 
«)Ki>ty.    JJtidfir-the^eiteiHnUtBaeK.vf  tiiiB^vwe  <WaOBart(«£ 
Kqnitj.prDbttyywontd  saperiedcr 
.9Mmt4i      tifil.  If  tbeJieixt  of  km  t«  tlw  jbrifCTBal  ti 

take'Oiit  adHiiiiktratiQn,  ^k  ^pirttnd  Court  jratdcLpMrt  itett 
nitmtiaaad  enUigenda  hona:  bnt'tfaUlix  oqly^ona'a 
n£ttsftl  ofthe  psrty  entHleil';  and  the  autkority iuTBoh  0 
.itt\A»Aiiawt)Aih(m  tke  Cusrt  of  Chancei^ :  bstfioiiiiiilm^G)^ 
ritual  Cburt.  Upon  tbe  ^k<^  T  an  of  opiiiMBr^aMfawaitear 
ROtoitiDii.  U  at  an  end, .  and  that  tfae'^maant  rhaiililT  ■■^■illi 
mnintain  tbe.action  in  his  own  name.  .  ' .  '.-.  ..^  ^J  **iiSM» 
Rook  k  J.  This  is  a  qtif  stion  on  the  construction  of  a  amp 
actofPnrliaSKnt  pndit  i>-witbcMisideTOb)e;diffiB«nnf  49rt«r- 
tais  «n  ojainioD  different  f^oot  Oiat  of  ny  Lord^s  tMlMn^ariEr 
tation  to  be  put  open  thataeti^6Bpeciidhri  itdietbl* 
lMi^«xperteaee  M  a  Cowrt  trf'JEttvity.'  Aa  Jliis  ia-aa 
liuak  Uw  ^beat  eoune  whirit  ve^  can- paysDe^iK  tB..i 
dvistivotiQn  twbich, ihU  mast  etaerrtiall^pniBiDtettlwvMniil 
jaitiee,'  Tlie- abjection -ia  tak^  sot  bj-jlbe  eMotAlM^imoi  li^tt 
vmj  |Hif8<HiTbitvlt)|'  Bfigfat  fa-ioa«Boi]weDce  ni^  Kis  dwrthiAMfai^pi^ 
dobtairofllyv  vho  iaat  «H  eT<»fer  meirflrafcle  to  th»»alat«  aPthri 
dflcflased  teatattf .  ^-Tfae  peratta  vho-neir,  suet,  daea?  ifcMii^eiMa 
apeoili  ftBthtmt;  poated  te  him  bjr^^Ttne  oCithftMiha^il^dBO 
nmt.  aiHiiaMitiralytaiderthe  taUm\  «t  ^^£m*tM  ^mi^ 
t^^arhioii  bb  n  i)t)piHnt«d  i»tU6ct6ft'  .osd  to  sAack-^  'm  jmihmMw 
able  for  everj^itepof  his  pfocaedinijc-  ':3'hoRgb.-»wllie«Uitfceafi) 
th«  exBOHtotK'jaeT Tight  aoentes,  yet  vntii  ;tiiat}rig^M>eiaaBMt 
pteledandi^u(wdinta^fect,IklBak^sqMQ<ilMtiHMrityi^iHliM 
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kigOB  d€  Mit)9  by  the  new  reproieBtativcL  As  the  suit  in  JBquiljR       .WW« 
Am  aeC  ahttte  f^mi  ths  retam  of  the  escecntor  I  think  wiai  are     j,         -^ 
led  in  smyiag  that  it  eontifHies  aatil  > IIm^  appeiateeitt  of ^  «, 


lepreaoatative  Mtwithetan^ng  the  dtoath  of  tha  <e»cutor;  H^^M^lr 
Utkia  aoBiMictioa  he  sUKput  upon  the  actgreHtiBeoiivviiieiMrt 
le^  Suppese  the  executor  to  die  in  ImUa  and  no'-aitaU 
tO'  arnveia  £i»f/aa^  of  his  death  till  six  tnenths  Jifteii^ 
I  if  att  the  intennediate  acts  of  the  special  adiaiaistehtoffi 
tebft  tat  aside  freat  confusion  will  f<Alow.  I  am-lJiercforee 
thallhe.  aathority  of  the  IMaintiiT,  IhovghitheeaoMt 
ToidaUe  by  ike  death  of  the  execntoF,  was  not  rendered  msttuHiifi 

-€te AilaBA Jw    I  entirely  eoncar  with  my  Brother  Rtioke  In 
thnieuvthnii  die  plea?  is  bad,  and  that  the  Pittifiti<E.iaentitfa&dttf 
jmi^ssant^^aadglTirili  add>  that{  hare  no  great  diiftmlty  vn  tmm^ 
hig^lhis««piiiionu  <  Thia  act  of  PadiamadRt  ihM  certainly  madej^N^ 
i^qr  tAsidfeinl  parposes^  bnt  raany^ttf  its  provisicHia  ^^avb  hmttH 
jjaanai-  with  a  ^i^^  riiprt^sigfated  vie^  of  leifalcofiseqneeeesT^ 
thii  I^aouid'poHitontmany  instandes,  but  it  ia,net«el^essary^tai, 
thmpmaaiAthaseu    Tbe  special  adasmistitttim  4Q;4he  prefleBt^tl!M»- 
lod'Beenadaqpaiad to oAerttnntod administrations r  vineh  he«^^ 
ever  iqppesBtsmb  to  be  of  aTory  difierent  sort.  Where  adndnis-i 
tmfioa'lB  giaalad  iiirawit  aS^etitii^  or  ddrmnie  minoriuat^  it  -esN  -. 
pmm\\if  thd tarids  ef  the  aatberify^apon  the  eneaoter  Mnnfiiigi^ 
orfanMSKefagec  «nd  if  apaconldfitid  t^die^|iegiriat«e^%a4^ 
ytfiaafilieJ  any^egqateaa  limitatum  in >th^  paeMil  ikwtaaee  bg^  tiid^^ 
teflB  in^mEhWRthe^autiMNity  is  dkected  to^bef[in«ted;<^lhasliditthk: 
bi  kasni  ^M*aa>by  theexpreasioas  of  tiie  statnile. '  'But  i  tkialiH 
ihitf tliiiintantim  of  the> Legislatagerwas not  to  Ki»t4he  authiK- 
rityMktk^aeli^p  er  death  ttf^e  executor:  :and«6ftairiy'fani^ 
na^a^sHnad^b^niguttient  ^consaHdegy  to  narrow  tbe^benefioM:^ 
^MUtk  of  thlsntty  bet  on  Ae  contraty  where  th^constmtftion  in. 
doJitfnfc^abonld  rather  be  disponed  Ao  enlarge  tbettii^  ^\  Grtat  mi^^ 
uUtoaiiaiiiiiiia  might  arise  Mai  ther  conitractioif  ^ontenditd  fcr  by  ^^ 
IhmJkfcMdant:  Aiid  though^  when  altthepartiaaare^iiesidefttift^^ 
these  inoonreiiiences  may beeesity  temedied  by  taklng>  • 
administratinn,  yet  other  oaaes  might  givQ^t;ise  to  great -fOM^  - 
ant^  and  the  present  aflbnls^strikiiti^'instBMevf  thk  ^ 
«N:tv  Itiasaid  tlmt  JaAits^eneHofiaaydiedin  /yuto/lmtander  "" 
nhdfiimamBlMnoes,  andwhether  he  left  a  wiH  and  appointed' tfn 
SflsaMlafv-deas  noiappeaiv<    l!^l-tfiese'eircnmstai|caii^OB*i'ba' ' 
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awertRined,  and  the  will  of  tke  deceiuted  exeeator  proved*  «*  uH 
miautnition  to  the  original  t«stutor  taken  out,  sU  proeaeitiagi  t«  ■ 
ilo  justice  to  the  creditor!  must  be  nupended,  and.  two  j«an  n^F 
elapse  before  any  thing  can  be  done.  Tfau  u  «  Umited  admiaii- 
tration,  and  the  nature  of  the  limitation  must  be  eolWcted  ftom 
the  form  «f  the  letters  of  administration  which  the  act  ix««Qrfte«. 
Now  the  letters  take  no  notice  of  the  Conrt«  of  Lew,  but.dtfaot 
that  the  party  shall  be  administrator  for  the  purpose  of  beeoBUf 
«  party  to  a  suit  in  equity  and  of  carrying  the  decree  la  that 
suit  into  etfeot,  and  no  farther  or  otherwise.  Thomvthwtlj  ia 
limited  and  strictly  limited.  The  party  therefore  is  not  AgM»< 
ral  administrator  of  the  effects,  bat  is  only  an  admimstratqr  fitr 
tike  purposes  of  the  suit  in  equity :  yet  being  createti  by  the  act 
administrator  for  the  purposes  of  the  suit'he  is  adminislrater  4w- 
ing  the  suit,  and  is  to  do  every  thing  necessary  to  give  ^feet  to 
the  suit.  Then  what  has  the  Court  of  Equity  4ire<tted  Uon  to 
do?  The  declaration  says  that  he  is  appcanted  to  ooUeet  tai 
get  in  the  outstanding  debts,  which  implies  an  authority  ta  briaf 
actions  for  them,  and  that  authority  he  has  exercised  in  boagUif 
the  present  action.  This  coostruc.tion  appears  to  me  to  b»atm% 
wanunted  by  the  latter  part  of  the  6fib  s«otion,  whifeh,  UaJtHig 
to  the  arrival  of  the  executor  and  regarding  the  ^teoinl  aiapi/UM" 
tndor  not  at  a  substitute  for  the  e&eoutor  to  idl  iatw^t  ImH 
merdy  for  the  purposes  of  Uv  suit,  doea  not  snppoM  that  sMJk 
arriv^  woidd  fdiwdately  supenede  his  aatbority,  but  diwbta  that 
tb«  executor  shaU  be  made  a  party  to  the  suit  in  «q«H^  wf«i 
wludi  the  authority  of  the  administrate*  wenkd  c^WM^  And 
tliuu^k  no  provision  in  made  in  tliis  sei;tio»  in  ctise  of  tite  death 
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been  done  either  by  the  Court  of  Chancery  or  the  Ecclesiastical  180^ 

Court  to  determine  his  authority.    In  this  case  nothing  has  been  "• 

done.     Under  these  circumstances  therefore  I  am  of  opinion  ^^^J®* 

tb«t  the  auttiority  of  the  Plaintiff  remains,  and  that  judgment  HAn'rAr/ 
Vttght  to  be  given  in  his  favour. 

Judgment  for  the  Plaintiff. 

MoRCK  and  Anotlier  v.  Abel.  Fe6.9ih. 

^HIS  was  an  action  on  a  policy  of  insurance  effected  on  the  ^^^^^^^^ 

26th  Jufi/1797  on  goods  on  board  the  Jufiana  Matia,  war-  back  the  pre- 
ranted  Danish  ship  and  property,  "  at  and  from  Bengaf  and  alt  {if^  P*J^,^^ 
and  every  port  or  place  wheresoever  and  whatsoever,  as  well  on  licy  of  iiwur- 
the  other  side  as  at  and  on  this  side  the  Cape  of  Good  Hope,  in  ^^'g^  b^?„ 
port  and  at  sea,  in  all  places  and  at  all  times,  with  liberty  to  contravention 
touch,  stay,  tod  trade,  load  and  unload  and  reload,  at  all  and  "J^'ll*  ^J^ 
any  of  the  said  ports  and' places,  until  the  ship's  arrival  at  Co*  fore  where  a 
penhagtn.^    The  declaration  alleged  that  the  cargo  was  puf  on  ^[^  Z^nl, 
Board  at  Calcutta  in  Bengal^  that  the  Plaintiffs  were  interested,  />•»»»•*  «hjp  «t 
and  that  ihe  ship  and  cargo  were  afterwatds  captured  "  by  cer-  ^"/(in'which 
tain  then  enemies  of  our  Lord  the  King."  »hcre  «»  !>«• 

The  cause  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  Guilds  mento)  toCo- 
hall  Sittings  after  last  Michaelmas  Term,  when  it  appeared  that  P«»*^«»»  «nd 
flie  Plaintilfs  Vere  subjects  of  Denmark  and  resident  in  Copen-  al^Caicuua  * 
hagen,  and  the  shif  Juliana  Maria  a  Danish  ship ;  that  the  carg6  «"«'«fj  lo 
which  was  tte  subject  of  the  present  insurance  was  taken  onboard  $.  i.the  Court 
at  Calcutta  on  the  5th  Marchl797;  and  that  the  ship  and  cargo  Jj,^^^'^^* 
on  the  voyage  from  Calcutta  to  Copenhagen  were  captured  by  the-  not  entitled  to 
French  and  condemned  as  prize.    An  objection  was  taken  to  the  '«<»^«  ^.^ck 

"iwt  •■    •/**  •  the  premniiD : 

Flaintiff^s  recovery  on  the  ground  of  its  being  illegal  under  the  even  though  it 
provisions  of  the  12  Car.  2.  c.l8.  5.  1.  to  export  goods  from  Ca/-  'fj^J^J^iJ^f 
euUa  in  any  ship  not  belonging  to  a  British  subject :  and  this  ob-  loading  foreign 
jection  prevailing  the  Plaintiffs  then  insisted  that  if  the  exporta-  *^^^^^ 
tion  from  Calcutta  were  illegal,  the  risk  never  commenced,  add  ynl\e4  for  • 
that  thePlamtiffs  therefore  were  entitled  to  a  return  of  premium.  i[,^lJ"^^,^J'' 
llie  Jury  were  directed  by  his  Lordship  to  find  a  verdict  for  the  authorised  bj 
Ptaintiffi,  liberty  being  reserved  to  the  Defendant  to  move  that  ^„^^^iJt«f 
such  verdict  might  be  set  aijide  and  a  nonsuit  be  entered.  the  shifwicnt 

4-coordingIy  a  rule  nisi  for  that  purpose  having  been  obtained,  ^  H^^^^ 
Sl^epherdimd  Best  Serjts.  now  shewed  cause.  Admitting  theprin- 

^  Vide  Lmbk9ckr,  Pods,  7  £a»l,  449. 456.  ChiUmers  w  BtU^  post.  6(H.  Shifmr 
V.  G0rd9H,  it  t^i,  i96r.  dawie  ▼.  Barber,  4»Rt.  &  S.  H.  Hentlg  v.  Stmtiftirtk, 
^^hS,  nt.  Stringer  w.  Murray,  2  B.  &  A.  248,  t56.  Bate  v.  Cartwright,  7  Price 
540. 

D  2  cipla 
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1803.       ciple  laid  down  in  Faiidi/ck  v,  Hewitt,  1  Eatt,  06.  that  wheie  b 
,■-'-   .  .  ■     ppUc;  is  eflFected  to  insure  a  trading  with  an  enemy,  the  coattact 
maajlu«l»t    ^  '"'^  ^  complete  violation  of  the  general  lav  of  the  cobntrf, 
V.  that  the  assured  cannot  recover  back  his  premiiun,  still  thatprin- 

?""  ciple  cannot  govern  the  present  case.  The  loadings  the  cargo 
insured  at  Calcutta  by  the  Plaintifis  was  merely  a  violation  of  a 
particular  law,  to  which  though  the  Britith  subject  is  bound  to 
pay  implicit  obedience,  yet,  as  against  a  foreigner,  a  knowledge 
of  that  law  cannot  be  implied  so  as  to  subject  him  to  the  same 
penalties  for  the  disobedience  of  the  law  which  a  Srititk  sobjeet 
would  incur.  Xow  the  policy  in  the  present  case  being  effeciteA 
is  favour  of  a  Dauisk  subject  and  being  contrary  to  the  munici- 
pal law  not  of  his  own  country  but  of  Great  Briiaiii,  is  certainly 
not  an  inunoral  contract :  for  though  it  be  immoral  in  the  nit>jert 
of  any  state  to  violate  the  laws  of  his  own  state,  yet  it  u  ofit 
inunoral  in  him  to  violate  the  local  regulations  of  another  ^tate. 
In  Vaudtfck  v.  Hewitt  Lord  Kai^a  observes,  "  there  ia  no.d^ 
tinguishing  this  case  in  principle  from  the  common  case  of  a 
smuggling  transaction :  where  the  vendor  assists  the  vetulee'  in 
running  the  goods  to  evade  the  laws  of  the  country  be  cannot  re- 
cjver  the  goods  themselves  or  the  value  of  them,"  Undoubt^j 
that  position  is  completely  established  by  the  cases  of  Clu^at'^, 
Penaluna.  4  Term  Rep.  466.  and  Wet/nuly.  Read,  tt  Term^^ 
509.  But  it  is  to  be  obsa^ed  that  the  principle  on  wlucb  ttioae 
decisions  in  part  proceeded  was,  that  where  a  foreigner  aanats 
in  the  attempt  to  evade  the  Brilisk  laws,  as  by  padting  die  go^ 
in  1)  manner  convenient  for  smuggling,  he  thereby  evidences  b^i 
knowledge  of  the  law  Hhich  he  violates,  and  ciinnot  therefore 
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'   'VafifrhanSetji,  contri.    In  Howsonv,  Ilowson,  8  Term  Rep.        iSui. 
5W.  l*6rd  Kenyan  says,  '*  there  is  no  case  to  be  found  where       ■       y 
when  money  has  laeen  actually  paid  by  one  of  two  parties  to  the    inJxSa'Shor 
other  on  an  illegal  contract,  both  being  pariicipes  criminis,  an  i^  ^ 

a^on  has  been  maintained  to  recover  it  back  again."  His  Lord-  Abel. 
ihip*  adds,  ''here  the  money  was  not  paid  on  an  immoral, 
'dipagh  an  illegal  consideration  :  and  though  the  law  would  not 
mYe  enforced  the  payment  of  it  yet  having  been  paid  it  is  not 
against  conscience  for  the  Defendant  to  retain  it."  If  the  pro- 
position laid  down  by  Lord  Kenyan  be  true  where  both  parties 
are  j^ftidpes  criminis,  surely  it  will  apply  with  double  force  tb 
the  ipesmi  case  where  the  Plaintiff  is  the  sole  offending  party ; 
'for  this  policy  being  general  from  Bengal,  where  the  Danes  h^Ve 
;jsieidemehtdi  to  Copenhagen,  was  not  illegal  when  effected,  though 
die  subsequent  illegal  act  of  loading  from  Calcutta  has  deprived 
tBl5  iPWiitiff  6t  his  right  to  recover.  The  case  of  Fandyck  Ym 
Iltewafkak  uiien  distinguished  on'the  glround  of  the  Plaiittiffs  in 
'thkt  case  hJiHrilig  violated  the  general  law  of  the  country,  whiereas 
the  {>ns8mf  Pliih^s  have,  it  is  said,  offended  against  a  meri^ 
mnmoijpal  r^giAatibn.  But  the  act  of  navigation,  which  was  in 
fact  pieutti^  ag^&St  foreigners,  and  has  formed  so  essential  A 
groutMlwpi^  Qf^ont  naval  strieneth,  can  hardily  be  deemed  a  mere 
nunicijpflf  r^ptlktion,  oir  wholly  unknown  to  foreigners.  It  is 
to  be  bbsiery^  that'the^  presetit  Plaintiffs  never  claimed  the  re- 
^lura  of' j^reflaaam  'until  they  h^  in  their  demand  for  a  total 

Jossi  ^  itiillL  t&erefore  was  nin  before  the  contract  was  atr 
iempteii  to  W  rescinded,  and  the  distinction  sometimes  takeil 
between  (K^ntraicts  executory  and  executed  will  not  help  the 
^^tJeaniiS^  ctiam.  The  cases  of  Lotory  v.  Bourdieu,  Doug*  468. 
nnii^^jjfn^ie'i.  yietcher,  3  Term  Rep.  26iB.  are  decisive  to  shew 
%qI  tKe  Plaintiffs  are  hot  entitled  to  recover ;  for  in  bothi  thos^ 
cases  ihe  policies  beiiig  ^legal  and  the  risk  been  run  the  assured 
wejre  not  i^lowed  to  recover  the  premium. 
:'  *  £prd  A'LVAiJLEy  Ch.  J.  Unfortunately  this  policy  was  effec-. 
Ce4  VcevioW  to  the  passing  of  the  37  Geo*  3.;  and  though  I  be- 
like'JlhatbKefore'tne  passing  of  that  statute  the  provisions  of  iH/d 
'fMYigmpn  laws  nsuli^n  relaxed  in  practice  with  respect  to  fo^ 
reiiriiers!  €wl  m  a  Court  of  Law  the  Plaintiffs  are  not  entitled  to 
irecoVerif  the  trading  in  question  contravened  the  regulations  of 
fliat  act/  liieTOinthdweY^  upon  which  thbctoe  comes  befo  f  36  1 
.:  '■  ■■■''*■;-•■"■  •   ■■'■  '•••■':■    ■     ■■•■•■■••■•    ■•    ■ '■■    -the     ^ 
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iduSC       ^  Court  is,  vhe^r  there  be  any  difTerence  between  this  .case 
■  '—    —      and  that  of  Vamlt/rk  v.  Hemttf    Undoubtedly  that  was  a  case 
^AnnihCT    '"  which  the  tradinjf  was  in  direct  violatian  of  the  ctnuBtm  law 
M  of  this  coroih-y,  bat  Wore  Aatdeciiiontook  place,  maiiyofllia 

^*^  distiactions  which  had  been  taken  between  immoral  asd  iUegat 
oontraota  bad  been  considerably  shaken ;  and  the  principle  whidi' 
I  think  must  now  be  extmcted  from  die  coset  upon  &i»  aidijeet 
16,  that  no  man  can  come  into  a  British  court  of  justice  to  aeA 
the  assislance  of  the  law  who  foondi  hia  claim  upon  a  coatravea- 
tioB  of  the  British  laws.  Let  us  cousider  then  what  tkis  policy 
is.  It  in  an  insurance  opon  a  voyage  from  any  part  of  Betgat 
to  CojunhagtH.  The  underwriter  contends,  that  lai^  as  the 
.  policy  is,  still  it  ig  the  business  of  the  assured  to  take  otfe  &a(t 
he  takes  in  his  car^  at  some  port  in  India  where  he  may  lagidy 
do  Ro.  The  assured  huTiD^  loaded  at  Calcutta,  has  sotattesidBl 
to  tbat  restriction,  but  lias  thereby  contraveBcd  the  nan^tisa 
act.  Capture  bcrin^  one  df  tbe  losses  insured  agaimtt,  tfaeassarad 
has  claimed  an  indemnity  upon  that  gronnd ;  to  which  tfae 
British  underwriter  answers,  you  had  no  ri^ht  to  tak«  is  ytnr 
oai^  fit  a  Brititk  settleatent,  and  therefore  ht  rfefbses  tfi  faj. 
The  assured  sets  up  a  distinctioa  in  his  own  &vour  npoy  thft 
gnnmd  of  ius  being  a  foreigner,  and  urges  that  althoagk  be  may 
kave  contravened  (he  British  laws,  he  has  done  so  trtma  igno« 
ranee  only.  But  even  looking  at  the  e^ae  in  this  point  of  view: 
I  do  not  ihink  the  Pliuntifr  in  taken  txat  of  the  g^wral  rule  sf^ 
plicable  to  cases  ^lere  a  party  entera  into  an  itlegnl  eontmoC 
The  ease  of  Andt-et  v.  Fitteher  u  a  very  stroof  antbari^.  for 
there  il  yias  holdeti  that  a  forei^ntT  could  not  recover  back  the 
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seeking  to  recover  for  a  total  loss  had  in  the  first  instance  stated        1^^ 

to  the  imderwriters  that  as  the  cargo  was  loaded  from  Calcutta      ■ 

they  had  no  right  to  recover  upon  the  policy,  and  therefore    ^i^AiiSLfc 

sought  a  return  of  premium,  there,  might  have  been  some  pre-        ^  «. 

tence  for  the  claim  which  he  has  made  :  but  instead  of  adopting 

this  litie  of  conduct  they  have  first  endeavoured  to  aifirm  tbe 

contract  by  making  a  demand  for  a  total  loss,  and  failing  in 

that,  Aey  now  disaffirm  the  contract  and  seek  a  return  of  pre* 

rniiun.     But  it  appears  to  me  that  they  are  not  entitled  to  sue* 

ceed,  for  having  acted  in  defiance  of  the  laws  of  this  country 

they  shall  not  have  the  assistance  of  those  laws  to  enable  thein 

to  recoirer. 

Clf  AMBAB  J.  I  am  of  the  same  opinion.  It  is  perfectly  diei-' 
tied  that  in  the  case  of  an  illegal  contract  neither  party  can  re- 
corer  from  the  other  money  paid  upon  that  contract :  and  that 
role  muflt  prevail  in  the  present  case  unless  the  Plaintiffs  can 
esfaMish  a  distinction  in  their  own  favour  on  the  gpround  of  being 
foreigners  and  ignorant  of  our  laws.  But  I  think  that  we  ought 
not  to  relax  the  rigomr  of  our  great  political  regulations  in  liavour 
of  foreigners  offending  against  them,  and  that  there  is  very 
little  reason  to  presume  ignorance  of  a  law  peculiarly  applicable 
to  the  subjects  of  foreign  states.  Upon  the  whole  therefore  I 
am  of  opinion  that  the  Plaintiffs  are  not  entitled  to  reootrerback 
the  premium. 

Rule  absolute. 


Field  r. Wainewright.  F€b.wti. 

CIbbfbmbd  Serjt.  moved  to  justify  bail  by  affidavit  in  this  and  In  insfifjtiw 
three  other  actions,  the  same  persons  being  bail  in  each  ac-  ^  JS^^JuJT 
tioB»  and  in  each  of  the^r  affidavits  swearing  to  property  to  dou-  tame  pmont 
Ue  the  amount  of  the  debt  in  the  single  action  in  which  the  ||^^^  ^,^*^ 
affidavit  waa  entitled,  and  not  to  double  the  amount  of  the  debt  one,  each  afli- 
in  all  the  four  actions  in  which  they  were  io  justify.  ^ij^  ^  ili^ 

Oa  this  ground  Baifley  Serjt.  opposed  their  justification.  bail  are  worth 

Asd  The  Court  after  reference  io  the  officers  allowed  the  ob-  amount  of  the 
jection,  but  gave  the  Defendant  time  to  amend  the  affidavits.     ^^^^  '"f'^  *>>• 

•'  '  ^  actkms  wherein 

they  offer  to 
*  But  see  Ueid  v.  Cifrnfooi,  7  Taunt.  324.  bccoow  htiU^ 


m  .III  aOAffSiaEfibiHfHILABYfVEftif  I  iht  ^i 

*^iri^?  I'j  e*n';^KK+t:w^iitJ:  OtHers,  AssfffTiees  of  fywLHij-'''^ 

^Jwc^IVm".!!.  vjt^i^f'^^'^  iW'?Wte  in  these  words:  "J  pryntife^i;?  j^J^ 
rapt  bu  nliiy  a  ,,  -■  Mr.  Jwf;ii  FLiki^ec  or  i>r(tet'thc  sum  of  l^/,.Wipg  ih»^ 
triut  rawe  ^ijtLnk'r  ul'  llif  cuiisidewlioH  for  tli«  iissigiuneiit,of '»is  inWres);  j* 
hU»uip^"  .(ljt',/^y'"i,  )ju^ie.s.s,tw  Hitt,  as-sootias  1  alwU  rtGciye  pr  .m^ 
under  <>>«u-     |^cgi;ij^,j^^(iQju;y  jlue  upojtt  ih^,  completion  of  tin;  said  businetp 

T^enferp  The     ^ff^^'n.Ut^j^^i^Gr.  I"!*  ,B^^:"tO(S,  Muuaistrators,  or  aasigliS.  (fT 

"**"*'"*""■"  gfljn^liiite|y;i]i;9n|,i(»y  pjct^ving  letters  of  iiilmiiiislriiliou  of  (l(p 

.ptcilDK  .udi  "^pj^g^^j^c^^seiL  v,iiiL)ii.'\«;r;^-Vf^t6ltall  iirst  Mil^e  place."  .S^ied 
thrlTmnwi,  "^J^qmyti'MuiiitilJ'  'Mns  uotp  w.as  iinLorsed bj: /'oic/er  .to  ,oife 
hniimflliiw^    j'i^i.fi, /iiigjic/-J'vj:  «,,vulii4lil«  coiis^i'j-aliiMi,  iil'ter.wliich,  J^pjp/^ 

nanw  nl'  ihe        ^f^fpft  iKWlirUJJt  ^Bfl-tllt  HiuittliJls.W  WE  cJli|StT(  bjfl  assigneiBS>  ^ 

bwUiiupi.'  _^Jti^)j,  tapiu^ity  (Imv.uow  siierf  for  the  baiietit  of  iiugjfc/-.  .  ■., 
Q(j^Uifi4'au,^ii.)iiis  tfit'4.  heiort  Lord  JtvaiiUy  Cli.  J,  ut  flie  IJ'rt.t- 
jt^i^^r  SUtiii^^'i  aftw:  /IJu/Hie/mailVnn.andu  vtrdktwasfoijwl 
fi^^i^O  i*l^Htifls  subject, lu  llie  ofjijiio"  of  lliL'Cuuct  Viiit-therJ;^ 
fifSW^  j^yuiJiiwnt^uitUu  by  tlii^ui  as,  us^i^net-s  ol'  fuwkr,  ,  ^,  , 
gjtA,,rwle,^«f*  jia\ijts.bttv^  ubUjut;d  ou  a  foniifi;  dny  for  selli^ 
^iijttjie  verdit-t.  ,BnJ,,«Wltrijig,a,,uoiiii!il,  .   , ,  ^^ 

action  was  well  brought  hv  the  PI 


II  brought  by  tbe  Plaintiffs  as  assigntescf  jtofu/cf  I 
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comn 


time  the  {M^cise  point  there  detemiiiied  was  considered  as  new, 

and  Lord  Kenyon  had  in  a  subsequent  case  of  Bauerwutm  r.  Jta*  ■ 

denm.i'ii^S&niniP'Gei^  UH  H  dim*  as. okw  <t|i«t Coii^  of  ^^^j^^lggr 
Law  can  only  ta]^.notice  of  legal  rightis« .  tfagq  Court  in  this  case,  «. 

which  did  not  fall  precisely  within  the  authority  of  Winch  v.     M^****** 
lUMA  'ir  »»f*Wty  r.  Hrb&A,  wiuld  nbt^^\SSA  «^¥c^iH^  .;,rJ.^I^.^. 
Wkmb^tHiAr^^Sa^^  that  It  ap>)^iM^  have  ^x-^  *«''  'i^ 

lrofli^|m  irHne^eMth^  to  ditect  'in  the  case  ISi  'paift  Tfturiwy  TL        ^mmu^u 
^AiikM:^  ir&«iNriai  imi^eeis  ihsmbvea  oii^ibecnhiti»f  AU«i4  ••*'  -n«)^i  vtr 

'.irjjiiiiiuid  ' 


tA  ifllieipeuGrlner  MdUirdpusy^OTTM  tnamtni  BSfinf  Deen  pnMt 
ed.  t^e-¥tettM^[»ltetf  ^Utrtie  irsor  -a  trairtee,  tnd  tl]pdA  m^ttdflC 
m%tie'tMtteMi  ^  li^te  |^ ;'  iSMlt  in  flie>lMt>t;.tidte>tbe 
VSreitiSuiviMuld  iitt'htfti6^  MaUrfT  th(s  IjMmsBbI*  fii^tlrHijpcnii  \n**il& 
IS^^'^ak  H>bkr-oti)7«aVil  tutoinukiUJd  to'  fh«}'  gf^MMnUlMid. 
whkh  ii^ifi^l  tfce  liii%ttMs  iia^*iAdt'ii^'eV«ft=  Bad^any  rigM  W 
lKttl9f  r4ui%af  )b  tiotfdiig  «v^pas8ed-'W'tlM>  wnglieeir  lir'ihe 
irate  mxm  whiph  tliuiaeti«ti-ifrM  i3iliMfe(r,  it  wM'iihpdilibMi'lK* 
oo^iiBiWwnB  lOfj^micoen  trat  titinBr  tnejror  ine  oanKnipi  BUgBC 

tiolrare Meki tMuKt Vy rowitV*  JEM ^ifiis fheyniiMni 
^ ^il^  to  l^y'^iMt'atedti  r  lie liy^tis  iadblraetfeiit 
.^aMltr;  6f  tM  iMK'to  lib  ^d-fo  Btfgkircr.  ai&tl 
rumvfiieineiit  hm.  ixb  i^gal ^efiUt/  yet  it  pUsed ' tte 
$^^M<i&  Wiitt<>^i»i  0ttgtiet,isa  Ito^' by  tte'itt- 
i«^'aMei^  l^i^rtee  Y<n>  liinf.' ' Tlife  aMijpees  nieVtt 

fira  poflaies9Bd  u^  iii<)Jst'feiii6te'p6ftsihi!ity  6f  intisN 

leffA'A^  liify'^t^'iWn  vidiih  il  betieflt  t&tlie 

kNF(jSBI&  '-^^i'-  r  sMmia  Hold  that  t&«  abtie^  nfight  be 

i^r^tt'tit-m 'iye'<««eii  tHey  b^fi^tihi^  wKitM^I^ 

-«&)' figpSffiO^f^ta  i^t'^^i  kiiofv  Mtibfei^uA  no  ri^f  to 

•*#9a|/(#%'aMitWfi.  tad^dnrefera  dbtmot  sustain  4hi9'aetioni  * 


IM 


» i  ,  ,  .  Cl^SES  IN  HILARY  TEAM 

JSlBBt,  HbjlTH  J.  ekprewied  himselfof  tUe  same  opinion,  and  observed 

■■■-■ —  tlwt, hftvi ilArdtdckt'a  directioii  was  ov\y  iu  majortm  catNlant. 

*\-    '  AuujtR  and  ChauukuJs.  concurred.  Rule  absolute. 


.Ofpenheiu  and  Another  v.  Rl'ssbll. 

ralri!^'^     'T'ROVEB  for  goodfc 

uin^iua  .  At  the  trial  before  Lord  JhauleifC.  3,  at  tbe  Guildhall 

ndbl^nn^'  S'ttiogiufter  last  ilfiVAaeZ/natTenn,  it  appeared  from  adotiwioiis 

KcniBi  be-       tbat  }he  Defendant  wtis  n  common  carrier  from  Litndou  to  Exeter 

ud^  ctn-      ^'^  Piifm^tUh,  and  as  such  leceived  the  goods  in  question  from 

lifnca,  cannot  thp.  Pluintiffs,  by  vhoni  they  were  consigned  to  the  house  of  X»- 

^tSs^ai^'  grtlti  mA  Co.  ai  Pit/mouth;   that  A'*tgrrt(i  andCo.  when  they 

or  tu  iiop  the     ordered  the  goods  to  be  sent  gave  no  directions  respecting  any 

^,^   "      '    inrticular  earrier,  and  that  there  was  another  carriw  from  hau- 

&Bt.ihBtincfa  ^{i«.to  PljfmoHth  desides  the  Defeadant ;  that  previous  to  the 

notiw  oil-       arrival  of  the  goods  at  Pijfmouth,  Negieiti  and  Co.  had  failed, 

binhedrTaiibj  qjid  a  notice  had  been  giveo  to  the  Defcodonl  by  the  Plaintiffs 

iwUniiiecu-    QOt  to  deliver  them  to  Negretti  and  Co.,   the  Plaintifis  at  the 

rin  ami  tha      Buqe  time  rendering  to  the   Defendant  his  charge  of  1/.  7s.  3d. 

6>r  the  carriage  of  the  goods  and  offering  to  indemnify  him  ;  that 

tike  carriage  of  the  goods  was  to  have  been  paid  by  \egretti  and 

^.  i£  the  goods  had  been  delivered  to  them ;  and  that  the  sum 

olt^.  ?>.  wac  due  from  Ntgrelti  and  Co.  to  the  Defendant  for  the 

cvriage  of  other  goods ;  that  the  Defendant  offered  to  deliver 

tj^  goods  to  the  Plaintiffs  on  their  paying  him  the  two  Mima  of 

4/.  7>.  and  1/.  7s.  '2d.  and  indemnifying  him  ;  that  the  Defendant 

in  Janti^rif  L801  gave  public  notice  by  circulating  hand-bills  and 

qdyertiseneot*  ia  the  London  Gazette  and  other  newsptqiers. 
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'  AcobrdiAgly  amle  irist  liaving  been  obtained  on  a  former  day, 
Lens\snd  0esf  Seijts.  were  now  ealled  upon  to  support  ttief 
rule.  The  right  of  the  consignor  to  stop  goods  in  iraniilA  is  a 
mere  equitable  right  and  cannot  be  supported  on  the  ground  of  a 
strict  legal  claim.  Indeed  no  case  is  to  be  found  in  the  books 
where  4his  right  has  prevailed  against  any  other  than  the  immd*' 
diate  consignee,  and  it  has  never  yet  been  allowed  to  affect  third 
persons.  Whatever  might  have  been  the  prevailing  opinion  pi^' 
vi<ms  to  the  case  of  Dawes  v.  Peck,  8  Term  Rep.  830.,'  it  is  falfy 
established  by  that  case  that  where  the  consignee  appoints  a  par* 
ticular  earner,  pays  the  carriage,  and  is  answerable  to  the  con- 
signor for  the  goods  notwithstanding  they  are  lost  or  damaged  on 
the  road,  the  consignee  is  the  only  person  who  can  maintain  an' 
action  against  die  carrier  for  such  loss  or  damage.  This  i^ewi 
that  the  delivery  to  the  carrier  is  a  delivery  to  the  consignee  ie 
far  as  to  vest  the  legal  right  to  the  goods  in  him ;  and  thou]gh  U 
the  present  ease  it  is  admitted  that  there  was  another  carrier  by 
whom  these  goods  might  have  been  sent,  and  that  no  particulttr 
directions  were  given  by  Negretti  and  Co.  by  whom  they  shoulA 
be  sent,  yet  it  is  expressly  stated  that  they  were  to  pay  the  oar^ 
riage.  Ifthen  the  right  to  stoppage  in  tranritii  be  a  mere  equi- 
table right,  it  must  like  other  equitable  rights  operate  only  as 
between  the  two  contracting  parties,  and  cannot  affect  fliird  per- 
sons. It  is  to  be  recollected  that  it  is  a  right  of  but  late  mtro^ 
duction  into  the  law  of  England,  fViseman  v.  Vandeput,  H  Vem» 
308.  being  the  first  case  in  which  it  was  recognized,  and  ther^ 
it  was  treated  as  an  equitable  right;  and  though  Lord  Hard"' 
wicke  in  Snee  v.  PrescoU  lAlk.  345.  wentfieurther  and  considereJi 
it  mofe  as  a  legal  right,  still  the  question  there  was  between 
the  consignor  and  consignee  only  without  the  intervention  bf  a 
Aird  person.  In  Lickbarrow  v.  Mason,  2  Term  Rep.  68.  1  ff. 
BL  397.  2  H.  Bl.  211.  5  Term  Rep.  807.  688.  the  interest  ot 
third  persons  as  affected  by  the  doctrine  of  stoppage  in  tranutA 
came  to  be  considered,  and  after  much  discussion  it  was  finafly 
settled  that  1\owever  the  right  might  prevail  as  between  con- 
sigopr  and  consignee,  it  could  not  prevail  against  a  person  boU^ 
ipg  under  a  bill  of  lading  indorsed  to  him  by  the  latter.  That 
ca«i  only  differs  from  the  present  in  respect  of  a  transfer  of  jubo- 
perty  by  a  Ull  of  lading  being  more  formal,  than  a  transffer  by 
delivery  to  a  carrier ;  but  if  the  latter  so  far  vests  tl^e  property  iQ 
tbe  consignee  as  to  enable  him  to  sue  for  any  loss  or  4eui^ge,  no 


OppBinisiir 

and  AnollMt 
EvtuiU 


■1/ 


•>■ 


il  "'    ■•''•feiSES  is'HflAHYTElUd  ■   '"■   - 

SEPi^l^  M^'^tl^^  tfte  cbiuigttdr  nn'd'tbe  cqMtgnefl,  inwi  V(t'.  T^H^, 
,,Jh'A  9^^ia ^ianieiiaia'cHlU the  cohiignor'fi  right  fa  ri^fii  ^rd^' 
»••••"    ite-lflllk  iS<««»W  ooiftobti-Tigkt."    So'  in  ffiiW  r.'B^' 

«f ^(jl&NMIi'  H^'  aiAlpiljJ  1i^'  t&e'Isv'  for  tKe'  pliTpoBes  of sfeiJMif^' 
(la)'^>tiiie^«i«<6liHi<«WtBant  aid  not  pnceed  on'tfe  j|t^iilt' 
M^^^tia}tir''U(e-!eblrh^f.'  %tlibii  tlio  pTop«M7  iii'l]ie  g^^ 
temVYSiWKidCO'.  bya^livety  to  the  Deftodabi:' jjiiiil:' 
ta'Witiii-'lttfU'tyt'teAed  iiltfie  Deieoduit.'kiia  ^UMIUS 

W>Ma^ieti)tit'Midi4nU'lhe'I<qtiti>bW  right  or  the  IWIIW^ 
Tlli'lito'^iaili'tlMiii^b  tfrgfMlini  Co.  inl  likietlk-^ 
MfaUW^'fllemK  -^^tSAtUs'li^'titli'miCh^  'ioiii'^liAi 
t^Aired*:  ;^TBlir'^tf(e  ^Defenai^'Eifia'a  ri^  K'sisfvp'i  'g«^^i^ 
tef  ap^ml-thcr'i»SHi{giiM tTf  tfae'gtibdBJ- i^'clear,  'aM  1^-iiilniit=' 

jn<ifyoir  v('@WU^»ff.  'ThemkHlitsa  Kas-hiieA  ettah1?ilicJl^^ 
tmifW-imlri^tm  ifm  'iMVeUtun';  it  id  KfrkmVili- 
StintrtM«/4-TWj^  R^l-4iuM'in'l&wv;7bAAii)(r,  5  Bur.iKeS? 
Urf  ]llai#<ijl  W;);  "It  b  iihitMjilile  to  miike  a  dhitKicfiM'Ml' 
tMni  iiaUib^laia  l>'cl«U»li'ttttrier':"  intUkctiil^  hItvMf 
K(£oidaU««'tiMHrt'4'dl«''Hi^''to'debiae'4helherilie'el»-' 
■kiilr'ini  b^'i^tWe-'af IJie' Wrtlilit'aeiM  ii(Od i>f  Ae 'Ufaiiif' 
itt«(iai{'(if>«Ueh'>iU<W«nfV*^'>^  theco<i>igiiM)'o/'i<i!itlb'' 
i«j;Yol'><'g«i|iMa>i>U«c«f  ViHIU'eUe  »'ioi<tt»M«rtltiiliait^ 
bud  night  have  been  pr^siimed  hb  agninet  Mini  - 
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^r  ,th«  consignor  to  have  maintained  trover  agiiinst  tbe  farrier  pr       ^W^ 
the  papiain  of  tlie  sliip.     The  Jirgnraent  drawn  iroin  the  caa«}  of     TmTZ 
IfickitirrQV  V.  Mason  is  unfoniided ;  for  there  the  holder  of  th^    IMWflMr 
bill  of  lading  indorsed  to  hinr  by  the  consignee  of  the  gooda  WM      l' jL     ' 
allowed  tp  prevail  against  the  cluim  of  the  consignor,  not  mar^x     -TjRiW 
h^aiise  be  was  a  third  person  ui  the  traiLsactioa,  btit  hec^vs^ 
the  consignor  by  putting  it  in  the  power  of  the  consignee  to.  f^r, 
dpr^  8  negotiable  instrument  to  a  third  person  was  himself  ^ 
|K!Jj».,ji>«;«l>WW!t,witb.«^..^iur^,pfl5Wf.^d,^ll(5Sll^,tiij 

«lWp.»M!»'W*f  Wing,iii;!(%!^RiwwA»*J»'ifflW«9t 
l(iW"w,i»iw'%*«  i»f '!*fflt  i,J9i^Jf>r^fmhh'>>Kh 

fifM  Iff  WW^if".  •■W»l5«s!i'!»',if  ■JSBr-f«B«ii*fie«  Wl 
•<!W«pt»*B  «»  %»<»ilnf«,»«>m!.»ii«»<»*te>*w>T»wi 

*WWJ!rRnA  m  l«WI(i.<s».,«»erifen<l«»*,i|n«PH>l!t 
tbMt  notioe  to  a  pwtji  «(  JMsbt  f>|||8,w.pm>«>Wiar  t%WBtol* 

'W*p'wiSmii*Rtn?w..^«™'#)!wilo?o!  si^AsoJS^iw*** 

lor  his  general  balance. 
^liW*  -io^ielMjF.obaflrvedihat  if  .41icflft-f;o0fU>{qwn0t>a-<AtliAir 

JH».ajJir)/b.,in  aatisfiM^OB  of  a  debt  due  from  them,  tlM"iRi^ 
a^  iDi^,  te«.  »y  yiijne;,«f  .tlieir.,jighl.>  *«,!«;,i!SSWllf^« 
veduiBMl  tho  goodaAnn  theflfaerifl^itnielSAiletftce'IuUMMell  rtna 
^^ea|Hiiif«t.tk«t^;.)iiiiieite<LM(tt<tlKTrw^" 

"■'  •■■■    ■,'■        .  i-      • , -I..  ■...;,i«| 


CASES     inHILAKY  TERM 

.      Laid  Aj,VA}<LBy  Cb.  J.    Tbs  queation  before Uie Court  is, 

WJietber  4hie  erideiiM  whicb  was  offered  at  Nm  Priut  wa»' 
pfDperl;  fleeted  conudermg  for  what  purpose  tiiat  evideuM 
wa»  odducad  t  This  was  aa  action  broagibt  by  the  I^uotiff 
m  ooanpior  against  a  carrier  for  the  recovery  e£  goods,  aiul  it 
i#  atatod  af»a  tbe  oaae  that  the  goods  ware  demaaded  by  tb» 
Plaiatifb  baiwe  they  either  actually  or  coastructively  reached 
|ha  baodf  of  the  couHgoee.  According  to  the  gsneral  rule  tbe 
cwrrieK  iai£*r  these  cirouimtances  wa«  bound  to  deliver  them, 
and  Vaa  liaUe,  as  Iiord  Kmifon  very  propexly  detanniued,  to 
fa.actioa  of  trover  if  be  did  not  Oliver  thorn.  Tkaugk  aa 
fct  eC  seizure  ensue,  yet  if  tender  be  made  of  the  sum  due 
fi^.tbe  carria^,  tbe  person  sending  the  goods  baa  a  ught  to 
Twaai^  tlietn;  and  that  «bb  done  in  .this  case.  The  defeaoe  sat 
•pi^  the  carrier  is  thia :  "  It  ia  very  true  I  have  not  delivaBedk 
<l^  geoda  either  actually  or  •oostiuctiTely  into  die  hands  a£  tba 
a Wi.iignpn .  I  aai  a  eaniar  and  have  not  delivered  them  at  tbe 
ftaoft  oC  their  destination ;  but  I  aad  the.rest  of  my  t)»de  have 
eatablished  an  usage  which  is  evidence  against  all  paisoas  wha 
make  use  cf  as  as  eaaunen  earrieis,  which  usage  is*  that  the  per- 
400  to  wboM  goods  are  cenugiied  shall  not  be  entitled  to  talnA 
^JkNtt-out  af  the  canier's  posaessioa  oc  bring  an  action  for  thenon- 
daliyery  9S  then  until  hie  haa  paid  not  only  for  the.  carriage  o£ 
tllfiK  goods,  but  aU  the  balance  ha  may  happen  to  owe  for  ,tbe 
Wrrii^  t£  ether  goods."  Evidence  was  offered  at  tho  trial  to 
ffiBmt  tMs  usage,  m  wder  to  raise  against  the  IMaintiff  this  de&uxa 
faou^  that  be  was  bound  by.  this  usage,  and  that  the  caniec 
4«qiujead  as  against  Ub  and  lus  rij^t  of  stopping  in  tnuuUi  tha 
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tiiein  n^as  th^  p^aeil  with  whom  the  ec^larftot  wds  mtA^g  Hfhl  he 
hftd  f«U  ksowlec^of  the  utiage.  Indeied  I  think  th^rets  it|pir^t 
^Kfllinetioii  between  that  ease  and  tfaeoase^of  aoanrier  or  api  ibai 
keeper ;  in  the  forfner  the  trader  may  or  may  not  Uk»  geiMk  IN 
Ueaoh  at  his  option^  and  nobody  can  eompel  a  man  to  bleat^  fdv 
Um;  therefore  he  who  ifends  goods  to  a  Ueaoher  3enda  them  ytpotk 
an  tnpKed  contract  that  ]m  goods  shall  not  be  redemwpded  }f§ 
kfan  bmt  upon  payment  ^the  Ueachar's  general  balattcel  .-X  wiii 
ef  opinion  that  thongh  that  evidence  of  asag^  mi|^  beadnwrwihia 
mk  IhftteaM,  it  was  iaadmiflsible  in  this  ease^  1)ecause  if  pvoved  ii 
IMold  not  afiitot  the  consignar's  lien,  and  I  am  ctf* that  qnafon  4till| 
and  if  I  w  my  brothers  had  afiy  doubts  upoii  it  We  would  oom|d7 
wiihwhat  has  been  siggestedieit  thebar,  nam^,  agree  to  patthte 
iaae  in  a  shape  in  which  the  question  might  be  finaiiy  deiennined| 
Wt  aa  we  have  no  donbts  at  present  and  as  it  is  a  eaa»  of -littto 
eeilseipieiiee  in  pointof  vidae,  we  shaliinthepresentslage^deii^nr 
e«it  opinions*  and  if  the  parties  are  desurons  of  having  thiS'pOint 
more  solemnly  determined.  Aeymay  bring  itforWaMinnrCftuieef 
more  importance.  We  are  caHed  upon  to'  say  tiiat  this  usage  sel 
tp  liy  Am  eanriers  <m  the  weslern  read  oii^t  in  point  of  law  tor 
pi^udice  thai  rig^t  which  is  now  as.firmly  settled  todr  as  nnidhTn 
hgri  righllisany  other;  namely,  the  right  of  a  oaniiipK^r'WliO'hai 
deKvetedgooAito  a  eommon  earner  to  redsim  thosof  esdahefiave 
llnjf  have  oome  i«lo  the  aetiMi  or  eott^truotiv^  poatesi^  of 'tlM 
pisrsonta'vhom  A^areia^dbressed.  Iconfeslltfaoiigbt  the^iV 
pamtianil  meiistrefis  one  When  first  stated ;-  imd  I  si^  tikink,  it  inM 
poittUttf^maitttaitt  that  aH  agreelrneMt  between  the.em»igneas«f 
yaods  and  the  eavtiera  mpon  the^  wentei^  road  ean  put  ad  end^td 
dm  right  of  8lopph^:  m  tHVuitu  vested  in  tibe  eonaigBerft  ef  jsaoda 
befmre  thai  agreemcM  iepdsted.  It  Was  admiUed  thai  if  theea»» 
mgiMm  had  made  an  asslgnmeirt  o|  the  g(M>dB,  his  assigpae  co<dd 
Ml  h9ne  defeated  the  rights  of  the  oonsignop^  Then  if  be  c#uk| 
Md  da  it  by  assignment  hofw  oan  he  by  any  agreement  wilh  tko 
eArfier  1  for  the  caarrier  eomes  la  ufndlBr  the  consignee.  .  In  the 
tiie  ri^ita  of  third  persons  weve  puriied  forward  i  and 
It  tncpiei^enably  tiray  cannot  be  affected  by  the  right  of  th4 
eanaifHjortestop  in  ^amM;  for  if  by  any  thing  that  had  hip« 
ptead  to  the  goods  whera  they  were  deported  any  person  had 
«04nived  a  right  in  those  goode  before  they  became  the  property 
wTtheoansignee,  the  eonsignor' could  not  have  resumed  thctar 
wMi9nil  satisfying  that  right  i  bttt  be  can  resume  them  withont 
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ntii'Tioflr  *b;  rights  dflrired  lutdK  dt*  consignee,  ifbeclumto 
•  Uwm  before  tbay  ootne  into  that  aituatioa  which  givM  the 
eaoMBplete  dtMninioo  orer  then.  Periiap*  there  i*  s 
Bttb  difficvltj  in  statuigthe  tevwal  ri^taof  oousignoraadoon- 
It  hu  been  detenmDed  that  tba  mommt  goods  are 
^efivared  b;  ^.  to  a  tammtm  carrier  to  be  by  bint  (onrarded  to 
A  thsynpertyTestfliaS,,  and  if  the;  are  lost  he,  nottheooR- 
l^nar,  is  the  person  to  bring  an  action  for  that  lose.  Hut  It 
wm  nrnttnAed  decides  tbe  {Hreeent  point.  Bat  we  mnst  twxA- 
htt  that  though  th£  property  be  in  the  consignee  still  it  is  liabfo 
to  he  direated  by  tiM  cons^nor  ondM-  certain  circnmstanaes^ 
■■d  when  the  right  of  resumption  is  exercised  by  tbe  conmgnor 
the  property  u  tereated  in  him.  "niongh  tbe  consignee  be  tbe 
pMaon  who  must  sustain  any  loss  happening  to  the  goods  and 
tknrefiire  the  carrier  is  principally  his  agent,  still  he  is  so  far  thri 
agMt  of  tbe  consignor,  that  die  lav  has  said,  the  orasignw  haa 
a  right  to  take  &e  goods  out  of  the  hands  of  the  carrier  at  any 
time  befiice  driirery  to  the  conngnee.  Hy  Brother  Lent  pat  a 
iMe  wbseh  I  do  not  think  so  clear  as  he  seemed  to  consider  it. 
■amelj.  that  if  the  Sheriff  had  found  these  goods  upon  the  road 
■id  aeiaed  then  under  •fi.fa.  ta  satisfactini  of  a  debt  d«» 
Unku  Ike  ocMisigaee  to  a  third  person,  the  etmnpto^t  claim  to 
Manw  tbe  propn^  after  sm^  a  seimre  ooold  not  hare  avaiM 
UiB.  Whether  the  Sheriff  can  make  them  absohitely  tbe  goods 
if  A*  ooangnee  by  stopping  them  before  tiiey  c<«ie  to  hitf 
hmids,  appears  to  me  very  doubtful.  At  any  rate  that  is  not  the' 
frvMBt  ease.  Hera  neither  tbe  cmuignee  nor  any  body  eb»- 
fa^  under  tbe  consignee  had  atterapted  to  reduce  the  goods  into 
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MMMt«URMiiJ^gbxB»thttdiMiih^  iaiUhioq^Biipoeo  fob  %dikb|k  • 

M  M^xniJi^dSbiaa  ^h&9aii|pai|nkdl;  miiliSi&t^iwApiuaigii 
sliirt^iipnpm  fihibfUMqikfa  «hiri»il  'Hiblkiirttoncdtai  dmmhmA 
4^mimiiwai/^.Btiotha£di^^  bad  diMriB^iitihifiabtlvtiagliii 

$mtAdaiiBiKm%mnemditbt^(lummp4g^ 
pMrillifBJifenitraiit  ft(mit]uPdiWH4Mtk>«iil4$iW[^ 

•*  ^bilie  is  a  runaiiig  account  between  me  and  the  consignee,  and 
VOL.  HI.  K  therefore 


»  CASES  IN  HILARY  T£RH 

1BS9.  therefore  I  will  make  t«u  die  cmsgnox  fmy  the  cOnupweV  W 
bmoe  V  Certaialy  ha  oomld.not.  Bat  tf  it  «m  in  the  po«wflf 
a  carrier  to  create tiiis  bmir  which  I  vary  tnadt  dtralt  wi  writM 
my-  Lord,  he  might  lay  to  tbe-  eoasiguor  "  yva.  owa  ■»  wtamf 
t^B  another  account,  and  yon  AM  not  bave  tlwB  goods  a» 
kin  yvu  pay  ne  aa  well  for  tlie  eaniagc  «f  dtese  gaoii  tm  Sm 
&e  moning-  acooaitt  bfltwecb  na  in  respect  to  the  other  gMda." 
tt  ic  watecessary  for  tbe  Gbort  at  ftia  time  t«  deUtrar  «ay-«^ 
Bion  ooDceniing  the  legality  of  tbia  tiea,  or  hew  in  it  m^  fm' 
periy-f^ierate,  bat  I  thiA  it  ii  aa  axtmasly  doaltiid  BBtterfiat 
thei  reasons  my  Lont  has  p?eii. 

BoaEB  3.  This  right  to  st(^  tiie  goods  n  trmnrnti  I  mtnt 
•ontider  as  a  legal  right.  Onrcoorts  of  onNOHnlaMitno^aM 
it,  and  they  distinguish  betwean  llie  constnotiTeaiid  ^  fttri 
deEvery  of  goods.  lUs  distawtiw)  i»  OHBtioiifld  hy  Mc  JnMM 
Biiiitr  in  delivering  his  t^nioB  is  th»  saae  of  BBa  v,  HkmL 
Where  there  is  an  actual  delivery  the  transitut  is  at  ai  cai^  hat 
vlme  tbe  d^Tery  is  codstractiTV  or  fictitious  tkere  th«  hn  cM- 
aiden  that  aa  a  detivery  to  certain pnrpostBca^;  far  it  ia  •  itHtm 
•flaw,  and  that  fictioaoflawntntwari^aqm^.  Xov the- AetaM 
h  Ais,  that  M  is  a  ddivaryso  far  asto  make  tiis  carrier ui—iwtla 
t»  the  eonsignee,  to  whom  hahBanadartaksBtocarry  flmat^  Imk 
A»  fletiea  is  nevaf  canisd  so  tkr  as  t»  depriv-e  the  giib^|M*  if 
M»r{{^«  to  resmae  them,  if  stopped  bcfiuv  Aay  hava  antad^ 
0et  to  the  pcHsession  of  an  ixtsolTent  eonsigaeo.  This  ts-attaqa^ 
flitble and  JMt  right.  ButI  con  aever  assent toadaotanna-iwdin 
n«titable  to  oor  canrts  sf  law  as  that,  beeaoae  it  k  aqtAlUM 
tad  jnat,  that  it  is  therefon  net  strictly  legal.    Thragk  ■  JMfe 
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Aerrtfore  of  fldmhtTiig  evid^iloe  in  thii  casevbsWs,  that  it  is  not 
femtded  oH  Qtiivet^  rig1it»  but  on  special  usage  only.  Tb^ 
iMfinct  Itself  is  a  Tery  singular  otie :  for  generally  s{>eaking 
etfnrietB  have  ^M^ated  themkelves  froni  the  rtiles  of  la^  bjr 
jatfking  sperial  Bcoe][>tdtio^.  Now  we  know  tbat  a  i^pecial  ao- 
Oeptanoe  teaa  only  be  made  witb  the  conisignor  61^  his  servant 
Wheii  be  brings  the  goods.  It  cannot  be  made  with  the  eon- 
signMi'  Nor  can  the  consignor  agree  that  the  consignee  shall 
ftot  take  the  goods  until  hb  idiall  hate  pnd  the  general  balanced 
fbr  in  ord^  to  make  suoh  an  agreement  he  must  delay  sending 
the  goods  until  he  could  receive  an  answer  whether  the  oon- 
Uglicu  %OQld  consent  to  it.  It  is  therefore^  to  say  no  inorie  of 
H,  'k  ^relry  extraordinary  cas^.  It  is  not  likely  that  the  cons^or 
Would  imvif  bis  own  right  of  stopping  in  iraffHHl,  When  tlye 
ipiekd  moHspiante  was  requiiled  of  bini :  and  the  special  agpree^ 
fllMllllf  tb^  consignee  ought  Hot  to  bind  the  consignor's  right  of 
stopping  III  transitA.  Then  with  respect  to  the  usage  Ttself  a9 
Mi  down^  ftiy  Lord  has  made  an  observatidn  very  material  in 
flfjr  view  of  tb^  queirtion,  which  is,  that  a  carrier  is  bound  to 
Mfry  lit  Idl  ev^nts^  cind  the  law  gives  him  a  ^cial  lien  upon 
tt#gfMdsri'  If  th^  ootisignee  is  iii  arrear  with  the  carrier,  it  is 
tile  ooniefs  crwtt  lathn^  Why  then  is  he  to  engraft  this  neix^ 
Ikfti  UpcHf  bin  iSWA  hthes^  However,  if  h^  choose  to  do  it,  and 
Ml  iMttblMl  the  prineipto  upon  which  it  proceeds  (to  which  i 
ilii  ti^  no  means  ready  to  assent)  still  it  will  be  fdudded  only  on 
ft  i|MOltf  f^igteMi^t  Now  I  rather  think  that  the  practit^e  has 
^A^IsMei  ^us :  The  carrier  has  carried  goods  io  the  consignee^ 
iilM  iHfs  ttfused  to  deliver  th^ni  unless  he  has  been  pkid  a  ge^ 
Mnd-  btidnoe  t  the  answer  mitd^  by  the  consignee  has  b^en^ 
*'  Rlrtkei'  thkirhave  two  actions  I  will  pay  the  demand,"  foi*  he 
tiiAt  KifMcdf  brftig  an  action  iri  order  to  reeorer  the  goods  fit>ni 
tile  eichieiti  taid  then  the  c^tfrier  would  have  an  dction  agaifast 
Hm-  ffKt  'tiie  general  balance ;  and  rather  than  stAbiit  to  two 
im&Ak^'^  consignees  have  ^tdFered  i^ch  an  usage  as  this  to  creefi 
Uti  and  having  done  it  in  several  instances,  the  carriers  have 
flVaSed  themselves  of  it,  and  have  published  their  hand-bills 
UMat  t<y#n,  kiH  now  they  endeavour  to  set  it  up  as  an  uni^ 
viff^  ukige :  bnit  it  is  to  be  remembered,  that  this  is  an  usage 
u4tAie&  sol^  mi  thei^  bVm  lathes,  for ihtf  hkv^-a  Tien  by  the 
lA#bf  fli^  'ImA'foTih&'GBCtAs^  at&ie  gbddn.  At  all  evetfts 
H»<teJW^itfi»VibtMitg  \aofe  ihtttk  ^^^iid  6biftraet  betiVeett'  tH^ 
cSD4e¥  iUi  eonmgnee :  ^nd  it  it  be  a  special  contract  oii  tbeif 
* '  •  B  2  parts^ 
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parts,  hoT  is  that  special  contract  to  interfere  with  the  legd 
right  allowed  to  the  consignor  of  stoppinf^  in  transitu  ?  I  tfaink 
M^Anutii"*  *^^  common  law  right  of  the  consignor  is  pantmonnt,  and  it 
shall  not  be  aflected  by  a  special  agreement  between  the  <xm-' 
signee  and  the  carrier,  even  supposing  that  soch  an  agreement' 
could  be  established.  This  I  say  wlthont  giving  a  4lirect 
opinion  whether  that  agreement  may  or  not  be  established  ■■  by 
evidence.  Then  the  qnestion  directly  before  the  Court  ii^ 
Whether  a  new  trial  should  be  granted  because  the  evidence  hai 
not  been  received  ?  If  it  were  a  question  merely  as  between 
consignee  and  carrier,  to  be  sure  this  evidence  should  bavd  beea 
received,  and  then  the  Court  would  have  had  to  decnde  npoo 
the  legality  of  this  special  usage  between  the  parties:  bat  if  it 
cannot  affect  the  right  of  third  persons  it  was  useless  to  racerrs 
it ;  and  being  useless  in  this  case,  I  am  of  opinion  with  my  Lofd 
Chief  Justice  and  my  brother  Healh  that  no  new  trial  ahonU  bs  ■■ 
granted. 

ClJAMBItK  J.  I  think  this  modem  doctrine  of  altering  the 
liability  to  which  the  common  law  subjects  parties  and  vesting 
in  them  new  rights  by  presumed  agreements  arising  from  thfr 
pablicatioil  of  certain  notices,  has  been  extended  as  ^  or  rather 
fhrtherthan  it  ought  to  be  upon  principles  of  public  policy.  If 
die  doctrine  were  to  be  carried  the  length  which  was  intimated 
when  this  rule  was  first  applied  for,  the  consequences  would  he 
monstrous ;  but  that  a  notice  published  by  carriers  in  hand-bills 
Or  in  the  pnblic  papers  is  to  subject  tlie  goods  of  every  man  wW 
happens  to  employ  a  carrier  to  the  payment  not  only  of  the 
price  of  the  carriage  or  to  any  debt  which  he  himself  may  owk 
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^tthot  ba^  *  already,  spoken, .  that  I  shall  be  very  short  ip  what  I 
h9(y»  to  observe  upon  this  subject.  I  will  take  it  for  grafted  upoa 
this  oocasn>a  (though  perhaps  it  is  not  ^ery  fully  proved)  that  the 
delivery  io  tbeoarrier  W4ts  to  all  intents  and  purposes  a  deliveiy; 
to^the  consignee,  that  is  a  qualified  not  an  absolute  delivery ,  but 
thai  ntfft  of  delivery  which  wouVd  entitle  the  consignee  to  have 
brought  his  action  against  the  carri^  for  the  loss  of  bis  goods, 
and  is  a  g^odidelivery  to  all  intents  and  purposes  excepting  that 
of  defeating  the  aright  of  the  consignor  to  stop  in  transiiA.    In., 
tke  cases  which  have  been  decided,  particulariy  in  the  last  case . 
im  the  Court  of  Kings  Bench,  there  has  been  what  the  Court  con- 
sidered as  a  special  direction  witk  respect  to  the  carrier  who  was 
t# bring  the  goods.  The  Court  seemed  to  consider  that  as  a  deli- 
very under  ihe  special  order  of  the  consignee,  and  the  decision 
0oea  a  good  deal  upon  that  ground.     But  I  would  suppose  upon 
this  occasion  that  as  the  goods  must  come  by  land  carriage  it  was 
sufficient  to  deliver  them  to  any  carrier  coming  from  the  place 
from  whence  the  goods  were  ordered,  and  that  there  was  a 
complete  delivery  to  the  consignee ;  that  is,  such  a  delivery  as 
I  before  stated.     Now  it  is  contended  on  the  part  of  the  car- 
rier, first  of  all  that  this  right  of  stopping  in  transitu  is  a  right 
im;  equity.     I  do  not  know  what  is  meant  by  that  argument.     If 
it  be  a  right  in  equity  every  thing  done  in  Courts  of  Law  to 
eoforee  this  right  has  been  wrong.     It  is  argued  indeed  that  it 
is  a  legal  right  founded  upon  equitable  principles ;  but  that 
dees  not  seem  to  be  a  very  precise  definition  of  the  right   Then 
it  is  Qoo tended  that  this  right  is  not  to  affect  the  right  of  third 
penoBS.     No  proposition  can  be  more  true,  but  is  it  true  that 
ii  dees  'afibct  the  right  of  third  persons !     It  is  said  that  the 
oensignee  has  notice  of  the  conditions  upon  which  the  carrier 
received  the  goods:  be  it  so ;  but  in  that  case  the  carrier  must 
derive  his  r^ht  from  that  consignee.    Can  he  have  a  greater 
ri|^t:than  Ihe  consignee  himself  has!  if  he  derive  his  right 
fiMR^the  property  he  supposes  to  be  vested  in  the  vendee  he 
cebliaveonly  a  similar  interest  in  the  property  with  the  vendee. 
I^s]s<beyond:«all  question  that  the  carrier  has  a  lien  for  the  la- 
bridr  thaA  he  has  bestowed  asagainst  the  consignor  in  the  car- 
dagi&ef  the {latticular  goods;  that  lien  is  satisfied,  the  money 
hsvit^  been  tendered  to  him,  and  he  having  refused  to  accept  it. 
Urnrn  vbat  pretence  is  there, to  go  farther,  even  if  it  were  ad- 
mitted d»(  by  puUicatioBS  of  thb  sort  carriers  could  affect 
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-iinS.       tie  consignor?     I  do  not  tUnk  the  notioe  pabUBbed  opoa  tiiui 

-^i^^^-^^^,     ooeaai<tii  goes  the  length  of  afiectmg  the  consignArbeTtrnd- that 

liaAMhlT    ''**'  which  tlie  carrier  has  for  the  camige  of  the'pattiMlu 

r.  goods.    This  notice  is  only  in  general  tenns  thai  thi  ^bodiabaU 

RvitsLt.     )jQ  s„}yjig(4  to  the  general  balance  doe  fVom  thdrespeetireoviutH. 

If  we  take  it  to  be  a  lien  npoa  the  general  balirace  due  from  Hm 

cpaingnoF,  there  is  no  pretence  for  any  Hen  beyond  theo«iri^p 

of  thea*  particular  goods.    Taking  it  to  be  a  lien  for  the  g«Mnl 

balance  due  fh)n  ^e  consignee;  then  it  can  only  be  a  ilea  aoli^ 

JMt  to  the  right  of  the  consignor  to  stop  the  goods  in  trmukA  ia 

cansaqneace  of  the  insolvency  of  the  consignee.    This  ease  hut 

been  compared  to  the  case  of  the  consignment  of  a  hill  of  ladii^. 

To  be  sure  two  coses  can  hardly  be  staled  mote  dissinulw*  '  A 

consignee  by  a  bill  of  lading  receives  what  is  coiutiileied  Be  • 

Idn^  of  negotiable  Interest  and  for  a  vahiable  conuderatiea; 

here  there  is  no  consideration  to  the  consignor  for  extending  the 

lien.     A  consignee  of  a  bill  of  lading  may  for  a  valuable  oonsi* 

(kralian  negotiate  that  instrument.     Whence  does  that  arise! 

Vroin  the  usage  and  custom  9f  Merchants.    Where  is  the  wu^ 

and  custom  respecting  tiie  trade  of  a  oarrief  to  aothcrise  Ms 

lien  t-    In  the  formes  case  there  is  an  iastruraeDt  under  tke  bvMl 

IV.   , .      .    ^^]J^  Gonugnor  himself^  and  thecoBsignee  acts  as  his  agcqt  U 

)-'."-  Uie  disposition  of  the  property :  it  is  an  asslgnraent  by  tke  coa-> 

,'.'.',".''.]      .   signer  himself.    The  most  colourable  argument  in  iny  nnad 

'.<i  ;,  M         that  has  keen  used  uyon  this  occasion  is  that  which  was  not  m«ii< 

*    tioned  till  the  reply,  ccunpariag  this  case  to  &e  case  of  a  cvetber 

of  the  Consignee  taking  goods  ia  execution  upon  their  passage. 

.?.  ■.  It  is  assBined  that  the  creditor  has  that  right,  but  if  hJB  haa  it  I 
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ke  hm  no  ahaolute  propertj  in  the  goods  but  only  a  lien.  Wkat 
m  Ab  nahune  of  tke  fMnsesaiMi  #f  acarrier '{  He  has  no  absolute 
nght  in  the  property,  he  has  only  a  lien.  Then  the  question 
ra^onii,  What  b  the  netore  of  the  carrier's  lien  while  the  goods 
til  irguntu  f  I  ooncei¥e  his  lien  cannot,  as  against  the  con- 
extend  any  fordier  than  to  entitle  him  to  be  paid  for  his 
eahiage  of  the  particiilar  goods,  but  by  the  lien  the  right  of  the 
iODsignor  to  stcip  the  goods  iu  tramitu  is  not  defeated.  For 
llMHe  wff  ejal  reasons  and  for  those  which  have  been  urged  by  tny 
Lrai  and  my  brothers  who  have  spoken  before  me,  I  am  per- 
intly  weU  satisfied  that  the  judgment  in  this  case  should  be  given 
for  die  PlaintiffiB.  As  to  the  rejection  of  die  evidence  the  only 
me  dust  cmld  have  been  made  of  that  evidence  would  have  been 
Id  prove  tint  as  against  the  consignee  the  carrier  had  a  lien. 

Judgment  for  the  Plaintiffs. 


j» 


1S08. 

and  Aioiher 


Eagleton  V.  The  East  India  Com  pant. 


Ftb,  lOUi. 


rTill^  was  a  special  action  on  the  case  brought  by  the  Plaintiff  The  sales  of  tiM 
to  recover  damages  against  the  East  India  Company  for  ^'  so^ecT^ 
refusing  to  declare  him  the  best  bidder  for  certain  teas  put  up  to  ^  a  regulation 
public  sale  by  the  Company,  and  for  refusing  to  accept  the  de-  noVmafng^*' 
poiit  uponsttch  biddings,  or  to  seU  him  the  said  teas.  goodtiiera- 

The  first  count  of  the  declaration  stated, .  that  the  Plaintiff  had  pareb^  bkI- 
pnra  longtime  carried  on  the  trade  of  a  tea-dealer,  and  as  such  <*ey  on  or  ba- 
llad been  used  to  bid  for  and  buy  large  quantities  of  tea  at  the  jhuttedlbrsocli 
public  sales  of  the  East  India  Company,  and  to  sell  thesameairain  p«yine«t»ho«W 

L  V        -*-.  j»i.       u    ^    ^^  A      *  fi^     ^u  A  1.  forfeit thede- 

m  Ilia  cnatomers,  and  thereby  to  gam  great  profit ;  that  he  was  posit, •*  and 

ImAdfy  entitled  lo  become  such  bidder  and  buyer,  and  that  on  ^J^^^^^V^^ 

iie  i7di  cfJ^me  1801,  the  liast  India  Company  had  a  public  bfe  of  buying 

nte^^im  by  in^  of  candle,  and  the  Plaintiff  did  bid  for  divers  «s>'*n  at  any 

— —  J  J  future  sale  un- 

til be  sImU  have 
pbwi  JuMitfc^tiau  Wike  Court  of  Dirfctors  (**  Held  tbat  fbe  tern  uitiifwtvm  must  be  beld  to  mean 
peoiniary  compeosatiou  for  the  iion-|ierforniance  of  his  agreenieut  to  pay  on  the  appuiuted  day,  and 
lMt'«b«^ef  having  inada  d«fa<ifl  on  i4i«t  di^,  but  afterwanis  wiihiu  a  farther  tine  ^iven  to  him  bj 
lk«  SL  f.  Company  paid  the  leniaiiMlerof  the  purchase-noney  wiih  imclvst,  might  maintain  an  action 
Igaiiiit  the  K.  I.  Company  for  refusiug  to  permit  hire  to  beccroe  a  bidder  at  Uieir  sales,  soch  talet 
Kteg  by  9  Si  10  IT.  S.  <».44.  «.  6^  Sodafed  to  be  puMie  and  open  sales.* 

Qjigenm  Wbatbev  siiu:c  the  pa««um:of  18  Gea.  9.  c.  36.  «rhich  rreulates  the  deposit!^  forfeitures,  and 
aipadlies  €»f  Udders  at  the  tea  sales  of  the  £.  /.  Coni|)aiiy,  the  E.  L  Company  can  make  or  cnforoe 
rgijlitnt  alliroliiig  ibuac  sales  ihaii  such  as  il)c  act  of  FarlhinwBl  bas^nacted? 


*  And  bcc  Ncave  r.  Pratt,  %  N.R.  408.411. 


ioti 


.  fi^  .ni    l-)iGA8£S  iN'HIIARY  T£ILM    '    ^        .: 

l^fl^l  lofHt'to  wit,  tfc.  (setting  out  the  lota)  and  became  tlie  best  bidder 
~ '.    for  the  same,  and  thiit  the  EaU  India  Company  of  i^ht  ou^t 

*i*Wf  Vf  I  tuMve  dadared  hitn  the  best  bidder ;  but  that  they  well  knoW- 
TWr        iijg  lhe>premiseB,  iind  iutending  to  injure  him,  refused  to  declare 

^HVI'isV'  ^'^  tba'best  bidder  tor  the  same,  or  to  sell  the  pame  to  him,  but 
a^:tiiom.l«otl)er  peraooB  to  him  unknown;  and  altbou^  the 
Ptt^lDtiffst  the  time  when  according  to  the  form  of  the  statnte 
iiiiiUat  case  mode  and  provided  the  deposits  upon  the  teas  sold 
atithe  said'sole  ought  to  have  been  made  to  wit,  on,  ^c  ten^ 
dffred  to  tlie  East  India  Company  his  deposits  in  that  behalf,  to 
wit,'  aX,  Sic.  they  refused  to  receive  the  same.  The  socond  count 
waa.  in  the  same  form  as  the  first,  1)ut  related  to  different  lots  t 
aitdwos  followed  by  an  allegation  of  special  damage,  stating, 
tiratby  reaiiou  of  the  premises  the  Pluintitfwas  deprived  of  the 
tfUf,  and  of  great  advantage  which  would  have  arisen  to  him  in 
ciuu  tbe  Eiist  India  Company  hud  sold  them  to  him  as  of  r^t 
IW'V  wiglit  lo  have  done,  and  was  prevented  from  carrying  on  his 
f  r^Kle  iu  as  beneficial  a  manner  as  he  might  otherwise  have  done. 
Tjie  third  count  was  for  refusiii;^  to  declare  bim  the  best  bidder 
fuf  other  lot«  of  teas,  ur  to  sell  the  Siune  to  him.  The  fourth  and 
fil'th  t;uuuL!>  were  fur  refuKing  to  sell  other  lots  to  tlie  PIaintifl» 
fstr  wiiich  be  had  become  the  best  bidder.  And  the  sixth  count 
w^is  ia  ti-over  for  500  ohests  of  teas. 

■  The  Defendants  pleaded  the  general  issue — Not  guilty. 

The  cause  came  on  to  be  tried  at  the  GiiUdhall  Sittings  after 
last  TrivUif  term  t)efore  Ijord  Alvaule^  Ch.  J.  when  a  verdict 
uras  found  for  the  Plaintiff,  damages  one  Shilling,  subject  to  the 
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as  4i^fare  the  passmgof  the  18  Geo.  2.  c.  26.  conditions  of  sole       iSOSi 
had  been  published  as  follows,  wz.  ' 

The  United  Company  of  Merchants  of  England  trading  to  the     ^^^^^^^ 
East  Indies  do  hereby  declare,  that  the  goods  by  them  put  up  or         Tf^e 
exposed  to  sale  during  the  continuance  of  this  present  sale,  are     ^if^S^t 
so  exposed  by  them  to  sale  upon  the  terms  hereinafter  mentioned,  *  . 

and  upon  such  other  terms  as  shall  be  expressed  in  the  catiL- 
logoes;  and  ^very  respective  buyer  is  to  take  notice,  that  what- 
ever goods  he  shall  buy  or  contract  for  at  the  present  sale,  the 
same  and  his  contract  relating  thereto,  are  to  be  subject  to  the 
terms,  conditions,  and  agreements  hereafter  declared,  and  to 
such  other  terms,  conditions,  and  agreements,  as  shall  be  ex- 
pressed in  the  catalogue  of  such  goods.  (Here  followed  the  con^ 
ditions  of  sale  at  length,  the  material  parts  of  which  were  these). 
**  And  in  case  any  buyer  or  buyers  of  goods,  tea  excepted,  which 
tt  provided  for  by  act  of  Parliament,  shall  make  default  in  pay- 
ment of  his  or  their  deposit,  the  goods  shall  be  as  Soon  after  as 
convenient  resold,  and  the  difference  in  price,  if  any,  and  ex- 
pences  be  made  good  by  the  first  purchaser,  who  shall  also  bef 
rendered  incapable  of  buying  again  at  the  Company's  candle. 
And  in  case  any  buyer  shall  not  make  good  the  remainder  of  the 
pnrchase-money  on  the  goods  which  shall  be  bought  by  him  on  or^ 
before  the  day  limited  for  payr*rnt  thereof,  the  deposits  whicfar 
have  been  paid  upon  the  same  shall  be  forfeited  to  the  Company,^ 
and  such  buyer  shall  be  rendered  incapable  of  buying  again  at 
any  future  sale,  until  he  shall  have  given  satisfaction  to  the 
Court  of  Directors.  Such  person  or  persons  as  cannot  make 
diemselves  known  to  the  Court  of  Directors'  satisfaction,  or  to 
the  major  part  of  the  Directors  .present  at  this  sale,  shall  forth- 
with make  a  further  deposit  to  such  amount  as  shall  be  required 
by  the  Directors  in  part  of  payment  for  the  goods  by  him  or 
them  bought;  and  in  default  thereof  such  person  or  persons 
shall  hot  be  nor  be  allowed  to  be  a  buyer  or  buyers  of  any  goods 
at  this  sale," 

At  some  sales  previous  to  those  mentioned  in  the  declaration, 
and  after  the  publication  of  the  above  conditions,  thePlaintiffhad 
been  declared  the  best  bidder  upon  many  lots,  and  had  paid  his 
deposits  upon  those  sales  agreeably  to  the  acts  of  Parliament  and 
oonditions  above  mentioned;  but  had  neglected  to  make  good  the 
remainder  of  the  purchase-money  on  the  goods  which  he  had  so 
Ibought,  On  application  being  mode  to  the  East  i/ic/ta  Company, 

they 
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J0n.      tbey  M  mt  iMHt  oa  the  fittftitan  of  the  xk^omtt,  bat  |^t«  tW 

^'—     i'Jbi«tifr  time  lo.pay  the  remaiiider  of  the  porobBH-aoMir  o>  Iha 

^*»^—    MidgootU.    TlwPbwitiffRfttrwwrdspud  thepqrelnM-aoBej 

»(        iriitkiHt«re«tlrithU4w tin* M given:  hatihe  MaitXmimCtm- 

^£i!!^  >U7,:«I  tb«  tuwvfwwtii^rtlie  forfeiture  of  the  deparili.«ri 

t^r^  tbePkdBtifftuiM  MBferesakUaad  rcMmng  dtopaynest 

ua^MvMid.  dMbred  to  tUe  Plaintiff  that  fa«  ibouU  net  be  per< 

mitted  to  biii  at  ftur  future  u}*,  until  beinade«rtiafa«(aop«tidia 

pwnpaiy.  wbick  be  b»di  never  done,  nor  agreed  to  6a,  bttng 

doteniioed  to  cODteqil  tlutt  the  sonditioB  was  Ulegali  tl|»]^aiB< 

tiff  «w  in  eoaa«vit»m  of  soeb  wm-paynMBt  feiUddea  Ihe  aalea 

•I tint Cea^aaf ,  and  Ui  sarae  u  a  defaidterso  forhiddwi  v«a 

d«(^ar«d  ia  tlte  panl  aodacomtoaMd  nasaer.    Tbe  Plaiatiff 

waa  wit  IB  arnac  to  tbe  £titl  JmJia  Con^Muijr  at  tbe  time  of  tbe 

WiUaagi  aad  nfaaala  naatianed  in  tbe  deefavstioa. 

■  Th»  qwMtiaB  Utt  the  vpumn  of  tb«  Cvart  was  wbotbcc  tbe 

i^biwltf' vat  entitled  to  veeover  ! 

•.  iktfS«iit.for  tboBaintiC  The  point  amiag  tipoa  th»  eaaa 
if,  of  tbe  geaataal  tnagnitBde,  tiiKe  it  iuwlTes  tUa  impavtanl 
(prnttim.  Wbatber  the  wbofe  prodooe  of  tbe  Ead  Imiia  ba 
wid«tl»abMlat«coDtvoulof  tbe  £a«t /n^  Confiany!  If  ia 
thafolkijafthelav  of  £i«^and  to  look  upon  aU  nanefntiea 
vbh  ■  JMbtta  eye ;  a»d  there  «iflrer  waa  mj  Awnopoly  wbiEh 
ftmd  a»  oach  in  need  of  salutary  lestraJal  a»  that  of  ^  £«i 
JiKfis^myonr  oa  aneovat  of  its  enoniaaa  extent.  By  the 
ftwdaft  ViALa.*.  44.  r.69.  it  if  provided.  tiJwCall  gei^eftba 
^watHKj  ii^Mirtad  iato  Englmiid.  abaU  be  sold  pebKoIy  waA 
openly  byindi  of  candle  npoii  pain  of  I'orfeitiiig;  tiic  sitrac ;  and 
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mt  etWf^Kf  AtfmUia  nd'  opM  ft«i^  %^ih^aot  ctiE^^Phtl^^ 

ttl't&^tokpttiy't  tales,  :i|rMckTight  ii#'diithotf^M<A4ctf 
ioiiliat'^iyrliAilieiit  iah  divest.    If  Aen  HopiO^eir  hutlkAi^f 
IMiaiioaticati  take  aiiwf  tMs  right,  no  o(W  ixiVrerksatii  bltfidgtl 
tt't^DOAseqt^tly  the  turtlde  in  Ike  conditieiHl  of  nle;  iriiiA^%«* 
dMm  ^Mey  ^etam  hem         tif^  ^f  Mddli%  4rbb  tai  oMft 
idled  in  bom^etittg  4  piirchase  made  by  kim  aH  tnffoiMm  9tiei 
imti&MtMfymd.  It  maybe  saidthat  the  directim  ^f  theMtatd 
toMiliyaiBiolion  iiii)piies«  power  to  impos^^egiilatiODft^    *Bta^ii 
^lisists  hi  asoertainiii;^  the  mode  ^  which  a  fbitg  ia 
doM,'  whereas  Acne  eosdltiens  exehido oertidnperMiaa 
Mtti^  deis;  the  thkig^  at  all.    it  a  nercheat  ittpoit  goods  Ibi 
King  nay  reAwe  to  suffer  hiHrtolaDd  his  goodanntithe  has'fWid 
this  eastOBis';  but  the  Kkig  eiumot  auUce  an  oiidery^tiiAt  if  ^y 
merebant  onee  land  goods  withovt  paying  the  enstoiiiii  h0  skaH 
flsr  •¥•»  be  fi|ibidden  to  land  any  moife^  and  yet  what  thd  Sing 
eoiiMve^doin^tease^  tiio£M#  Jrnlia  Oonp^seekte^dloiil 
this^'<  'JN'^tbef  can  ^  Company  be  (Dompared  ton  fMvale  indk 
wdial  selUng  goods  4)y  nnetion/  tb  whom  it  is  eompeteiHt  to  im* 
•sitiir/hiBeondithmaof  sale  thfittmohiind  anoh  penona'ihaH  Ml 
tonVowM^tsi  Ud  t  for  a  prlvvite  ^ndivMnal  maf  reftisi^  ta  sel  til 
a^  ^  whereas  die  eompMy  are  boand  bsth  by  th^eis  ehartar  and 
byiaei^ef  Rupyamentto  sdl  by  pnbHd  avtd  open  sale;    It  mtcf 
bd  t  ooBesled  Aom  eeveral  aots  of  Parliament  subse^aeat  ■  tn;  ^di^' 
•sHid lOiirW. a  that  dk* LegMlatam  <fid  not  undetvtMUl'My 
tesh  power  as  that  whkh  baa  been  ^xerdlsed  by  the  Osnipiaigr 
t»ibe»9e8ted  invthesiw   It  is  tftated  intiiosa«e  that  tfleilpttefe 
H»estieii«  Wa»--pabBshed'  In  ^le  oonditiotts  of  sale  as  fisr  bbekHtf 
beAra<tteMal.lBO«0i9i  e.  9ft    Now  tte  7th  f^cctionMsTdltit 
amki  lAepweitulg  that  many  persons  bid  for  tea  lit  Ae^ides'ef  fhO' 
CMmpsnyrwidlOQt  iste^ding  tepay  for  the  same  lisdess  the^pvfeei 
dboaUvini'^nttols^  thatall^  j^^sons  whobeoolM  tb^be^t  HiddeM^ 
sliiA  amIk^  »4eposit  efdOfi^or  erery  tid>  and  ohestof  te^wtthl** 
t^ieodays,T«ii pidn  of 'Ibrfeitiiig'^ •  thne» the yalae/ aiift 
AiPtfl;  timt  :|JI  pessoas  negtes^ag  to  niake  suokde|Mbit'«liatt^ 
theireatef *eiiieBpaUeof  biddhig>at  the  Cempatty's  t^mJ  Had? 
tin  Company <<  been  empow^ed  tomake^sach  a  diiiijlillieii/ the 
iatorfttenoo  ef  llto'l«)g)stetim  on  IhiteoMsiov  wooM  have  h0e»c 
MttOBSMMiy  ?}  bntvtbe  teftrenoe^  to  be  dnvwn  ir^m  this  JegiBhillrMt 
^  * '[  fcgtthitien 


lAOWiai 
Bi^fvlvaA 


IMai       wgy»tioni  ill  .th8fc4be-tsniB  inaert«d.T]^  the  CDiii{«B;i«,l|wir; 
'—     QDAUtMis  .w«r«  ^hodgfat  improper,,  but  that  some  jnastnotiMHlf 

*^"*^    ittia^tmneemKy^ike  LegitUture  adopted  that  vhjoh  )ii«tat«d'«tt 
■Kif   ,     thfiaat.  ''neiaO'fti.  3,  c44. 1.2.  wbichinbodKceta««uUc: 

^!!^^f  DBgalstioiliWttlr  wxpect  to  Bohea  tea  afibrda  a  nmilar!  growMli 
of  arganeiit,  Witfa  le^iect  to  these  two  acts,  indeed  tttmtLj: 
bsiMid<batNtfiey'ttMTev«aae  acts;  and  not  being  inad«  witfa-oF 
viflK  tolliwiBtenHtof  tbeC<Hi^ian5t  afford  ao  snfficieD^^raBBd. 
1l>^digwagaiiHt:tiiepowe«Df  the  Company  to  baTetnads  tfav. 
saraeve^bUians.  But  this  obserraUoiidoes  not.api^y.to'tfaa, 
386w.  £Le.  53.*.  161.  in  wbichtfae  two  former  aolaareteoilecLi 
and -tke  timeB  of  paying  the  dq>oBita  are  regulated.  PwhiqW: 
it  may  be  argued,  that  unless  t\m  regulation  wei«  etlabtisbpdt 
tniasolvent person  might  become  the  best  l»dderat  the  saleat, 
bat  it  having  already  been  provided  by  act  of  Pailiameat  that 
the  best  bdder  shall  make  a  deposit,  that  circumatonce  is  jnf- 
fioiently,  obvi^ed :  at  least  it  is  not  competent  to  the  Company  - 
t^  say  that  the  provisions  of  the  LegisUtnre  are  inade«|iutto  {•< 
the-  purpose  for  which  they  were  made.  £ven  supposing  that 
these  conditions  of  sale  conld  be  considered  as  a  by-Uw  tbt^ 
wsnid  be  void  for  many  reasons.  First  they  are  a  resttaiat 
opOBtntde)  since  they  do  not  only  regulate  the  manner  in  whiob. 
thn  trade  shall  be  carried  on,  but  in  eertaia  cases  restrain  pef-.i 
sMMi  from  cairying  jt  on  at  all.  Thus  in  HarritOH  v.  Cad". 
man,  1  Burr,  1j2.  a  by-lav  of  the  City  of  Loudtm  obligiqg  alt: 
batchers . though  free  of  the  city. to  become  members  of. the 
Ceoipeoy.  of  Butchers  was  holden  bad.  So  it  is  said.  l.BL, 
Gvmm.  47G.'  that  a  trading  Company  cannot. make  n  l^-laVj 
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Utni^€rtiiy4f  Oxford,  2  Fetit.  93.    It  may  peiliaps  be  oontetid^ 
liiiVtfv«r' that  the  Plaintiff  by  bidding  at  the  Bales  of  theJEtft^ 
Ikdbt'Comp$aiy  has  ceiitr  acted  to  purchase  upon 'die  temsfrarib^ 
Uril0d-by  tfa^Comfpany;  but  in  answer  to  this  it  May  be  ob^ 
sMVDdr  tbst  a  contract  entered  into  by  any  one  restraining' him 
fiSoM  efxeiMsising  his  trade  altogether  is  void.  Th&fnson  t<  Hnt^y 
1  SJlM*2.  and  Mitchell  v.ReifnMt,  t  P.  Wms.\97;  Now  th^ 
^Msent  Fkdntiff  cannot  carry  on  Us  trade  otherwise  than  by  piUN 
lAfliing  die  commodity  in  which  he  deals  at  the  sales  otiittEazt 
hind  Cempany.  At  any  rate  the  terms  imposed  by  the  Company 
oijqihA- to  be  plain  and  nneqniTOcal,  and  such '  as  leave  no  discre- 
tifiH  W  the  Company,  because  the  forfeiture^  to  be  incuired  -may 
otlMMNIfiMd  be  made  an  engfine  of  oppression  on  particular  iBdivi*^' 
dnok  instead  of  a  wholesome  regulation  of  the  trade;    Indeed 
BOtnretsse'  meaning  or  definite  idea  can  be  affixed  to  the  temv 
«<fg^ringiuitisfaetion/'  used  in  these  articles  of  sale,  «nd  the  pre^ 
fl^M-ease  strongly  shews  the  uncertainty  they  inyolre;  since' 
fhjbugfa  ^  is  admitted  that  the  Plmntiff  has  paid  all  the  moneys 
wMeh  was  owing  to  the  Company,  together  with  interest  for  die 
tI)Bi6  fitM  which  he  made  default,  still  he  is  stated  not  to  haire 
iterie  satisfaction  to  the  Company.    In  a  court  of  law  however 
Bo'odiet  satisfaction  than  pecuniary  satisfaction  can  be  contem- 
plated ;  and  the  Plaintiff  having-made  that 'satisfaction,  has  fully 
eoilipilied  widi  the  terms  of  sale  whether  legal  or  illegsA,  whkfa 
ikib  Emi  India  Company  have  diought  fit  to  impose.    ^ 

Ba^jf  Seijt.  for  the  Defeitdants.  Thoi^  the  Eoii  India  Com- 
pany mis  bound  by  the  9th  and  10th  fF.  3.  to  sell  all  goods  inw^ 
pCMrted  by  them  by  public  and  open  sale  to  the  best  faidder|iyet 
they  are  not  precluded  from  imposing  such  conditions  and  regula- 
tKMBi  as  they  find  necessary  for  their  own  security.    Indeed  con^ 
aideringthe  extent  to  which  these  sake  are  carried  on,  and  that 
Aie  Company  are  bound  to  convert  all  their  ftinds  into  money  Ify 
these  means  for  the  purpose  of  satisfying  the  claims  of  their^crd* 
ditors,  their  proprietors,  and  of  govemm^it,  it  is  highly  necessary 
that  such  regulations  should  be  imposed  as  will  insure  the  comM 
pletioQ  of  those  purchases  for  which  any  person  may  bid  at  thei^ 
arito;    The  very  obligation  to  sell  by  public  sale  implies  a  power, 
tcregidate  that  sale  in  such  way  as  shall  >be  found  most  convex' 
Bieiit'  niere  is  a  manifest  distinction  between  a  condition  of 
Mte  excluding  a  trader  onaeeount  of  some  act  done  by  him  .pre«' 
▼ioiislolhasale^  and  a  condition  excluding  him  for  some  act 
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L-'t 


l^im  1  V9/« 


ISOd      dQba  •ither  «t  #r  after  tbe  tele  of  the  coHseiqiMnse^  of  irhiofa  to 
■  INm^  fiiiUy  oppfbed  brfore  Uio  time  of  aalea     FirdTioiiJi  lo-  .tiME^ 

B««Mi»t    is^^^j),  BdobjectioD  oould  beniaed  to  thesfe  coiidttioiiB,va^ 
'^Mr  _   a4<ibojrh9Te  existed  wttiiout  objeotkyn  from  that  time  :t*' tte 
IMMent it  aflSnrdia atroii|^  moment  thit  tbejrare reattrtmUe^ 
bdeoA  the  Lei^Uittii^  thinking  these  regtdationsrnot  mffioieBtly: 
efleotaal»  b;  tte  IS  G^O^  2«  iilklKMed  tiew  togfUhtiotis  of  tdivMiu 
igri«l^the?ooiHlitioii8  further;  iUid  neither  that  staluAe^adr  the  1ft 
OrAS  G.8»  iatei&ff^  to  itender  void  these  artioles  rfsaWimpoied 
bj^  the  CMipeRjr^  though  at  the  time  when  th6se  aicts  paMed  M 
MgMktting  the  4des  of  the  Eait  IMm  Oonlpeny,  thede^Miolaa 
▼are  ia  fiiH  £brde.    It  intnt  be  inferred  therefore  that  the  La^ 
gistaiure  i|>pfoyed  theni«  Wiihlresp^tto  thedissralioii  TostaA 
IB  the  Coiapanjr  by  the  general  term  '' tetis&ciieil"  nied  in.^thifc 
artioles  df  sid^f  it  inay  be  observed  thut  snch  disarelioB  iraa  n»^. 
nnmrif  :giTe»  to  Ae  Eint  IndiA  Compailiy  in  ordefe*.  ^tiwt  tiiay 
might  be  aUe  to  tfeliere  fi^m  the  rigoor  of  the  eeaditami  slmk 
ladiridualft  d*  Imd  inoiMed  the  forfaltaee  a«t  by  any  fanU^iff 
thi&r  ^Wa  but  by  tinfpprefeeen  circumstaiiMi,  and  were  tfaesbfiiNr. 
deeehriagoftfetief;  at  th«  dmne  time  leH?  ing  t6  <hte  th»  {lowarf 
of  leoKditdini^  frctai  their  sides  saoh  p^tsoni  ad  had  vUfally  UA.^ 
witkinipiot>^  Tiewi  offeilded  against  the  t^pdatinas*    Iii  tfaia  - 
TlM^of  tbasaljedt  the  teris  «<  satisfeotion"  no  tanhg^  rehatiiia 
aiaUigudBs,  and  ihay  Well  beoonstnied  to  be  thai  satiafiiatiam . 
which  arises  net  from  a  j^cteaniaj^  oom|>en8atietir  bat  fkm  4  faitf 
and  iteifemaUe  exaitai  ofiitfcid  for  d  eondhet  on  the  pdrt  of  the 
biddeir  capable  9£  bding  vdry  itt^utioos  t^  the  intdrMa  of  the  £aii. 
Jmi/ui  Compaajh 

ii:  ,      :   '  .        ■        '  Cwr^  ai94.vmU4 

:  Tbo  opinioa  of  the  Cenrt  was  tBm  derf  deliveied  by  i 

Jiord AiiVAKliRY  Ob.  J.  This  /cUse  of  Baghtom  t«  TlmEiu$ 
Jmlia  CwnpuMff  aKs^  out  of  an  iigary  idleged  to  have  bemkaaa^. 
tuaned  by  the  Plaititiff  in  haridg  btoo  prerentiid  from  doing  Aai 
to  which  hoiolauns  dirigrl^^  namrty,  to  tocomea  Udder  at  thaptdn 
Uosil^e  oiiimEaU  IndiaCempmijy  The  ease  is  shortly  ifaiB.  Bjf 
an  ast  of  tta^  9th  apd  Khh  PViUumSdi,  whiofa  was  ftiasaedslMi 
aftisr  the  iaittiiuitiOii  of  dl&'£cii<  /irdak  Ceiapany  and  the  g^raotkqp . 
of  rtbat  monopoly  Which  they  stilt  postfess^  it  was  0ba0ted^  **  Thai 
ftll  goods  and  merchaddiBes  b^imgS^g  to  the  Gomplift(y  tor  ^ 
eraeted  as  aforesaid,  or  any  ^tber  trsNten  to  the  £cetr  jIJn^^ 
Wifich- shall  b^  impiofted,  into  J^g^ojidfSTj^^ 


Mmifi^M 


IN  THB  FdHfY-ttBGOVD  TttAii  or  OC09.6E  TIT. 

■Dt  tortUv  iust  Asikhj  thmi  ragpeetitdjr  be  nM  opeekj  and  iBMl 
Miofy  hj  iodb  of  candte  opon  tlieif  wwf^o^emfvnfMB  nd 
*edMvirise.*  It0eeHtftliatdMrLegidat«fe4ittlH»MiHii&M 
gttllByg&Teftiiianopolf  ItttheJBtftf  Jntfia  Gomfuuyf  tkM^ 
imwijiaaj'  (at  it  iertaiiily wat)  to  mci«#  to  Ae  fiAgiiftto of  tfaiv 
matgfufite^mmi  equal  oppertmiitf  of  toeoMlBf 'biddiBit-ali 
fUHitmim  ef  thee?  coHunoditiM wfakfa  tbe  JBdil  IMSk Cm- 
m^  §kme  fm  u  ihma  txnM  batfofi.  Ite  ■MiiMihy  of  mebf: 
gibiidft  wtt9  obrioct  r  etletiriM  it  weidd  lute  beeii  1»  tie 
Mir  of  t)ier  Buulmdm  Ccmpui/f  to  Iwv^  ^Nterad  ilMuidMi 
id  Aenr  frieiide ;  and  in  Aort  ta  Isite  iOMmi  ta  Oenfehm 
llhalHnieAta  of  a  meaoiwi^v  flftl  to- hanre  eatdoded  tiie  iob^ 
eiiof  ftiaeoHHry  tmaL  flHM  adTantagia  t»iirliidi  tkof  irera 

■■ded  i»  oeoiMnQr  aiid  ta  to  iOBb  a  figidalioii  at  tine  kiwi  ef 
ia mncrf  will  see  strioHy  enfirreed..  NutiritftfrlMidiiiy  tii» 
Niviiioai  iMiwcAm?  itappeaet  t»  iae  idtaotately  fteeeie^ 
atlJedb  Oooqiany  abbuld  be  amed  wttli  powam.i^  iaak»m« 
daliaBt  tmp&n&tg  tlmetalea.  iifl  ttntAe  ael  fequiMi  il 
at  dwy  skill  to  fair  and  impartkd  |iiMaf  sdea  ^  it  deet  Ml 
iiaaiiadit  irtot  tarfttf  end  tegcdftdoM  tkoae  aato  iiidi  to 
MinetfB^  entf  ttot  Itakatt  tofmUieariealrfkidi  of  eaH^ 
«|:irtosay,  pebBa  galea  at  irkfeb  tiiv  beet  bidder  thid  todto 
Mkaeerand  open  ti>  all  Hit  Hijealf'g  eiAjeeU  v  eadpjafMffi 
rit;  etgeet  te  ebtabed  ae>  £aiif  ijidie  Coifli«^ 
ftlbe^  10  nakm  Mcb  iMioaaUo  re^fidiiCioM  ae^fieetittg^  te 
■le  ei  liMtt  to  iMebMy  to  nMicB  flieta  eflkMod.  A  mimVf 
AHa  Mefiotf  doetf  not  etttiirmiifi  iroqidiv  ttoi  etiy  depeiH 
Mkl  to  made  or  eny  tine  gfiiiei^  to  tto  pwctoier;  it  it^Irt 
ife  been  oeiapeteot  tot  Aei  &#  iiufo  ConqMf^r/  tf  tiiey  tod 
ewgbt  dty  to  iisfKifei  ttot  the  pefolaaer  dioidd  f«7  ^^^ 
tofo  ptrehatfe  tioney  the  mtfmekt  that  tto  biddiof  wi*  de« 
«edf  file  AokV  i«  notliing  in  the  natOM  of  en  itnetioti  thU 
Hfeireeaii;  ttme  te  to  gi^en  to9  tto  eoiapletieft  of  <to  pwe^ 
Bntftfr  die  eceottnfeikitioii  of  tto  pablie  end  fto  fNtfu 
it hee ahM^  been  foaiid  nee^Mcrr ttol  ikefmfA^  t* 
le  i»Me  m0u&f  fAto^tSA  not  to  inakted  'WfM^\  ikk^ftH^^  Ito 
tmilndim  Company  (tho^g;k  at  wtot  tto<r  doee  not  mpfMi^ 
It  indeed  if  tii^  jndgmMI  ef  ^  Cenit  dspended  npM  tto 
Me  et  irhkh  tto  vtiigfaiHPtienft  utieh  sM  nb^  ixt  ftMe  ik%Af 
MtiMto  I  jiMidd  deske^  tto  ease  to^  to' ni^ 
•»-^  framed 


WNiJirSrUMI *«> slfcaUjIluMWktwMMtiv  .l>l>lirgilB 
:C«Jii>ilitf«»aj>W>»M<lriliim)»lil»i»'tM»ilUliffilHhili 
g<ii»»«»H»|W*'jiihl«rlyJtol  l»*i  lroi|iil»<i»Ktn>ili< 

«»l»llt  Itolato  SeulHRaWltl  i|fln^fai  «HM»jlllH<lilrlMI 

4tnfti«iii''><il»<Mi  Mte4^  «ilMilmiilin<ii|ipiftiai*l 
Ariiluii'OTivwttoMil.llteM'tilijfriw «■<!«■»; <i<»li'll»tili  Hr 

lilWi)r),jjWl.il>4»lll)ftiiUa»malM>traClli«»»«HiMil(t»;ii«l» 

frr""".'"  IHii«^  itvafi  sitdi  i)fqMOf«MM.Iwidc  mnlilipiltiitBi 
llHrilBTHilnthn  ■JMlliii'TtthnfpiiA-mil  JMvt^aUnd^fai^tiAsMgiv 
.  lMta>Aiawail^'>«dla:(l>tlMi  tlltjIimaiDdu-t'iitllbuMto 
IWi!MBt«jllwlli;»plo»lii»iiji»<ijli^lt»»«li*ii»l»i«tilbi|,pw 
•tilbWitJuUi:  tllt^QMtmrticfcajbMmndlnii^)  i  H>  IriH  jll 
HukeCiM-i Ji»,))ajl  jlislitMl  LfoljMeufMrtMnlinili^Mfwtlk 
4aiint«>i*iKl>  iMe  Aeaiiii|i)gl;t[l»«i.aiel,«iii»ilnMfc!>iiQ^ 

<*<jiiWii^<;«»si«>)]i>.'aia*iyiiiibi)iw«i«iifiij»»i>ini«iiii|> 

(ir^UalidMiuu  taiUKnOojiMtM  Uc^XirttiaiadcKik  Ipiigm 

lliaKloHi,«IUMli&  w  iih!!llib  Inqojlifntalf  ttaliBinalod 
|«WMbll).»Ua,fali).<WUi<>rlk>>tU  ■*aa»lii»milM#ilfilii|lt 
•H^«>i«nl:dliaUL^  Aiq>illiilth»t||K«>>'Ul>i)Mn>liU)Mdl 

Mow  it.is  Slid  Jthut  witk  tit"  excvptiwf.  nliili^w  Mottis 


in  TBI  FM)rV<*tM«i«p  ^Tbav  fl^CABOBOE  m.  Hi 


•  I 


k^ 


tr  wlwthar  tiwy  liwliglittiie  Etm^ImKm  <!^^m/j 

h<t  twr  WM  Urto^  w  ^ky  the  Legkbtire  Hwmght  at  ^i^tHl^    ^  fti 
1mm  ike  MfdUiioM  irespe^^  die  artiele  ef  «^  <4ff  tlM^JB^ 
laihr  Coap  iMiy,  b«t  loottke  regaletk>w  theoMehfeMttdgiir^itfMt 
eflheLegfalatiireteliwm;  end  therefore 

Md  dieysre  well  worthy  eoesiderethNK :  ^  WleMki 
de  firequeotly  ai  sdes  for  tea  by  the  aaid  U«MM 
GiHipuiy  bid  Ibr  and  are'deciared  best  btddeie  for  hrge  q|\MHtl* 
titi  of  tea  Withoat  inteadin;  or  being  able  tapay  foMhe 
«iili«  taeh  leas  thoold  after  each  sales  rise  in  prioe^  by 
vkemof  the  priees  of  tea  are  freqaeatly  raised  and  thenuHlia|^ 
of  lea  wffl  be'enooaiaged,  for  remedy  therecrfbe  it  enaeted^llMi 
eeef y  ftnba  who  shall  at  any  paUic  sale  of  tea  made  by  Ih^  sail 
VmUbI  Ceapaay  be  deslaied  to  be  the  best  biddor  shaH  wilhit 
^Aays  aftettr  being  so  dclDlared  the  best  bicker  for  A6  same 
it  wMk  the  smd  United  Company  or  dieor  okrii- (nt  offiedit 
for  tilat  purpose,  forty  shillings  for  erery  tub  and  fW 
0fivy  dMSt  of  tea»  and  in  case  any  sueh  person  shall  refuse-el^ 
aei^eel  io  make  snob  deposit  withki*  the  time  before  fimited, '  be 
AdlfiaMtand  lose  six  times  the  valiie  of  soeh  deposit  diraaledr 
to'  be  made  as  aforesaid,  and  the  sale  of  all  teas  for  which  aadi 
deposit  sllall  be  n^ected  to  be  made  as  aforesaid,  is  berebyde^ 
elaied  to  be  nail  aild  void,  and  all  such  teas  shall  again  be  pat 
«pb)^  'the  Halted  Company  to  public  sale  within  fourteen  dby# 
the  end  of  the  sale  of  teas  at  which  saeh  teas  were  sold; 
erety  buyer  who  shall  have  n^Iected  to  md^e  such  depesk 
afeiesaid  shall  be  and  is  hereby  rendered  incapable  of  biddiag 
taqringaay  teas  at  any  future  public  sale  of  the  said  United^ 
CbiqMBy.*  Now  if  I  had  not  been  told  by  the  case  ttatthart' 
already  existing  regulations  which  a£kcted  tea  as  well  as  sM* 
,  and  which  regulations  had  put  it  into  tiiepower^ 
tte  JSaif  hdkt  Company  to  have  efiectually  prevented  any  saair 
as  the  Legiskiture  recites,  I  should  have  supposed,  thii- 

to  have  been  altogether  without  remedy.  Bat  it  appeals' 

Ant  die  Cc»paBy  had  before  the  iS  G€o.  S.  a  right  to  ask  what?' 
depoaittheypiettied,  and  if  they  did  not  like  tiie  party  tsitaato^ 
|iqf  a  farther  deposit.    Howev^  the  Legislature  did  mat 
ftfc  to  trust  the  Company  with  respect  to  thb*  article  of 
\  fad  a  very  great  i|oestion  arises,  whether.- the  18  Oes.  (k- 


y«. 
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ku- aet  p«t  «n  ead  to  wigr  legftdatioB  roi|>a»tMf  t«s  wktlMMW  l> 
wai  wbedMr  h  tka  Legiri«tain  hu  tefce«  ttnt  uafyK^.io  UmlC 
the  JBatf  Ittdia  Qmifmj  bk  at  Ubwtj  vitk  TCVMt  t9  flkp^ 
rati}e«t  of  tes  to  make  any  forthw  regnUttiPW?  t(  it  vp 
MttBordinar;  Haas  tkat  tha  I^egulateif  temg  tlw  aHtMrf 
nd  biio^B^uoiM  topKvmlii  thoald  step  M  fkwtf  Z^l«t 
Meaa  to  gws  it  as  isy«(iiBiaB  UuU  tb9l9G«>tit  dgfff  Irin 
air^tbe  power  of  the  Eat  tmdim  ^ — r — j  *'  Trti"  r'grillTiwi 
■fto  a  d^Kwit  hai  baen  oiade ;  bat  I  thi^k  &i«  fcavt  V^  vnU 
ba  to  WTaraconrM  to  the  Legiilatue-to  fanetian  ^  tlwir  jf^Vk* 
UtMu  ai  veil  with  raapact  to  tea  v  otkw  vMm  tftli^  9^ 
to  pnt  tbem  opoo  stwh  a  fi>otinf  fiiat  tbaito  ow  ba  «»  n'rtufcw 
W  auaapprehannoBB  io  fatnra.  Tliw  beiiV  tlk9  fOMt  mi  tif 
tfagalatiaBB  bang  made  wUb  raq)eat  to  tba  OSa^toi  vM»  §t 
tea.  I  think  a  very  gseat  donbt  foa;  wiaa  Tkatkw  tk/^  bVttiV 
pavtof  thareffulationsrdatesto  tea.  Nov  thu  ii  a^  vlfMii,  % 
B«t  baiog  parmv^  to  baoviBe  a  bidder  for  tov.  If  va  IMI 
o*K  the  r^alatiaaa,  ine  alwli  fisd  tbat  vlie«  tbey  0Dn»  td  vMk 
of  tbe  deporit  they  laj,  '*  ia  c«m  my  bayei  w  bayen  «|  h^' 
good*  (tea  escepted,  vhich  is  pforidqd  for  bj  Mt  .«f  FmlMt 
nent)  Aall  inaka  dafioilt  ia  payaient  of  tu4  or  tliate  d^mi^tbt 
goodt  ihaU  be  as  aoon  aftu  as  ooDvenient  TOfoldi  awt  t)M4>ffiilN 
aneain  price,  ifaay,  and  expoDces  b^  nad«  go^^  ^' tba  fitf 
para^iaier,  who  ahaU  be  rendered  '"tr'b'"  H  Miylng  rmiftti 
thq  CampaDy'i  oandle ;"  and  then  ^^y  go  w  with  t]im^  TTIJIt 
M  and  ia  case  any  buyw.''  It  is  •patwded*  ^t  ikp  wui 
V  buyer"  there  r^tesuwelL  to  the  bii^w  of  tag  wottnrwtiR 
■1st,  notwithstanding  the  exc^tiop.      Qb  tMVlN^  I  hfM 
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^"inS  ikit  cHm^  tor  tht«eth4  Ei$t  Iftdiaemjmpf  with'tbes 
JM  )^er  i]^il0tf  tbat^ptitit,  fbfthey  httti&jgiv^  tto'actiM'iii^tiii 
fji^f(n^igMurid  of  six  timji^  ikt  viitm  to  aiqr  iAfbrmei*  ^  alid  t)iey< 
ittJV^^iv^^  bd  to  dtiist^V)^  tbatt^faibh  tt^  Bait  iirrftil  CmIj^m^ 
^WM^i!^  tti<^  IibA^  ri^  to  adctfte^^*' penalty  ft)  tb^hri^^vHi'iiil^' 

eKflo^^  t^)ectii]^  other  gbod»)  tlMt  tho"  pofsN^ttakitol^  Ae^f 
lie  dneitt  be  ei^cltuled  fbr  ev^  froM  biddings  at  tik  CoiftyMrijr^^i 
M#^ ' '  1  ^I  tiot^ntei'  into  tbe  ^ti^tlbii  whether  theiemlariMii 
flfe^lliijy^ ftftllre  itoiie  be  dr  be  hot  a  t^elsbtiMe  i^fegHMtioiii^  W«' 
^  ^f  dlk^f  erf  opinio ,  that  inr  mtittdn  wbei^  tte  COiU^y  ( 
it^^^iiit^^  PbrKasAent  tb^y^h^ve^a  right  loiMke'mH^ 

'       1^  fe^atibtlfl ;  bat  it  irfll  always  be  a  qiiestitofWfMh^; 
i^pit&tions  are  redttombte  oi*  not.  Undoubtedly  tife  Gork* 
iiiMHit  liberty  t6  dir^t  tbdt  ^ny  inditM^l^shrfl  bo  •fbti-' 
A^  4*^to^  liierely  if  th^  t^k  ftt  so  Co  dheet^  they  n»ay « 
'  '  mteh^donilitidns  to>  their  svde^aira^ooMfiistent  With  theM 
tiiey  aif^'iimtef  to  mate  them  pnbHo  sales,  indiffin^Htt^ 
tb  ^U'biddeirs ;  wUdtever  i<egulations  the^efot«<(  tHoy^ 
tffittb/^n^  bd  regulations  not  dbpMdhig  npoii  theit  soti^  Willi 
'    fj^lsiteim^-  not  to  1^  enforced  dr  telaiteA'  by  that  mle^oriyv 
V  iaUlk  inhalations  be  alWed,  tbeiy  will*  thereby  be  e^f^lbd^ 
ilakW  Adt*  wliidh  is  required' to  be  a  {^nfaliesale  soiliething' 
Qtlll^'jjHil^  apubHbsdle.    Bxtt  we  ihM  d^de:  tU^' 

fi'^ti^h  narrower  grband;  for  supposing  tdt  the' r^l«h* 
.stA|(6qu^nt  fO' the  rule  of  dei!>osit  to  apply  asT  well  to  tei^ 
tf4il^dtiK<i^  commodiife^,  and  that  the  piirehas^  of  teh  ib  liftble' 

|^|t^lM&eiC!^<a^^  stin  of(ipit&%  that  aport  ffiiiese  woMb  ifii^ 

iW^r  'v^  to  iWderstand'  the  temr  '<  satfefhction"  in^  rtly: 

8^i&^  tlt^ap<k;tmiary  satisfact^         It'- is  Vnie  that  the 

'^  is  to^^ve  filatisfectiota  to  theCdurtof  i>irecto¥s/    But 

».^  „^^'*^  si^tfefllctiptf'  a§  we  tftiderstatid  Jt  in  a  oowrt  of  tew 

Wui  di^m  compensation  for  defhult  oecotfioned  by  the  l^reach^of 

iS^ti.  It'iS'im)[>ossible  fof  us;  uhl^K  itwe^e  so  oleflsriyek^ 

^^'  '  ttet t]tfdfe  cotdd  be  ho  dbnbf ,  to  supposi^  tlWt  tUeword^ 

the  gOOd^ 
fliwail^said  aitli#     [  68  ] 

Aioi^i  I 


<i' 


if 


EMLCToW 

CaaHWT. 


.■.'■■II.M 


I.  .«,- 


.11!  ■i'-'i^iisES  iMfllLlBYTEIIH-''  ''»'■  ^' 
iRu'tbiit '(be  meaiiing  irtai,  '^rittif  di«  'definilter'ilM«AdI{if>t«aMttf 

(^niclldoAi;  lfdtetirtfilifc«rf;kliiribettCTlMeli^etHiiilJ»MM>- 
ukd^r  titt  btf'rifta  do  ft  vith  mr  leam  uid  Hdiliw 
open  to  themseives  irlMtnuitj  to  graot  or  reAntf 'Aitt4MtVe>idlA 
lte^6ia.  tf  It'hlidmeaiitpiieiiiuary  saturaction,  itmaybear^oed 
it  would  not  bave  been  to  the  Coort  of  Directon,  but  to  the 
£ai</fidui  Company.  And  indeed  I  luve  no  doubt  that  tbey  did 
not  ondentaud  the  term  "satisfaction*' according  to  the  construc- 
tion wiiich  ve  in  a  court  of  law  shall  put  upon  it.  But  we  are  to 
consider  whether  tbe.biiyer  had  jiof  a  r^t  tafmderstand  it  so  if 
be  thought  fit,  and  whether  we  ihall  exclude  liim  for  ever  from  a 
pubUc  sale,  because  be  has  become  a  public  bidder  under  CQwU- 
tioDR  the  Ip^ty  of  which  may  be  doubt«d,  and  the  words  Of 
wfaich  import,  that  unless  be  should  do  certain  things,  he  should 
be  excluded  until  he  should  have  made  sutisfactiou  \  Wlaeth^ 
he  had  not  a  right  to  say  (and  I  think  be  bad)  "  I  understood 
tlwt  I  was  not  to  bid  Hgain  till  I  bud  made  satisfaction  for  my. 
default  by  making  good  ail  tbe  payments  with  interest ;  tboML 
payni^td  the  Company  baTe  accepted,  not  in  such  a  manner  f 
admit  as  to  evade  the  forfeiture,  but  in  such  a  manner  as  to  ni&ke 
t^t  satistiictian,  the  not  making  of  which  would  suli^evt  tB«  to 
this  heavy  penalty  of  being  for  ever  excluded  from  that  g(d&. 
lybich  all  t|ie  subjects  of  the  country  are  entitled  to  bid  at;  if  I 
bad  not  doae  tliis  the  Company  might  have  bronglit  an  action 
against  me  foj-the  breach,  and  recovered  such  damages  as  a  jni^ 
YOuld  pve  i"  Upon  this  ground  therefore,  independent  of  otb^^ 
cpofiiderations,  we  are  of  opinion,,  that  the  hAUi  ludia  Company 


IN  THB  Foirfi;.ttEo^9  ViiAi^.oe  OJ^O^QE  III. 

MU.i^W[ffl^«>ptt*eKitwo>4d«otb(xl»t^tl^^^ 

|kM.4««|i9^itiQa.,-  ...  ,       .".  ' 

■tdJ  oJ   -t('d'  .::;■  ;,  .■■.-.■■    : r>  .-  ■■        '    .„.     .{  ■  ,■,  \  y...   ;,;,„-.,.  ,;, 

Mb  7vrt!  Jii'Tl  '.'■(-;.■  ■:  ■■■■  •  ;  h..:  ':'.  :-  .■.•^■:;;:i;..<.>  ^.V- 'ilVr'n 
■9aiftj;-5  .;•)  ■■'  ':i"'-  .  .  .V  :  ,■  ..f.-,,  ■"  •■■■■'■  {i  ;.ir  ;■'-■-;,■;  '^.li 
Jt»ie  -H  h'H       .*r  ■;■   !,'  •:.  ■■  ':.;'.    ;  ,  -■■■■    -  ,:  :'.,    -t.-  .:.■•.  ir  ,-.-  \\ 

y^'PEBfTJTrJfiiM'm/Jitt  for  service  performed  by  the  PlainfifT  P'"iw'"'*g«rf 
as  a  sutlor  on  Ixiard  the  Ho/derness,  of  which  the  Defendiint  arupin  dnrbig 
rais  master.     The  cause  was  tried  hefore  Lord  jilvanU»  Ch.  J;'  '  ".;•*•  *■ 
,t  (he  GuilJ/iatf  Slttlng.s  after  last  AJicAfle/wiosTerm,  when  a  trcw/wtei 
erdict  was   found  for  the  PiuijiTiff  under  his  Lordship's  direc-  JTJI^i^*** 
toii,  with   liberty  to  the   Defendant  to  apply  to  the  Court  to  ddmedua 
iave  that  verdict  set  iwide  and  a  nonsuit  entered.   The  circum-  ""T^iluj' 
lances  of  the  cu.se  were  aa  folloV.     The  Plaintiff,  who  was  a  op  lo  kk  mw  . 
le^ro,  in  NovemUr  1797,    entered  at  Londmt  on  hoard  the  J^^t*^ 
^oldernets,  bound  for  Grenada,  as  uii  ordinary  seaman  ont  and  HreeribMurM* 
;ome:   on  the  arrival  of  (lie  Ilo/dentni  at  Grenada  the  Plaintiff  I^^|^,*^ 
ias  daimed  as  a  nniaway  slave  by  Mr.  Hardmau  his  former  thrupulm 
naster,  and  delivered  (o  him ;  and  thereupon  the  Plaintiff,  the  „^„.^{f^,P|^' 
defendant,  and  Mr.  IFardman,  met  and  agreed,  that  nn  payment  oCbo^j^ 
f  io  joes  by  the  Defendant  to  Mr.  liardman.  the  latter  shonid  l^^JSS'',^ 
iiahiimlt  the  Plaintiff,  which  was  accordingly  done  by  a  regular  '•""  *™j[* 
ostnmieut  of  manumission ;   and  the  Plaintiff  on  the  same  day  ptahUfl',  h* 
ri^red  into  an  indenture,   in  which,  describing  himself  as  "  a  "|*|°^*'l  •• 
ree  black   man  of  the  Island  of  Gfcnada"  he  covenanted  with  idn  thna  j«Mt 
heDefendant,  his  executors,  administrators,  and  assigns,  "to  "P"*^**" 
epair  and  go  on  hoard 'such  ship,  Of  vessel  as  the  Defendant  ncPUkw" 
hould  appoint,  to  p^irts  beyond  tlie  seas,   and  continue  on  board  "■*  """j^^ 
Dch  ship  or  ve.ssel  at  such  place  or  places  as  the  Defendant  •ndhBrii^ 
light  have  occasion  for  his  services,  and  during  the  term  of  ^^H^^^" 
bree  years  fuithfiilly  serve  in  the  capacity  of  a  sailor  orsuch  other  bonewMdnj- 
ervice  as  he  should  he  capable  to  do  and  perform  as  a  covenant  ^[1^,3^  _^ 
ervant,  according  to  tlie  order  and  direction  of  tlie  Defendant  lioo  *afSati 

bin  ^vdj* 
n  bit  cmeatM  Awa 


tilmnt  man  tbw  (be  luw  ttipubtcil. 
)ioiiRn:-^ii 


mod 


IVmnvpft 


lAid'-tm  auigiM,'  wiltiottt  ft«p»i4iiig  froiD  oi  hviiag.-tkfi  ^miA 
i^tiitevmd  tbc  Det^ndant,  for  hinuetf,  jkiitWerulov,  iw444-> 
RiiiliMnrtorB,  cwtniuoipd  lo  pay  to  the  Ptmat^fv  ike  Gmt'-ytm- 
BtomS.  jjs/.,  s^ihe  KcondeO/..  and  fer  4lie  tbirdSd/^  Dy^lwrMp 
payments."  In  cunsequence  of  lliis  the  PUUtif  I»tauiw4  tKk 
hoisi  tbe  }Ioldtr»eft,  and  seircd  as  a  sailor  on  the-  voyage 
bonie,  and  for  his  wages  in  that  voyage  the  present  aotifm  »w 
clnninenced,  the  wagea  for  the  outward  bound  voyage  hasiog- 
boffi  paid,  as  «~ell  as  the  money  stipulated  for  by  4be  iodeK: 
tiire. 

A  rule  tiisi  for  entering  a  nonsuit  having  been  obtaioed  (^  a 
f*ttiKT  day,  ;^; 

'■'Shrpherii  iScrjt.  now  shewed  cause,  and  inusted  that  the  tgi, 
oPMatinmii^sion  and  the  indenture  mast  be  considered.  ^  }»rti  (^ 
fflie'tmAsaction,  the  manumisdon  being  the  conmdcration  of  th» 
W!ri]itiff*s  entering  into  the  indebture ;  thiit  the  Defendant  fbere-- 
fdrefiad  taken  an  twdue  advantage  of  4he  Plainfiff'B  ait^a^on* 
sitice  tbe  latter  must  he  presumed  to  have  been  willing  to  entfur 
iiito  ntiy  contract  for4he  suke  of  obtaining  his  freedom;  tlw^Ji^ 
rfl4glit  have  been  induced  to  bind  himself  to  the  Defendant  Air  . 
Kfe,  ftnd  thus  only  have  exchanged  one  sort  of  slavery  for  aqf^.. 
th'i^,  and  that  the  Court  therefore  must  hold  an  indentur*  ip^ 
irbich  the  Plaintiffhadlieen  driven  by  such  circumstaooea  tohe. 
tOidi'ftstibtmnGd  from  him  under  a  species  of  durets ;  and  quiti 
sMficAttythiit  the  Ploinlifr  Was  entitled  like  any  other  lailortfi 
dock  'd  rOmpeusafion  for  his  services  on  board  tiio  DefendBi^tf  j> 
shf^tuifno  indenture  existed.  ,,,„ 

"'■Ho^tymA  Utsl&erfix.  were  proceeding  to arg;a« iaM|i]Kin(. 
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^l^fltf  40  iMrve  tlic  IMbndant «  a  seaman,  and  t^ 
Mdaifeidk  i»  |Niy  Irim  tf  i«ipdiiteA  sam ; /it  thv  tina  li0«l»v«* 
ttir  Plaiiitiff  coaeeaied  fliat  be  iraj  a  runaway  slare^  Now  I  iidtr  BAa««» 
alft  ttttl  llM  Defendant  was  antitled  to  a  fidt  eampeoMtiM  fa* 
ttwIniKdi  of  the  Piaint^a  origkialGOiitract^  he  havingp  eoncealad 
Aif  e&ratinKianeo  of  fain  being  a  sium,  wUeh  eiroonatance  rea'» 
dMMd:Jbfli(.inoa[>abie  of  fiilfiliing  bis  engage  The  Defend* 

aiftiatlMiefbve  entitied  to  be  repaid  the  aom  of  money  which  ho 
advnaised  for  die  mannmisBioii  of  the  PlaintifiV  in  order  to  enabki 
May  t^  pntem  the  stipulated  senrioe  on  board  his  ship^  Bui  in 
ttb' ease  it  seems  to  me  that  the  Plaintiff  has  taken  a  fmrther  ad« 
^ttiiagv ^fbr  we  must  mnderstand  upoft  thb  transaetion  diat  the 
^MlMidaa  iftvAoTOjage  have  been  qnashed,  and  that  the  Phdn-' 
tifflMt  beaseompelled  to  enter  i»lo  a  new  contraot»  by  whiehher 
h«a  tioalid  h&nelf,  in  considecation  of  being  redeemed  front 
^imff  tod  the  penal  consequences  attMiding  hia  situattoa,  to 
rtff¥0  tke-Sefendant  for  the  term  of  three  years.    When  thor 
FlimMtlFw^olaimedin  Orenada  as  a  runaway  da;v<e,  he  was  not 
oldy  HlAto  to  be  remanded  to  slaTevy^  but  by  the  laws  of  tha 
MitiA  lift  WM  amesnable  to  severe  punishment  for  this  desertionu* 
NWif  Meh  a  contraet  as  this  is  to  be  sustained,  I  tremUe  at  the 
oeJkiOfileneea';  for  if  this  bo  allowed  the  masters  of  diips  mayr 
miiisiffct  thenselvea  at  liberty  to  purchaae  the  freedom  of  w$ 
wmitfMgiwk  in  the  IVe$t  India  as  they  may  think  proper,  and 
fiahU  Mgttgemants  from  them  to  serve  for  life.  .No  doubt  ths 
nefftoes  would  willingly  engage  in  such  contracts.    The  conse-* 
qtteiido  %Mldbe,  that  a vaat  aumber  of  negroes  nfighC  be  bsought 
over  into  thia  eauat^  not  indeoA  stric%  as  slaves,  but  aacovo-' 
mlkwa^ntt,  bound  to  semaftrfiierv  this  w^mid  be  Httfo  les» 
i%siiau  aiBiihange  of  one  speaiacogslayery  foranother ;  and  tboa^^ 
tyttwl»iaoliJfc»g/Bwrfslftvery  be  prohibited  in  this  country,  yeli 
Miiatt  of  coAtraot  might  afford  the  means  of  intmduoing  indEH 
niai^wtaeciinnotbadireetly'enfbreed.    It  appearatbme  thai 
aibbiiif  uaowyah  the  Dafendaiit  is  entided  to  make  of  tho> 
tMiiuclion*  in  Gnrnaifoarto  dednct  firom  the  wages  duo  to  tho' 
WUbMf  VBpim  the  oM  ooaiAract  jast  so  mudi  as  he  has  bectt 
oU(||ei  tapaf  to  elMMa  die  Plaintiff  to  Mftl  t^^^ 

HffATii  J;  I  confess  that  tM^matter  strikes  me  in  a  very  dif« 
Awenf  poiMof  view.  When  thia  Plaintiffwas  claimed  in  Gremadm 
li0  wOa*  laeapabk'  of  perfonniag  the^  scrVice^  for  wfaiclt  he  now*      [  79  1 

brings 


fffjp^  fi«m  |^i^8biti0Bt!;;b0  fi^  flntaiUdil^niMfe 

ai»s^  )?ft^fl^0Qmp(4»9«tiQ9for«U6  aeni^^  TJusiagaoaqmitdib 
^i|pti^jy|[y .  ^tfpc^^atOi^ .  Ssi  all  muiittmi  > vhetti  Mv^  kild*- 

f^^ffiiywijjjltiiQpi ^^the  lfitkff'fiife/e«f<nP9ed-by.thirl«^ 

§0fofja[^U»  pfUfst  of  thei^entnietb.  tkcvab  JioTeiioiiti]!! 

IKHitmit  ^Ki«|y.  :Iif^|)|i|Hi^f<}roe:  ggvnat  biou.-  Jf  indciid  jiigi:J}|ndl 
ji|p^G^uu9ir  .b^tW4^n  the.I)tfo^  hmi  ap- 

peared wh§9^Vy:wy<^vi^y  <^wM  erifieiiiithe  PiAinKiffiiKiiirMlt^ 
1^0  t^stffiiigh^  llsiW  bad .  a.  i«r;^  4iffei^t  sC«mplkxi«n  y.  JbnlUiia 

^ti)^a9.h9vlAg;ih^eiii  bei)t«fiaial  40:  thct  Plakttiffst  I.'iUBk^tlMt 

^er^fftM^ti^fciWi'^R!^^^'^^  <AN!r.ju8ti(te  !^4hi8  .€aaeuK^*M  MS 
.«il9tid4i!  iifbA.eMmiitt<4  thaidiiiitTfbiAt^  Wb^n^thfe  dnp WiMvt 
^tD«ii4l  6t>f9.Xi9^ndEo«:th^Pl|iu^ 
.^Hifatiwil^^q^  hw.kifiayaUeiaCli^QV^^  tiUdiihtttiglillB 

/irii4(»^{yfit*be  (^!^Mtpf#gagf9:toig<^tbei««it^^ 

j*o«^mfu#PC|»  iroiW)  tliftt  AH  U»:anibAl;«i  <»ait>irigaa-aiiyiaBitartaB 
[  IX  }      dMt;4)sf}«|^<aftj^t;^SluiAiscQV(9Mir1^^ 

[  73  ]      4p^ve«  be  Jtwc9lQf^4iable,to  eii«llb&fi»ifoitMra  lojhb 
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f    ' 


I    .* 


<iKbiiIf4iiriMt«fe  dUiiQibMi4Jair^ft»^1^^  3>Mii. 

iori|^«4aiitifact  1)btw«eb'  theriPlaiAtlff  taad  D!e«»ii4Mit  %tti' pdl 

^iiii4tffi«dMUedf>ai)cof^^ia'ClM  Hg^iof  the41t%atiiqj[')^il^ti^^ 

cases.    CertamlytbePlaklttffteMtld^ld^lfvv^ 
idrcdiMkUcM^>yfdii;mg^^fii4^  in 

wdiiajppitons):  ^attf^if  'to  eotrUF  imri^  tlUfl'tll^4^^  ^fiflft 

JabttuadrfrUB  Jdhi  by  ictvfiil  ibil^^ 

di€isiirieeA»ilttlM9l^1iiie%f  Miemg;  &^  i^ffe  ih 

QlMi^tdUite  6f  «^^aw.  ^  ^  jq[iitt»I  db  ndt&tfo^i^  &fttW%tftt%ii  tit«^ 
-akUldl  iMm-wteiiiiir/uit^  a^boiltniol^    HcTdia^^db^^l^ 

Jcaiilbt  dd|fNfi^>liilrmaAteiin»f  h^  ^Wftti^e  ebnsMift'tf 

^amakkefihewMf  eilgigi04c^a  sMidMftir^^hiftefv'N^ 
fipffiaMMiodivc»llia»ik^eb«^^  '«re*«i^  dMii^'lb  iiffer^k 

-iMKtU^dbdoiMlaioto  M  tbe  i^i^^^^^  [74] 

^^fmaidfurevtO'^  uaitilsoiiaUe  md  Utic6llk<AatMi^  bttifgaki^: 

aNctoii  kt'Owfiakf'^  Bri^g  diaimed  a^  a  ruaawaj  stave  M-iMls 
*\«i?  considered 
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1^091      emiridered  as  a  criminal,  lie  was  Hable  to  ? ery  severo  fnouali-^ 

-'-^ ment,  W  wte  facapabte  of  re^reriiig  for  kk  ovfl  beaefit  Uie 

WtLMjMs     moQ^y  wkieh  lie  kad  earned  vpon  the  ovtward  bound  vajnge^ 

Bieirir.      and  W^ma§  Uable  to  fulfil  hia  contract  wttk  tlie  Befendaat. 

Then  what  is  there  vnreasonable  in  the  terms  of  this  agreensiHti 

■-  It  is  tnie  that  by  the  artictet  he  had  oontiaeted  with  ther  Defeat- 

:  cMlMfStyr  ii  ifreatiir  rarte  of  wages ;  ^ 

'■•\  '  demti  no  beneftt,  for  Ins  master  was  entitled  to  aB  ttewageshs 

>;    ;!:  - ;  liSf^  eartf.    Independtot  of  this  ciretimatance  hewevov  the 

;  V,'       ^^  IMn^agmlment  #as  entered  into  in  time  of  war,  wiwaeHS'  the 

}>i:.  '         ;  Mfler  wai  flnrtiiree  years  certain,  during  which  time  it  wat  pro- 

;'.  ^  bAble  that  Ae  irar  woidd  eease  Mid  the  rate  of  wages  be  mUmed. 

)>  .^  ;    .    Ay^ rescinding  sttcb a  contKad  as  tUs  I  thiah  we shoaW  h^gwitty 

;|!', //,.[';' ^7  acontraet  can  be  eniMaed^ 

i>'.:':..:.«K{'!.:rM>  iiiiisier  of  Si  da?e  woold  agree  to  his  manomissimi,  nor  mmf 

i^'Z:-^T.'p^!^  ^  willing  to  pay  the  price  ofbisfteedom;  theeoose. 

^' '-;/•''' '-'qemce  efwUch  would  be  that  the  preaeat  Plainliff  ami  all 

t^-'       'i.reOiersiirsimilerritiiationsmustteaM^  inpefpebsatriaiwiy.  i» 

1  .':|ijg  easa  ain  acCnal  manumissioD  took  place,  the  master  mas  m 

KT'r^i^^r'  •■  F|**T  W'the  agveemeni  and  nothing  occnned  ia  Ae  '  ^ 

:   toftoipeachthe  taliditf  of  the  contract.    This  is  tka 

*,:;:::.;    witkh  f  thMt  theCourt  bennd  by  thendeaof  law  te  nmk%  aia* 

,;^-^  ; ;   ; ';which  U  most  coaitoteHt  with  the  dictates eCfaunaaHj. 

^j:'.'.'^'^.  Rule  ahaalttle. 

:.j',t  '.     .V»-i..  .:•.'•.'-■ 
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IV  THE  F(|^xa«EVWieitf E^» '  Off  IQIORGE  III. 

.ii  ut,amimM  MxsMmf^im  mjm»^^u  "<<•.  —-. 

^ASIVW^^iW  frPpIjJc^  v.;  3i.i',    :n-.:    J  1 1  The  Commit. 

3Ii0D?B»ft«N.fi9tt«^pf:*«r^^  («JHm  .Whipj|,aif  f$|««t^  ';:S'b^  the 

mk1^i^)fi^^*^i>^tWk&ffmf^  King  underthe 

iPBtiWrir  ifpr  th^.  F?rpo^  ngiwtiQfl^  JA,  %[  mii  ,wt».  wd  .4MI I  the  cspuon  of 
lillKafitt jMdt  ^Bwwe  thW'^  t^^l  *wk,*ipf  W*.i^«o«%'  of  w^iIdJ? 

f  t^  9ia4  i^t    Q^tllOl^  th^^  to   tajk^  IdtO  tl^  PQ«0«(lfiail»   «11  ships  and 

ime  to4^j»^  ^¥9atiig^,  fiMKHT^ng  to  im^  ip^trmtlM*  «#  subjects  of  um 

ley  li|9'«$ttd  /,  C,  *^,  fhovM  friMii  time  to  tim  rmew^  Iwm  ^nJ!^^T' 
[ft9  8ili4  }liye$ty,  hjii  l^jrs  «|i4  pucvp^^^^pni,  \fiDi  ^  «jiviM  ^  themmtotbo 
is  s^i  i^w  Privy  Coumnl,  wd  othenria^  ia  «U  fenpoctl  9th  Kl^om  to*bf 
dldiilg  <P  ti^  «ti4  «oti  wd  ftliw  tp  gi¥^  SH^  dm^ti^i«>9^  vhSlSS?^"^ 
pflB4tQgt|^prfi^e^{]4*tfa^^lax>r9i^lefl<tfwyi;£^^  ""Helds^thmt 

f  »rgo^  W^tiQR^  iv  rt^  iwd  ft^t  to  ^vitt  JiBw  prd«r}  to  JJl^J^'Sf^^lIlIi 

M  mi  W»W  tfeep^w  and  thereby  r§q\|ira4  a^d  imtbooftod  te  i2j'^jJ"*^U* 
m  raap^9ti«g  tbe  ^i^iq^,  tfa^eby  %lso  gimg  w4  gpswtiiff  to  jo»did^t 


wm  ^e  ^aid  /.  C,  4f c.  all  a»d  ^iagi^  s*i«h  peifii^^Rg  |h^  wiUmh  J[|*pp^ JJJJJJ^. 
i^,  aiad  wthpiigiig  fuid  {^«np9v^eri9g  tk^M  to  4^  ^miMto*  nunion^^ 
id- porTono;  all  wod  singular  mioh  dutj^  mi  BDfttCwi  awl  {.""repSS^" 
liag0  a^  Bi»  said  N^ty  ix)i»id  or  wight  gi vt)  or  i^lMMC  antluinM  aguinsi  tbe 

Dutch^ 
*  S.C.  «  N.R.269.  And  see  ifnox  ▼.  W'wd,  l  Cani))b.d43.  Stirling  ▼.  fai/^^aff, 
£iOpb.  ^'^5.     Haddom  v.  i*urry,  J  Tauul.  JOJ. 

or 


**    '^     rioi»«f«;ta  'be  )ii%^tit^d  .liy  Hkwid  BfoleBtjriii  iMmiMrte  Mtttli^ 
<«X4Vfvii»    3f9¥l)rallBriiih9fiQir.lB«Ud^ 

AMJcbiitdiaeBil /4ielQiigi)^  to;- oiibjeiBts^Midi  inksbitaatt.^^^^ 
IGMliM  Pitoinom  oo«M^  is^rtein  part^iof  ulm.fuai-j^ 
tntt  tenod*  ;tof  fiortoUt  Sparta:  of  ttiQ  Uaited  FMrioaes/^^inem tbgEK 
Hm^mU  ^Miyo^s  oMlanr  seiaedl  «iid  ^taten  atao^iii Jiiwi  aM* 
wtn^ tfimn ^'«j aoid: 4A^ .t»At  paid: Unit^- CMhrwam*!^ 
Aift  Cktituaaiidbrf :Qf .  om<  of  His-  MifasiT^sr  *alii|Mi  tif  ^vaR  irtj  €#>»■. 
jHtti^iritkaomeffthipB  ^vtib^  (|arfioo?i>€>lie  UnitadCffibpaQ^^ 
]fM)tuuiW'Q£ JBriWoiiil  tradtne  ta  the  ,£«•<  /mttftt  ii  aricgiaiMt 
l^;die  ioleiit; fliat  atoh, aUpa^.  ^Dodi^' a9d'»evchtadifla0»«' Aiiglrtt 
W.%iroujgkt info  tlie;]iorta  of  :tbi8  iingdam;  .fuid  aaali.abipafantk 
tMh^fiKjda  and:  inardHUidiaea  on  boaiiyi  .the  -aatao.  raifMijtalgfk 
had-Jieai;  tearriad  iiito..^#w^&f/^tmrftnr  Ike  pnrpola- :itf^tftfei«^ 
hoaai^t  &osB^:  tfacnuie  to  aoKae  port  tnr  jiorts  in:thiaAipg>Dila»y<». 
'wib  -Atr4rii^  and  the  said  aUpa*  goods^^  and  flaerQbmdi|iQi;^9€ 
liawig^ bean tsarried  into  Si* iHr/fnaaforeaaii^  andthftaaidvTvCejr 
4^c.  80  bebg:  SHoh  bontoisnonfln  «o  appointed  and  f^athiMiieA 
I,  :thn  Mid  J.  C  4c«  afierwarda,;  to  iHil»  oii(th0ii&HH>f 


Jbgi»#^.139§#\to  mt,  at,  4a  aoeofdii^  to  the.uaayi  naJ jfenatyiBig 
of  jaerdiaiitB,'^  aaaaed  to  be'  attde.mid  effected  a  ceMaNfair^tilis 
or f pdiojr  .t>f  vvaaaaiaaoe*  |>iirporting  thereby:  and.MVIdnlQf* 
thiraa  fliat  the  aaid  J.  C*  4^.  by  the  name»  fibril^  :\mA  dMSipT 
tnajof  llie  Honotrpfcle  the  Commiarionen  ibi^.aide  qijiittjsik' 
psoperiy^  the  aame :.thea:and  th^ie.  being  theic  ai^^atjieraiNl 
finn  of  dealing,  as  well  in  their  own  name,  Ifc.  did  maketaMlrri 
aaiie^  #l£ . '  TIm.  daelaiatioa  i  proceeded  to  set  iMt  a  i|wly9  ia?  fr  e 
aavdibrm  cflli  the  :aboY0jttl^atiab0d  ilbipSp  airttOftitaAe.a^ 
davtaMiog  of  Aa l^laintiff ia eltor to bjacoaie aa  imUMf^  W^im 
aafahorijptim  :1a.  thei  policy;  It  tteta  aviened*  that  aftiae  eC^Hi^ 
kahBi^aad ausfitrtanea  which  befel  tliie aaid shipa- luad gofdfil^l^ 
haraaftetmeatidaedvamyed in  this  kiagdoai^bafore  any  it^Xtumi 
taita  imd  TalaiAioa  waa  or  could  be  made  of  the  aaadahipa  j;^ 
gooda^  to.  wgki  Afi  /»:*  That  :the:4UfNi''^€^  in  good  safety  iiimt 

tineoaeatioaad  ia  ,the  poUfly  • :  Jltcfl}«i^alleged»  ;thai  titf^Haid  «^p(l 

•tn /-/■.==*/.:  J  :;•.  and 


IN  THB  F<M«iLiBifdfc4KfrisAK  oi0:«£ORGE  HI.  W 

JtiAiMM  iftWiwM  ffon|:tt>e^  Mdviajtif^/Aif^Mil^iCiife^}^ 


htwk %»gil<mrtiimiiMUolaka  Mrtortheit  p«Hi^<i»  imd  tornldr thrtr    ^*^,2|[^>^ 

aflidvUidi  «me;«rt8iided:to  lie  MraghtfMm^^fil^^JMtoa^i^^ 
p«k>oof  Intnum  liMtiMedv^^        8tv4re«i*iindtlttii)4iMiigifUli 

^krvmthiiedvwJi'flMi  timed,  imtt^aiitfiatillle  tin^^linr 
MPtfaMcMit  faiwfMfltp  iiMpiibBc^  irei%  inkraitbd^BtheMMi 

iilliiieebvmUici  OS  «fctraiaid-^v«l  H^pnde^te  loft  finriflwii^iAliai^ 
lilg^MB43ittdi«Moiiiit»atwfih  G«^ 

^hliirrtiiwtother  ttdtoiv  ttettheahiiMiiMi  wl  firom  A^JBEeAiMP 
4^£^BflMiri^1iefo?e  Ae  fiSd  4>f  OAl^uv/ 19»6,  iwn  m  Hm  SdM 
Jb^49l9r^aiid  be^^  eottte  let  ^/ewfarf 

to«jatU^lMUMioii  tlMrOeA»idan64ek)wifieiMkM,tlia9ni^ 
WmkU9S^<mmc9m€^Mfo  (be^lned  beftte  £M4>JC«A^^0Mt^ 

M^t if  nseeitti' Jwy^  atihtlGMiWkdl^t&ip^B&Br,?!^ 

teMiUNr^Ihe  Medrd;wlUift>0«lii^'>4be}ciA^ 

kk^Ml  £«lit:ilMrf9el«titt#  lliiH<«c(r<!niiiiufl|)di^iiad  Idem 

4«i  %ttU<«lM#  {»tUiB^htit:ittider  »tMr  (ittib,  «b  illi»30iiswi  jmi 
hu&  empowered 


.mii.      mup»vftit9i  to  send  nAder  ffitriiaMFitet;  and'  to  iiteim^,  -mM,  aU^ 

of  til*  faM»  to  the- 1><M'^viinti>ig».  ilirf««Jii»fr'b 'sttfer 


«ni«Tini«    M4t<rty^'*»itii'tlte?«>^>M»'  of  KsTHiifj  OottrnflP,  iktd<^\diiB^iert(»f 

*^f^'i   «#  tliii  mia^dtf;  «A«'  t*  do  «^-flilng'^ii>iiilA  iDd  tJiMrWir'tdaii'' 

MlkotMkhm^^b^if^firlne drt&i natt ^et;   IRMy Wetf g^ 

lyn  to  briiig^  iiMr  tHii^  |Mn«  ^f  HiKw  kitigdbiil'  aA' fhifl^'i^^^ ' 
feMnA  to  Of  fircM  llnf  jlOfU'  hr  HtUhikdli  motSHt^^iit 

Mfekf^>t!b¥MoMHyM  arid'  that'  speMj^-r^tijflbit^^ 

«MM  of  iff  oiiii)|oilil^lM^^o^  to  W«f 's(tbj«b#  df  'dlM^ttk'iteffi^^^ 

t)M  polk^^  Bdltotf '  'thtf  thltO'"#mW'flre']pSMroy  "i^Hh  CT^^llM,'*t6y.' 

.A<»  Mid  i^ji^bi'  («  certrfi^  i^rtis^  of  Ibo;  tTtiit^  ?hi^!^,  :^ 
^bi^ bjr timieift ike  ^hot^itatruxfiiota  ^^keS Isff  (^tiiA^N!^ 
Jftywr  Itte  eoiifrifottder  of  t&e  ieeptremwktifytiif;  ia  ^iipfiti^ 
iMi  flMKf  ^]]I8  ib  the  emplbyMenf  of  Hbe  EnH^Iiidtfi  tti^px^^ 

into  this  kiligAmi.     Th^  alko  proved  t&e  I)M|bhtifaiit'^ '  ifiiM-' 
oHititioU  to  the  policy ;  that  he  Mi  netice  of  tKe  I6s^  p^^'i 
aH^  Ttihiatfori-  ooerld  he  nrndfe ;  that  the  |)oIfey  ii^as  effi^ed' W. 
«ob€i>oitt  of  tlilc^  91ainlfil&  a^roA  C^tomi^idn^  i[$  afbte&M';^ 
Am  fhesbipff  iaSl&i  tfom  9t.'HeIemim*t\tb  2d'  of  J^2^¥^S^ 
fliid  thflft  they  w^m  loi^  in  the  mami^r  staterf  inf  tUd  detlhMibiJk/ 
i^  consequence  of 'wftieb^  the  assture^  sutitlaned  tin  averages  Iti^v' 
The  DWendairt  on  hi»  part  gate  in  evidferfce  aVi;  drdfer  of  C&iA^ 
dl,  datied  the  13thof  7////e  1795,  which  after  tecjtinff  thafjSjrf 
flte^  powers  veste*  Jrt  tfie- CVoW" bj^'  tfe  W6i^enjttilfonei''i^^^^^ 
HKs-Majesty  had  issned hiir cbnimissiorr  to  tfie PTaintifftf  autho- 
rising' them  to  take  the  ships  anrf*  cargoes  of  DutcH^iihjhkl^'^* 
irhtclfhad  been  or  might  thereafter  Be' brought  into  tlle''poftee 
oir  tiiisrkiitgdonr,  info»  their  possession^  and  trndbr  their  care,,  andf: 
fO' manage'  and'dispose'  of  them  to  tJie  Beist  advantage,  accorffin^; 
td^^8udf  instmctions  as  they  should'  fN)m  time  to  time  xfeecjve* 
iMft  Hi^  Miije^y;  wfth  the  advice bfhts  Frivy  CoUAcy,  dfreofei* 
tlfenr^brfll^^•itb  tertafeer  hitO'^  theit'Tposstessldn  and^caW  aflf'  Aic6- 
■'  ■■    '^* :  ships. 


IN  THB  F(Ut)(lt^R9«r«DTTffA|,qr]C)]eORGE  III. 

^^MjHttvMarwlWAiieaiB.  Ba  ttim<  fptvw  ivcndaam.  itH 
tt^9-  PriiWwntiiB  for  (wvcri  m>  Mb  igawiti  thu  Mft 

ar.S(IP^MAcr  178&    a«  Dtol  pm^MBd  an  cKkr  4£.  GMOMalt 

gJM  Pn  rdh  ftlK  lylim  ihipt.  tifc  tW  niwrmriiw,.  ttwi  JfOiU 

lJlifc»kwc<lmoC^eIiiaA  weraaettt  t5.tlMc»by]foU««tsi;« 
A^Migifty.  MlMMNtent  to  tbamdas  far  gwatwg gwawrt tWt^ 

ififc  aBittwltt»Ml»uttere^iaallahipB4ftNBtai«a»iwMin 
4b  MiMr- ud  tbe  ippiljttaKiit  of  MBantir  fai  t^  «N»  and  4Hh 
inilltlMBMf4id«ei^Mangt»liiiiw  anmotaiUvFliaA'. 
lUh telle  (^••Mito«n.belMl£ of  kb If Jvoaty  for  tfto  «v«  laA 

■>Mj|rwnrt  of Hir  wM  fmi  VnuA  ilii| ml  ilimi u  mi  TW 

aatfiwtalittimwodUwt  HwPtauriifttiwiLgotaMiiQaqftha 
di«r^fiMcdupftUithffkiDg(km.^/r<imi.  H*tkeag»eHi 
•fidMMo«l«v  pTOoeefUiVK  »  the  Hig^L  GavVoCA^^Mralti. 
ipoiitfk  MiA  «{ those  ib)^  and  MBtouqaiiof  elwdAMw 
ia»nriii^ejw4af '*  tha  »aid«Mp»apAow'goaito  baw>aa»,tafcaii 
Wfrnt4»4o(darBtim  o£  boa^liiws-  atraiut  tba  X)«tc|^  and  ta 
lint  the*,  twlooBBd  to  tubjitota  «£  Hie  Statai  Qewsal  o<  tba 
Ui^MVaMtioeh  owKUNeiMRHQiof  AftCrawBaCGr«t.Ati< 
iiitihviaafiiflbtocotkonriwsiitjpotaallia^latoQaq^Hatiaiu'' 
tiaiiltty>.Iia  ipwe  m  avidsnca  oeitaio  uutnicliaBsinaBliiABU^ 
JMQl  to  thiiiBa^  High  Coirt  9f  Admualt;.  4ata4  tba  VUb  iff 
Ocfofer  1795,  which  after  reciting  the  beforementioiiedae^ 
j»,thftKiyg;  to  grant*  CoiiHiMwutw  tatfaceeMiaara  peiw 
8  to  take  into  Ui^rpossesBton  and  manage,  ^c  allijack  Z)<(fcA. 
fli^lrbfdii  nigirt  be  tbareaftM-datainedia  or  broiightialir^ 
poct&Qfthii  kingdom,  and  lecUiag  thataucbaooiqrajsuaq.ha^ 
wnod,  luid  tliat  aiiioe  the  is3iuiig  «rt]KComiiURaio«HvJC^iH^, 
had  thought  fit  to  order  general  pepripali  agiuiHtthashipi^,4ft 
of  tbo  United  Proviuces,  aad  to  tsque  a,  CominiMioB  twtbon^PC 
tlw  )U))jd«of  the^idnuraUy  to  lako  af^oiaaoce  pf  aU^i^^ 

directecl 


'  •     C9A8B8  m  RIIiARr  TBMI' 

ill  III  I  Urn  aki  Higli  Court  «fAi»n%  topMMsdl  tolUni- 
jiiJiiiliniirfwchJi^,  ♦r.  rf^hiApniiiwioi^Jfc— <^<t 

mmiti  tiii^  bf  4w  Kag'j  AdntmU GMnmi,  fa  orteiUr 
Aa  MOW  night  be  eondeauted  to  «be  Crova  m  good  md  ImtM 
iniii.  imiiiiig  niiiiilliiirntn  An  Miit"rmMi»iiwii**TTTl*'L 
MK,  wd  ■HBMont  tlHmof.  wmttbifim  wdkitiMdii« 


•dng  to  tW  proviMiif  of  ^  Hid  wt" 


TT|iiw  rtii  iiiiiliiiiiiitlin ml  Tin  lliii  TTiifiiiililfadrtlilHiil 

(biPlmitifi  widd  Mt  nutitm  tbeir  mnm,  tewii^dit  atl 
fUpsMMllMBd  latliepolia;  af faMruMMfa tlN«M«MM'^ 
Iha  jMlftiw  ware  not  Aipst  wltidi,  if  A«y  fcttd  witwi  at 
tawJoB  ftoH  the  nid  voyage  tbevein  nuatioaedilbe  add  Fid* ' 
liS^wM^XiToauniaioiiwfl,  wo>ld  have  ben  antiMritBdta*<tW  ' 
Ms  Adr  poweMKHt,  ud  voder  their  one,  acboidlaf  «•  iMf 
cAct  of  their  CeramiMiDii,  ud  the  Mt  of  PsitJuMat  MMtttMe*^ 
fa-flie  fint  eonnt  of  the  deeUratioD.  and  bewuee  «|Ma'tta  «Ma 
dwoepiodBMdit^jpeered  that  the  Kwatiffl  m  iwh  Cmiidi* 
■Men  mder  the  Mid  act  and  CommiMKHi'  were  nOtatlka-lkM 
arihewiliDg  af  the  laid  shipa  from  St.  HHammtiu  tks^fari' 
wwt  rf  the  dcdanitioD  mentioned,  ftonAeBoe^  wtfil/ndal 
Oe  (fan  of  the  wverai  loans  therein  also  meati0B«d,  istiiMilal 
iaAeiatd  ships  or  goods,  or  ehber  of  them,  toanjrhnMVM'W  ' 
mimy  manner  vhatsoever,  so  ^t  a  legal  and  TaUd  mmmmiif 
eetdd  be  efiecledbythe  Plaintiffs  as  loeh  CommJi  Joniw  -cM 
their  own  Boeonat;  and  that  the  nsanuioe  so  nude,  m  fa-A*; 
flfateouit«f  the  deebratiott  mMitioDed,  was  not  nadeto'Mi 
turn  the  benefit  and  on  the  aecoaat  of  the  naintiCb  mi  ttUli 


IK  THB  F|Mai^«JlAdlRjra  KRIQQDRGE  in. 

MMUtg  1mm9fm  yhMAhftiH  >  i  niiftf  Jiiiii  iMrf  drii  Vmmh 

turn  mMmMu  iwiiwi|ii  Miiii  iiii'i  i%hr<  T  111 -I  I  j-iirift 

w4mlt.\tn\Mii  )aaimtiu[Rnm'\ma  itfieyiwBilKiii  hi^mh  % 
aii^iiiif|-ii-ifiliirTrrnrT  ~t\^  F-'i^-'*--r %i  Ihiiiijjifiiiiwriii 

jili<^B<IHWliiijfiiiiii*ii'inrtwiil#  fill  iliiftii  iTtii  iiiii  iii|iiii< 
4a  JMJiwfliiMilMw'lwtWtKilliM  xMiBtihte  hiiiBi  <iili«if  mhjImw 
two  nateriSihvMne«bA4lwfiM*iL>^ad«tM  ji^ipi  ii  i  i  g  ii  I  i  I'lMt 

HilllwnH'iniiiil  T'mitr'ririR  Tnr  rm'Titr-  r'-^'-*^^-^ 


Hlblltt<6  Blr\iMicii<t»flth«iaied»H4).r4l»t)tfJbeD^<MnBiml«wii 
««|»»»ibd^M«n«ta»>«fyt]ulifo!fia«i|m4aoii«i(Mi^^  aotftf 
Bi|li<iigllttrt>toAQ>«iaie  ii£ilieiifcclip^«Bd,lBiMnnq  mtaitattai 
JfcjJhOrililrtwiigtnifl  laawf^dii}  jBatliitiMiaiaadiinmb  lurtiJM 
g*tir»ilW'^JM'''to*?tot.'t  ^ndariikblBetlirliicliiaaiitaieditla 
KhiiMgrfwk  M^CSMiniai^tttiJaiMUAibdastlqK  CtaoiAaimiiiMifc 
malf^iPtk  A»  MMruatiMnKtM)  C<Bmmi»t<ini>niiihBA.<nty4Mi 
<MK9*  tA*i«to)«illii:*#D«NM«i<M^:Mdkjiii|)itaWl  g«iBiini.lhi» 
Mttipill»ii<Hlii  wllriili  If  fflin  Miiiiiil  riiiiiiiiifiii  \uU  *mo» 

'W'llMpiiiif  f  «ri1r~Tiitrf  iTir-inilfrf  thr  Ifltb yidaififlot ilmmltnii 

PHi>  it  llM^tf»lfl<MP».MteiWflifel»iif  Mi|tc4miitfyiuitBidini«ig«todl} 
MfcilPjMWilawotW'tfawt .  bwai^ilMilft  .4ArflidH8tra»iiJBlHli4iractHB 

«^  Q>ln'l|*ti?irft — "M  hf  Tff  r'Tn^*  tr  diiMbiUie  -irfrrnmin^wi  irft 

nonally.  On  the  22d  of  Maif  following  the  35  Geo.  3.  c.  SU^ 
proprietors  of  ships  and  goods  who  had  voluutnttiy^tilkoniittliil 

riflMliilllll^llajesty  to  grant  a  commission,   enabling  three  or 
VOL.  lii.  G  more 
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00^-       more  peraons  to  taka  aooli  ships  and  car^oea  iotd  their  \ 
*7     '  tton,  Sfe.    Kow  tbe  ships  and  foods  to  which  this  remtal  refer* 

,,  were  to  be  brou^t  ia  nnder  the  order  of  the  9lh  Ftbntarf  f«r 

£^J*^**.  the  purpose  of  b«iif  detuned  provisionally,  and  ths  GouIbJc- 
i%J^. '  doners  had  no  authority  to  take  possession  of  auj  but  such  ihi^ 
and  cargoes.  The  ships  insdred  were  indeed  t^en  on  tbe  iOth 
of  June  under  the  instmctioDs  of  the  9th  of  Febntatrg  pnoed' 
tag,  and  oarried  into  St.  HrieHa,  from  which  tbey  Bailfld  oa  the 
3d  ofJulf  1795 ;  but  on  the  15th  of  Seplembtr  1795  a  pft>ela- 
tnation  issued  for  mtdtiag  reprisals  npon  the  property  of  the  suW 
jects  of  the  United  Provinces.  Bef<H«  the  date  of  this  pndt^ 
mation  therefore  the  goods  were  vested  in  the  subjeoti  of  tha 
United  Provinces,  who  bad  an  insurable  intnest  in  Aem,  wai 
oAer  that  date  they  became  priie,  and  vested  in  the  King  Jmn 
coronc,  who  acquired  by  the  proclamation  an  inchoate  right 
onder  the  law  of  nations,  subject  only  to  the  a^judJcatioa  oT 
the  Court  of  Admiralty ;  and  Captaia  EstingtoH  no  longer  held 
the  ships  ibi  the  purpose  of  being  brought  into  the  ports  of  Hot  ■ 
kingdom  to  be  detained  provisionally,  but  as  the  property  of 
the  Crown.  With  respect  to  the  ships  which  aotoally  did 
arrive,  and  of  which  the  Commissionars  took  possession,  tlse^ 
did  not  take  possession  of  them  by  virtue  of  the  act  of  Farii** 
Bient,  but  under  an  authority  from  the  Crown  of  tlie  38Ui  of 
November  1795,  appointing  tbem  prixe  agents.  The  Coort  <tf 
King'i  Bench  has  afTorded  an  express  authority  upon  this  poinU 
For  in  a  late  case  where  Lord  Keiih  had  taken  cwtaia  ibipa 
bekiDgiog  to  the  subjects  of  the  United  Provinces  at  the  Cape 
nSGood  Hope  before  the  proclamation  for  repriAals,  and  httvia|f 
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MinM*  interett  in  tkeBi.     They  hod  merely  a  eolitliig6ttt       1<688» 

i^fi— <«liua  of  fntaagtog  mud  ^ootroUiiig  Iham  in  c$Me  ikey      

bMU  ht  bm^ht  kkto  Ike  ports  of  tUs  kingdoift^   an  ev^i      ^""^^ 
4idli  A  the  tknt  wten  the  policy  'ffrai  effected  had  tiot  hup-  I  C»^r9»j» 
nedi   littght  liot  happed)  and  tn  ftnt  vlttealely  H^ver  4id    *lufo^ 
wf^m.    Now  w<uit  18  the  «at«re  of  a  pdlicjr  t>f  ikikiUnmee  i    It 
r  flft  iMtHnnent  by  whieh  a  p«rty  ''  Causes  hunself  to  he  in* 
■mT  that  is  iadenurified  i^aimt  aity  nijur]^  happenilig  to  car- 
Mi  tafageetflvtated  ia  the  priicgr :  but  ia  wder  to  W  ihdtauriied 
wbmumei  mxint  have  tbelbhlg  wfaioh  he  iaaares  UgainM  peiil. 
^toliilitate  an  itnOlrabte  iatfeFMit  therefaro  ibere  aitMt  hO  a 
MmK  right  of  pt opOrty  in  the  vtibgect  matter,  capabte  of  being' 
lHAfiHvei  by  ika  ordinary  m^ans  of  ttaxuff^  and  >cftt)dUe  x^f 
M^f  VMdioafted  kt  point  Of  right  t;^  Ae  Mbnafy  rOmediee  t)f 
lb  liMr*    Tho  anifohn  ooiirte  of  <he  piPeeedenth  «)>oa  pohmti 
r  neoMMica  hai  been  %o  ar^t  an  interest  in  so  maily^OrdBv  or 
lalate  thoM  eiroanfltahccli  fpom  whence  ti  conduRkm  af  inteiaet 

ly  arise.  The  oldest  ctntry  of  the  kind  is  ia  pra<> 
la  HtkB  Uppar  Benefa)  page  77.  where  the  deohraikioA 
eeranll  alli^tions  introduoed  for  the  tt)le  pifkpoee  of 
the  PUdaltiirs  property  ih  the  gooda.  In  G0fdm  V« 
i  B  ^aund.  200.  B05.  tiiough  the  inrarluftse  aw  firom 
to  ^braltnr,  ^  tritboat  fattf ret*  acoontt  to  be  fimderlsd 
ir  iba  aomei"  yet  the  cteeiaratioa  allege  an  abandoiim#nl| 
Ueh  sbewB  that  it  Was  thought  necessary  that  the  insarar 
rtadd  have  an  intere^  oap&Me  of  abandonttient ;  khd  tn  tha  « 

Ifa  Oaikp  V.  Ptout^ovt,  VidiftH  46.  the  Piaintiff  etpriMly 
paitped,  that  at  the  time  of  the  itisorance  he  was  posfeeesed  of 
post  af  the  ship ;  though  he  dedared  apon  a  Valued  policy 
nMhaat  fattfi^  accouBt."  Indeed  in  the  case  of  MartiM  r, 
ihfieU,  1  ShxmABiS.  which  was  previous  to  the  stfltteteUGeiK  2^ 
iipeetiag  wager  poUcies,  the  Plaintiff  who  had  ifiade  an  in-^ 
ttanoe  was  allowed  to  recorer  back  the  premium,  becaasa  no 
oadi  had  been  put  on  bomtl ;  which  he  could  not  have  been 
Itftred  to  do  if  the  policy  would  have  been  equally  good  whe^ 
§Gt  the  Plaintiff  had  any  interest  on  board  or  not  T%at  a 
icae  wager  is  legal  there  can  be  no  doabt>  but  insurance  is  It 
cffafettt  thing  from  a  wftg^r*  It  is  a  Ooatract  reiptetilig  thd 
dettaity  of  property  against  certain  acctdents  which  may  beAlH 
to  the  detriment  of  the  persons  teterecCed  in  it.  And  (t  waa  .  ...^ 
I  considered  by  Lord  Chief  JiMtioe  If  Wei  in  the  casfe  of  Fok  9. 
Ul^enMy  WiUm'  Ae/^.B^k  who  aitos  Ike  aaihority  bf  Manuk 

G  2  and 
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3SQ9',  SfltA  Ckiw  to  that  effect.  Con^atently  therafbn  irith  fliw  ~ 
^"■'  "'■"  aotion  it  U  that  «ll  the  precedents,  printed  and  mmaucnfi, 
^""'*  gr«viotM  to  tbe  statute  19  Geo.  S.-vith  one  single  exception  either 
6B«*Tv»it  AKSi.ui  intereat,  or  contain  a  dispematjon  of  the  proof  of  in- 
lliAn?*  terest.  The  single  exception  is  contained  iii  Clifl't  EtttrJTf. 
GroiloH  y.Aldaorth ;  btit  that  case  does  not  appear  to  hare 
floBW'  into  dificussioa,  and  vas  probably  a  mere  precedent  toa^ 
mrately  drawn.  Indeed  before  the  statute  tlie  Courts  wero 
flKtreniei;  jealons  of  policies  interest  or  no  interest,  sometiine* 
iMoapelling  the  parties  to  abandon  wbat  interest  they  actoalfy 
bad.  and  sometimes  upon  bills  filed  for  that  purpose,  ordetiq; 
jthAR  to  be  ddivered  up  to  be  cancelled ;  as  in  Gaddard  t. 
GarrH,  2  Vem.  Sf®.  And  in  Le  Pypre  v.  Furr.  2  Ftm.  316- 
(the  aSBored  was  ordered  to  discover  what  goods  he  put  on  bMurd, 
jllldtigk  be  bed  offered  to  abuudon,  in  order  that  it  might  be 
jnfwBed  to  the  master  to  examine  the  value  of  the  goods  aared 
■fid  ^edwit  it  out  of  the  sum  insmed.  The  tonchstoae  there- 
Are  of  iosnrances,  not  made  in  the  form  of  a  wager,  is  that  these 
btt'iemething  which  may  be  abandoned ;  thus  Lord  SfMM^idli 
jM^s  that  it  is  the  criterion  of  wagering  policies  that  yon  eati|iot 
bhendon;  and  though  in  valued  policies  if  there  be  aoinething 
.<la-*batidon,  a  larger  iaterest  than  really  exists  ma/  be  insiuied, 
^«t  s&oh  policies  have  only  been  allowed  for  the  accommpdatieo 
,«f '  traders  who  might  be  ignorant  what  sort  of  c«^;oes.  lluiir 
fftwtors  taigbt  have  to  remit.  Thus  stood  tlie  law  (^  iasaravce 
•up  to4he  19.Gea.  2.  c.  37.  the  object  of  which  was  to  prevent  ^ 
.tioBtEactof  insurance  being  made  use  of  as  the  means  ofwag^- 
Hwgand  to  place  it  from  that  time  on  the  same  footing  m  which 
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Gratri  t.  Rarkinson  {a)  which  had  been  previoasly  determioedi 
l^ttt  irfaich  ease  if  accurately  examined  will  be  found  to  beat  ud 
MUo^  to  it.    There  the  insurance  was  **  on  1000/.  behig 
l^hofils  expect^  to  arise  from  the  cargo  of  the  ship  Provide^di 
ihtbeetent  of  her  safe  arrival  at  QHehec"  and  there  was  anid^ 
l^^ffdoii  in  the  declaration  that  the  Plaintiff  **  until  and  at  the 
tbne  of  the  misfortune  hereinafter  mentioned  waa  intetested  ia 
the  profits  expected  to  arise  from  the  said  goods/  wares,  atlil 
ineirebalidizes  to  a  large  value,  S^c.    Now  the  fact  was,  as  itiA 
deed  inight  be  inferred. from  this  allegation,  that  the  ais9irrted 
'utaB  the  owner  of  the  goods  on  board,  and  consequently  was^  in^ 
lerested  in  the  profits  to  arise  therefrom.    Those  goods  he  hfli 
iUitired  by  a  sepcuate  policy ;  and  therefore  by  making  a  dii^' 
tiiict  policy  on  the  profits  he  had  only  secured  those  profits  ;t6 
linisdf  by  this  second  policy  which  he  might  have  secured  hf 
Hkb  first  had  it  been  a  valued  policy  upon  the  goods  and  profits 
to  arise  tiierefrom.     Lord  Man^ld  begins  his  judgmtot  bf 
i^bB&mxtg,  **  This  was  a  cargo  of  molasses  belonging  to  th^ 
ipfituntiff''    The  substratum  and  foundation  of  the  insurance 
'was.  not  a  bare  expectation  of  interest  in  a  subjeet 
irliich  at  the  time  of  affecting  the  insurance  the  insured 
witf  psA  connected,  but  an  expectation  of  profits  on  goods  at  thi^ 
iiiiie^liiii»  and  insurable  together  with  the  profits  in  a  valued  policy. 
l^aiiqpetident  of  these  observatsons  however  Le  Cras  v.  Hvghm^ 
Irtketlilslr'  properly  decided  or  not  is  very  distinguishable  firom 
tte  'j)reseiit  case.    There  Lord  Mansfield  considered  the  main 
^uektioti  f  0  be,  whether  that  possession  which  the  joint  oaploni 
mid  obtained  of  the  prize  was,  when  considered  with  referenee 
ttt  f&e  prise  act  and  proclamation,  such  a  possession  as  vested  in 
'the  captors  an  insurable  interest;  the  distinction  between  thut 
caseand  the  present  therefore  is  very  essential,  in  the  former  the 
uitkihiUEa  mterest  being  supposed  to  arise  out  of  the  actual  pos- 
Ifei^rioii,.  Whieireas  in  the  present  case  the  insurable  interest  is 
inij^fk)^  to  arise  out  of  the  expectation  of  possession.    With 
'respect  to  the  obsenption  supposed  to  have  been  made  by  Lord 
[Ma^kfUtd  th^t  im  agent  of  prizes  not  having  the  possession  of 
"'the  pri^erty  may  insure,  it  seems  to  be  inconsistent  with  the 
^restcf  his  jtidgment,  which  distinctly  proceeds  upon  the  groimd 
of' tli^  assured  having  the  possession  as  well  as  the  expectation  of 
^  pi(aperiy.    It  may  be  added  that  Lord  Mansfield  in  a  great 
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measure  relied  upon  an  idea  tfiat  the  prise  act  tmi  preobiins- 
tim  vested  the  propeit^  of  a  joint  oapture  tn  the  joint  cmptom, 
which  oppeers  to  have  hcea  a  mistake ;  aMt  acconlingl;  It  haa 
been  fount)  necessary  to  introduce  a  clanae  in  the  late  prlaa  acta 
93  Geo.  S.  f.  60.  i.  8.  37  Geo.  3.  c.  T09.  s.  3.  for  the  expmss  par. 
pose  of  Testing  in  the  captors  the  property  trfajoiat  eaptnisby 
rtte  army  andnaivy.  With  respect  to  Grvgarif  v.  CArwfia It  it 
difHcidt  to  diacovei  upon  vhat  groand  the  expendltom  af  »»• 
ney  for  the  nse  of  a  ship  in  any  vay  whatever.  «a»  be  hii— od  as 
an  interest  in  goods,  spede,  and  eS^ts.  In  the  nase  «f  Wliatw, 
I^  Mtsiiritr  Lard  Kepyam  is  sapposed  to  haw*  ujvpressud  a»  ofi- 
Hon  that  the  comnrissions  of  a  oenrfgnee  might  be  iaawd ;  hut 
it  appears  that  the  matter  was  oompmniBed,  and  the  oaae  dM 
not  rome  to  any  decision.  It  is  therefbre  tv  ha  cvnpMsf^  •■ 
nothing  more  than  a  note  of  an  obi/er  ^hmt  much  t«»  loosa  tft 
fWm  the  ground  of  any  dteisien.  The  n^it  ehss  of  sasaa  to  hs 
conEidered  ralates  to  insnranee  npon  freight.  Tt  may  ha  aaa» 
tended  that  as  aH  hitefest  in  freight  ia  a  nere  expectartaSt  ■» 
one  being  entftled  to  it  mitit  Aie  errivat  of  the  goada,  it  d«a>  sat 
fiiH'wftiiin  die  description  of  interest  whirfi  the  PhuWWa  hiaivav 
oentenj  to  be  necessai^.  Tt  ta  ahsertmUa  hovaver  that  Mmc* 
pnetation  is  fomided  nf>on  an  absetate  oontmet  entoaaAinto  kfr 
t«een  the  ^p  <nrner  aid  the  merehaat ;  and  ia  theneAon  wm 
expeetafion  vttfch  is  net  to  he-defeated  by  cay  etlief  ei 
ries  than  fhosa  very  periTs  against  vhieh  be  i 
this  expectirtiflB  bnitt  npeo  an  abaotnte  eontnict  «M  i 
ihstrrsble  interest  unless  tfte  goods  be  aetanNy  pat  an  I 
The  tvo  cases  of  Ttmgc  v.  tf'atti.  9  Sir.  IS^l.  and  MsHtgtmmuf 
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wUeb  was  tlie  subject  of  the  present  insurance  may  be  compared 
to  Aal  nAkh  was  brought  forwavd  in  a  case  of  The  Jiiomej/ 
Gittmrml  ▼.  Smith  before  Lowl  Thurlow  Ch.  J.    by  the  next  of      ^"^Jl^ 
Ub  of  a  lunatic  in  order  to  have  a  bill  to  perpetuate  the  testi-     CAAvroit#> 
mony  of  witnesses,  and  thereby  secure  his  succession  to  the  lu-    ^S^^ 
mk^9  estate :  which  application  was  refused  on  the  ground  of 
W9m%  of  interest.    And  Lord  Thur/ow  said,  **  The  present  is  a 
■nit  for  something  by  somebody  who  may  have,  if  God  plea^ies» 
«a  wierest  against  one  who  may  have,  if  God  pleases,  also  iEin 
intorett,'*     Perhaps  some  reliance  may  be  placed  upon  the  rule 
iotpectrng  life-insurances  that  a  creditor  has  such  an  interest  in 
Ae  life  of  his  debtor  that  he  may  insure  it.     Aiidenon  v.  Edie^ 
•Park  In$ur.  4^     But  there  the  security  derived  from  the  pem 
•on  of  die  credUtor  is  the  siibject  insured,  and  indeed  the  govem- 
1119  principle  of  all  the  cases  upon  that  subject  will  I>e  found  to 
be  oonsiBtent  with  the  rule  contended  for  by  the  Plaintiff  in  er- 
ror, because  they  proceed  on  the  ground  that  no  insurance  is 
good  which  is  not  made  to  insure  something  of  which  the  party 
ianujng  is  in  the  actual  enjoyment,  and  which  depends  upon  the 
innUion  of  life. 

Argumenit  for  the  Defendants  in  errors  Tlie  Dutch  Commisr 
naaam  were  appointed  to  sell,  m^age,  and  dispose  of  effecte  * 
wiiicli  should  be  brought  into,  or  which  should  hereafter  come 
into  the  ports  of  this  kingdom.  But  it  is  insisted  that  the  words 
1*  to  be  detained  provisionally"  contained  in  the  instructions  to 
the  eommanders  of  the  King*s  ships,  connected  with  the  altera^ 
tien  wbieh  took  place  in  the  state  of  things  previous  to  the  time 
at  wdiioh  the  ships  insured  would  have  arrived  in  the  ports  of  this 
lungdem,  if  not  lost,  materially  change  the  character  of  the  Com- 
misaonerawith  respect  to  the  subject  insured.  It  must  be  remem* 
Keved- however  thai  the  policy  was  dated  on  the  22d  of  Jugust 
1795^  and  that  the  proclamation  for  reprisals  did  not  issue  until 
tlie  16th  of  Septemltr  following ;  at  the  date  of  the  policy  there^ 
fbretheaathorityandinterest  of  the  Commissioners  was  precisely 
tiie  same  as  when  it  first  vested  in  them.  Had  no  proclamation 
4br  rqf^risals  issued  the  situation  of  the  Commissioners  would 
eleaily  have  remained  unaltered.  Now  the  order  of  Council  of 
tlie  lOth  Ovtofier  empowering  the  Court  of  Admiralty  to  con-* 
UfiMn  as  prisie  all  such  Dutch  ships  as  should  be  brought  in,  most 
CEraetioesiy  pfeseryes  the  old  authority  of  the  Commissioners,  and 
leferring  to  the  act  under  which  that  authority  was  derived,  says* 

*•  reserving 
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aad?,nwi)a^:w*?ltt'tb«r6»f,  a*  fwM  betoe  om  after  imi  adiDdKnH 
tiotl  iWP4ntiv|r  tQ  $b«  iMToviwlBS  of  tiie'SBtd  •cl;'^  i  liwrema^ 
•MsiJtettinithutprAe'iof  CokBoil  tiieniaB.'eefeBeaoeitDtite€onr 
fHtmift 'bnt.llMtt itltc  aoae*  9£th»C«aataasionen  nfi'UBiTetftum' 
tiOiQ^i  w4- that  tlwaal^  masageiieiit,  4fc*  ik  reserre^  to  tbeoi, 
^jAceotdlag  ta;>the  {^OTUtods  of  the  said  act."  Thongh  aposa 
IViwJiwiatiOD  il<»r  repiifials  the  right  to  all  enemiei'  frapehf 
MfMd'fs'ts  in  Uie  Ciowa  jure  cormue,  stiU  that  right  ii  but'  «i 
titcliwto  right,  and  b  oot  complete  till  oondcnuitttion  in  the  Ad- 
9M^^''J!fo>w  upoDthfl  face  of  those  very  instrnctioiiBbjirluah 
tbei^tl^lty  was  authorised  to  coodemn,  and  thereby  vo«U 
^ci^MWiploted  the  right  of  the  Crown  if  Dothing  bod  been  add- 
e^;-tbe  Crown  itself  restrains  the  condannation  to  the  pmpoaet 
fft^eCDnimiesioii  previously  issued,  and  prevents  that  right  vmt^ 
ililgiin  th^Crown,  which  if  not  so  restrained  mig^t  perhi^  have 
^i^n  fi|iconsifitent  with  the  whole  eathonty  of  the  ComnuMietim. 
l4Wit>t)&  ^hat  ^e<niginal  Cwmnuniea  was  in  it»  otLtanrevae^ 
t))$(<t>i1t  it  is  equally  true  that  it  was  in  its  temu  nnUmite^  -^od 
^inPM^QS  unrevoked.  And  though  in  the  order  of  C«meil«f 
^9.90^  aSNoveinher  his  M^esty  constitntes  the Coamiwloiien 
{!fi^^&^9^/pi^  the  four  ships  vhich  had  gone  into  the  porb 
ftfl/ryp/*^,  that  provLsioa  was  only  made  to  prevent  ikspnloi 
l^if^pting  the  di^Kwitioa  of  that  which  night  seem,  not  to  eoow 
t^^ikfiteim^  of  the  original  Cwnmimion  Which  extended 
9f^^:)tl(ie.iw\jii  of  Great  Britain,  audit  isiA  thftt:iaatwH6 
yji)ljhr,that'tboy,are  treated  as  [uize  agents ;  for  iatbeordosla 
the.  Admiralty  authorising  condenuialion,  the  term  "prisbagvtitt'' 
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IhiagjiAiidi' between  the  ini^ured  and  Ae  ponessioii  of  the  pM>- 

pa4jf  ^i>^iwiiiir0d,  bnt  the  pmb  inmired  agidnst,  be  k  in  a  dtil*- 

iifti»twfaieh  ientitles  him  to  make  the  insaranee.    It  m  true  that 

artoidbsM^cjf  inftiuraiiee  is  a'  contract  of  indemnity^  and  it  is  aot 

kwAil  tonake  use  of  that  contract  for  the  pni^ose  of  gaming 

fViiflagcriBg ;  bnt  it  never  has  been  held  necessary  that  the  m^ 

joradwhimld  have  a  vested  interest  in  the  property ;  and  the  true 

finoBtian  is,  whether  he  be  interested  in  securing  the  propeitf 

fiKniiithe'.(terils  against  which  he  insures.    In  this  case  had  the 

shi^Mt  been  lost  by  perils  of  the  sea  they  would  have  arrived 

ibiiie  pertt  of  this  kingdom,  and  the  Commissioners  would  have 

Ukem  possession  of  them.    Suppose  two  ships  at  Si.  Helena  of 

dq/aalvafcie  bound  for  England,  in  one  of  which  a  person  has 

IkDrdbaolute  property,  and  the  other  is  assigned  to  him  on  condi- 

tiev  of  her'safe  arrival  in  the  ports  of  this  kingdom.'    The  loss 

of  f either  of  these  vessels  by  perils  of  the  sea  will  equally  afFeet 

expecting  them,  though  his  title  to  one  wbuld  not 

le-^uHtit  her  arrival.    Would  an  insurance  upon  the  latter 

be  gaming  or  wagering,  or  could  it  be  contended  upon 

$my  ^fnrnciiple  of  reason,  justice,  or  law,  that  such  an  insnrande 

HoaU'ttot  be  good  I   Admitting  for  the  sake  of  argument  that  it 

mwB  noeeaaiatj  before  19  Geo.  2.  to  prove  an  interest  unless  th6 

iwliny  'totttained  a  stipulation  dispensing  with  that  proofs  the 

ooty^  eflbet  of  the  statute  has  been  to  prohibit  the  introduction  of 

4tifwiliitions  of  that  sort,  leaving  the  question  respecting  the  n»* 

^f  insurable  interest  upon  the  same  footing  as  before  die 

The  case  of  Tonge  v.  Waits,  though  much  relied  upon 

li]rtlie»oth6r  side,  is  perfectly  consistent  with  the  principles  noHr 

contended  for ;  the  insurance  there  was  upon  freight,  alid  as  the 

j^Dddst  had  never  been  put  on  board,  the  freight  had  no  inee]^ 

tidn^'  thd  subject  matter  of  the  insurance  had  no  existence  in 

point  of  fact,  and  the  risk  therefore  never  commenced.     Here 

tbe'^^trgmnent  might  be  concluded,  it  never  having  been  de- 

cidMtbata  vei^ted  interest  in  the  subject  matter  of  insurance  is 

iieeeswry ;  but  many  cases  have  come  under  discussion' in  which 

it»  has 'been  expressly  holden  that  less  than  a  vested  interest  may 

be  insm^.     In  the  case  of  Grant  v.  Parkinson  two  policies  (a) 

wefeeffected,  and  that  upon  which  the  question  arose  was  "  upon 

the^ofits  of  a  cargo  of  molasses."  It  is  impossible  therefore  to 
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180S.      contend  that  the  insQranee  was  upon  JEiny  thing  but  profits  eo  no^ 
mhie.    Mr.  Wallaee  and  Mr.  Dunning  were  counsel  for  the  Df^ 
fendant  in  that  ease,  and  they  were  either  convinced  that  no 
CnAVFURi>     objeotion  arose  from  the  nature  of  the  interest  insured,  or  if  any 
^4\  E^j^f* '    objection  was  taken  upon  that  point  it  was  OTerruled.   That  case 
has  now  been  decided  twenty  years,  and  not  only  has  never  bcea 
overmled,  but  has  since  been  constantly  recognised  as  law.    Ao- 
bording  to  a  manuscript  note  of  Le  Cra$  v.  Hughn  it  appears 
that  Lord  Manifield  in  his  judgment  referred  to  Gntrei  v.  Ptfiv 
kiitsnn  as  having  decided  the  question  of  insurance  upon  profits. 
Mr.  JuptieeLffwrence  in  Thomwn  v,  Taylor  again  recogriiaed  it 
as  having  decided  the  same  point ;  and  Lord  KenyoM  in  a  case  of 
liarclay  v,  Cousins^  which  was  an  insurance  upon  profits,  and  is 
still  depending  in  the  King's  Benoh,  said,  "  in  the22d  of  Geo.  3l 
a  case  of  Grant  v.  Parkinson  not  to  be  distinguished  from  this 
was  decided  by  Lord  Mansfield,  who  having  some  doubts  desired 
to  have  Ih^  fnrther  consideration  of  the  Court  {  and  though  that 
case  waa  argued  by  Mr.  Wallace  and  Mr.  Dunningp  they  did  not 
prevail;  but  the  Court,  constituted  as  it  diea  was»  were  dearly 
of  opinion  that  it  was  uq  insurable  interest."    From  the  maini« 
script  note  of  Le  Crat  v.  Hughes  above  referred  to,  the  worda  of 
Lord  Mansfield  upon  this  part  of  the  subject  appear  to  hav« 
been  particalaily  strong.    He  says,  **  whenever  a  qnestiofi  hai 
been  made  since  the  time  qf  Queen  Anne  the  King  has  always 
given  it  (the  price)  to  the  captors.    Is  the  eontingenoy  then  of 
the  ship  comiDg  safe  such  an  interest  at  the  eaptort  may  ut* 
sure  I    Some  iaterost  is  nesessary,  but  not  any  particular  fbnn 
of  intereat.    Tbe  question  is  this,  whether  this  oontingraoy  is 
such  a  benefit  to  me  as  will  make  it  a  loss  to  bm  if  the  ship  does 
not  arrive?    An  insurance .  upon  the  profits  of  a  voyage  waa 
holden  the  other  day  to  be  good.    An  agent  may  insare.  the 
arrival  of  a  ship  which  will  produce  him  profit.    Here  the  pos^ 
session  gives  the  interest  in  the  arrival ;  yet  the  vessel  may  hnag 
material  papers  to  shew  that  the  ship  is  neutral.     It  is  not  a 
vested  interest,  but  such  an  expectation  as  never  yet  was  de« 
ftated."    Though  Lord  Mansfield  may  have  been  mistaken  in 
supposing  that  the  expectation  of  a  grant  firom  the  Crown  had 
never  been  defeated,  yet  proceeding  upon  that  su{q)oaituiD  his 
reasoning  is  equally  applicable  as  an  autliority  in  this  case«    Tha 
cases  of  Kent  v.  Bird^  Cowp.  583.  and  Lowryw,  Bourdieu,  Doug^ 
468,  clearly  shew  the  opinion  of  Lord  Mansfield,  that  the  only 

object 
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•bjeet  of  the  statvle  of  19  Geo.  2.  was  to  prevent  gamiB^  «id        ISOt. 
iPBgeriag  hy  policies  of  insurance :  bat  he  never  intimates  the 
Meosshj  of  the  insured  having  a  vested  interest  in  the  property. 
80  Lord  Kenyan  in  Montgomery  v.  Eggingion  stated  the  wholo    ^oa^* 
fvestmi  to  be»  **  whether  it  was  a  colourable  insurance  and  a       -^  bhm^ 
gemmg  policy,  or  whether  it  was  a  bona  fide  transaction  V*    I» 
Boekm  V.  Betl,  8  Term  Kept  154.  which  was  an  insurance  ntde 
by  Ide  cajftom  of  ships  seized  as  prize,  Mr.  Justice  Grose  says, 
^  It  seems  to  me  that  the  whole  difficulty  has  arisen  from  con- 
fiMmding  an  absoivte  indefeasible  interest  with  an  insurable  in* 
terast.    It  is  not  pretended  that  the  assured  had  the  absolute 
pfopefty  in  ike  sobjeet  of  insurance ;  neither  need  they  have 
sodi  property  to  msJ^e  the  policy  legal ;  it  is  sufficient  if  they 
had  ao  insurable  interest.''    And  according  to  what  was  said  hf 
LMnd  Man^ieU  int  the  case  of  Le  Cms  v.  Hughes^**  they  certainly 
had  nm  insurable  interest."    Mr.  Justice  Lawrence  m  the  same 
saaefl^fs,  it  may  be  asked  in  the  language  of  Lord  Mansfield  in 
Im  Crms  ▼•  Hughes,'**  had  not  the  insured  such  an  interest  ki 
tkeaUp  oosnng  home  as  to  entilSe  them  to  an  indemnity!''   Mr. 
liMliee  Butter  in  the  case  of  Wolffs.  Hornta^tie^  ante,  vol.  1; 
JL  8B3.  fadd  it  down  as  dear  that  a  creditor  who  is  to  hare  a 
Ken  upon  a  cargo  when  it  arrives  may  insure :  and  Mr.  Jnstiee 
Rtmih  hk  the  same  case  held;  that  a  contingent  and  reasonable 
QEpeetiation  of  interest  was  sufficient  to  entitle  a  party  to  insure. 
Again  hk  Curling  ^.Long,  ante,  vol.  1.  p.  636.  IxmlChief  J. 
jKjffwraiA,  '^if  goods  be  so  situated  as  to  create  a  weH  grounded 
•Spaptatkm  of  ftelght   beings  raised,    it  is  decided  that  the 
mgilt  is  insurable.'*    And  hi  Page  v.  Fry,  ante,  vol.  2.  p.  248. 
Vr.  Jirttiee  Chaiatbre,  said  **  the  spirit  of  the  19  Geo.  2.  only 
Mjuirea,  that  Ae  policy  shcdl  not  be  a  gaming  policy ;  and  he 
IheMfofe  iiafat  that  an  interest  in  an  hundredth  part  of  the  cfirgp 
was  snfBcieut.     It  has  been  contended  that  because  an  addltloii 
to  the  pitiUbition  enacted  by  the  19  Geo.  2.  against  policies  Iq 
a  psrtieuliff  fbrm,  the  clause  goes  on  to  say,  ^  or  without  bene- 
fit of  salvage/'  that  therefore  no  interest  can  be  held  insurablQ 
xHhere  in  the  event  of  a  loss  there  will  be  no  benefit  of  salvage 
te  the  underwriter :  but  the  true  meaning  of  those  words  is^ 
that  wlterever  the  subject  matter  of  insurance  affords  to  the  mn- 
derwriter  the  benefit  of  salvage,  that  benefit  shall  not  be  ei^- 
<?hi4ed  by  tiie  contract  of  the  parties.  It  is  supposed  that  nothing 
€:an  be  the  subject  matter  of  insurance  which  cannot  be  aban- 
doned; 
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doticd ;  but  where  the  interest  arises  upon  a  lien  or  upon  mo^ey 

lent  on  bottomry  or  respofrdentiOt  the  insured  has  nothing^  to 

abandon,  and  yet  there  can  be  no  doubt  that  these  are  good  iii« 

stoable  interests.   Nor  could  the  insured  in  the  case  of  Thomp^ 

$ohy*  'factor  have  abandoned  any  thing,  the  assured  having  hiid 

nothing  but  a  right  of  action  against  tiie  consignees  in  ease  the 

ship  arrived  at  the  place  for  which  she  was  chartered.    la  Erne- 

ffgon,l  vol.  p.  232.  it  is  said  to  be  lawful  in  Italy  to  msure  pro^ 

IHs,  bnt  that  the  ordinances  of  Louis  the  fourteenth  prohibit 

owners  and  masters  from  insuring  freight,  merchants  from  kn 

irtfring  expected  profits,  and  seamen  from  insuring  wages ;  ^hick 

irhews  that  without  that  express  prohibition  profits  w^old  have 

been  insurable,  and  indeed  that  such  an  insurance  stood  on  the 

iHrne  footing  with  an  insurance  on  the  two  subjects  to  which  the 

ordinance  refers  at  the  same  time.    Another  argument  may  be 

drawn  flrom  the  practice  of  insurance  upon  lives,  which  is  einnr 

Anihly  resorted  to  by  creditors,  in  order  to  secure  themselves 

djfainst  the  death  of  their  debtors,  ''  by  which  their  seenrity 

wvold  in  some  degree  be  lessened."  InPostUthtpaiit^s  Dietioiiary» 

▼oL  1.  p.  150.  it  is  stated  as  one  of  the  objects  of  the  first  I^ 

Insiirance  Company,    that  persons  wanting  to  borrow  meiley 

Mght  by  insuring  the  lives  be  able  to  give  a  security  for  the 

Qkotiey  borrowed.  The  14  Geo.  3.  c.  48.  prohibits  any  penoD  from 

insuring  the  Ufe  of  another  in  which  he  has  no  interest ;  but  miany 

Oases  have  occmted  since  that  statute  where  creditors  have  u»> 

Mued'tfae  lives  of  their  debtors ;  and  in  Anderson  v.  Edie  it  was 

^pressly  decided  that  they  might  do  so.  Lord  Kenyan  sayiDg. 

'^'that  a  creditor  had  certainly  an  interest  in  the  life  of  his  debt* 

or,  the  moans  by 'which  he  was  to  be  satisfied  might  materiidly 

4epend  npon  it,  and  at  all  events  the  death  must  in  all  casea  in 

some  degree  lessen  the  security."    The  case  of  Dwyer  r^  Editf 

Pkirkk  432.  was  also  an  insurance  by  a  creditor ;  as  was  Siack^ 

p^Vi  Simon,  Park.  437.  and  WiUis  v.  Poole,  Park.  489.  In  the 

fiihner  of  which  two  cases  Lord  Mansfield  says,  '*  as  to  the  inte* 

rest  this- f>olicy  may  be  considered  as  a  collateral  security  for  a 

d^t  duO  to  tho  Plaintiff;"  and  in  the  latter  a  question  Was  in* 

It^od  to  have  been  made  as  to  the  Plaintiff's  interest,  but  was 

d%aBed  of  by  the  Plaintiff's  having  proved  a  judgment  debt. 

"-'^Th^  eoursO  of  argument  pursued  by  those  learned  Judges 

nirlio'thOi^bt  the  judgment  of  the  Court  of  King*s  Bench  otfghl 

t^be^iArMod';  was  as  follows  :    '  -   -^    * 

t»:»iiv*.  Upon 
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^Si^pttW  fgi*?^  %  ^^  «oble  Jjovd : <at  ^iii  Prui^; ,  the  .firsit (in      - 
tj^^jlilfil  «^jif  .aii4  vmsda  insured  were  not  such  sbips  fm4.?efi^      McmuM 


airiK(|p{i^th<^ha4: arrived,  the  OommissioQers  wQiildluivebcifii     C^a^imnTA 

fHllfipil^^f^  tal^^  into  their  posseasion. and  under  their  care..a94    '*1» Sm*' 

jUHm^gffpwt  by  virtue  of  their  conunisaion  and  the  aqt  of  Parlia* 

mi0f ; :  the  fSMond  objection  is,  that  at  the  time  of  the  sailing;  of 

tibif^,a^;4bips  and  flrpm  thence  until  and  at  tfie  timeof  the jKeveral 

l^lfl^j^^TCommissioaers  were  not  interested  in  the  saidshipi 

anifoodaor  either  of  them,  to  any  amount  or  in  any  maiui^ 

jf^ltftfOGver*    In  order  to  understand  Jthese  questions  it  wiU  .^ 

tl^rfijiriiy  Becfassary  to  advert  to  the  circnmstanoes  which  led.  Ip 

4f|  fq^pointment  of  these  CommissionerB  and  the  nature  of  th# 

flf»yP»t^^^dMd>  was  put  under  their  care. .  The  st^  of  Holland 

i^fil^ffiiah  as  to  render  it  necessary  for  His  Majesty  toopenthe 

norty  ^€f  tfiis  kingdom  for  the  reception  of  those  persons  with 

jtl^4^i:..f^N;gierty  who  mi^t  find  it  necessary  to  take  refuge  fimni 

pli^i^p^lianities  under  which  that  country  laboured,  and  it  beiag 

f^  4|^  i«ame  time  doubtful  whether  we  should  be  under  tlpeBi^ 

9f|9p^7<^  ciMnmencing  hoatijities  with;  our  former  allies^  ordeif 

fn^D^iti^ued.  in  Januarjf  1795  to  receive  all  such  prqperfy  nf 

llllf^>ld^  boi Voluntarily  submitted  to  our  protection^  tobe  tak^ 

Hf^^  ^ aind  detained  pvovistonally.    On  the* 9th  of  Ftbrm/yiX 

^llll^4iuj(iid  necessary  to  proceed  a  stei>  furth^^  and  <KEderf  •  ivsem 

a^M^liipgly  issued  to  the  offioers  and  ccmmanders  of  ships  ^i 

4lll;a^n|;o^,^ir  f  possesion  by  force  aU  Dutch  pbipsboud^lOtOfr 

j^|^.^»  porty  of  Holland i  for  the  purpose  of  being  broi^[fal 

i|^{^b&9 '^country  and  detained  provisionally.    .From  thsft  mo* 

fSipiUtribefXune  His  Majesty  to  do  every  thing  for  the  ownei«» 

i^ilobriif  jkye  had  not  taken  their  property  into  hiscustody,<  tb^ 

|^fi|l|t  have  d0ne  for  themfttves  ;  to  •  take  care  that  these  ships 

lyDifLgOod^  might  be  forthcoming  for  the  benefit  of  their  ownnii% 

in  /ca^e  il^idiould  be  deemed  expedient  to  restore  thenn  or  forUs 

OWii^^ilgeots  or  himself  in  case  hostilities  between  tbii  countrj 

and /l0!/A«li(/  should  ensue.  For  this  purpose  the  act  of  35  GfO«^9» 

CKJBQ^wa^pAs^i  authorising  His  Majesty  to  grant  that  oobd|^ 

mttAm  If Uch  afterwards  issued  on  the  13th  of  Jum.    Atthif 

ti|p#Jt.was  manifest  that  ships  and  goods  might  be  taken,  the 

oinpnt^  which  could  not  be  known,  and  the  object  of  the  act 

seems  to  hate  been  to  substitute  the  Commissioners  under  the  dU.- 

rection  of  the  Sang  and  Council  as  consignees  of  such  unknown 

i"»'j''  owners 
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B  for  the  parpow  of  aoourm^  tbese  ehi^  tad  «ft^o«a.  In 
tkid  attls  of  tilings  if  atiyihipsliBd  bMn  bnnig[llt  ia  tl»  Cotasit^ 
■ioBeti  wonld  htne  b«oo  eotiti^  to  tak*  pooau^oM  of  ^teat  maitt 
m,  and  that  right  «Mitibiied«i]tiltbotidM«fa* 
lercnd  loMM,  the  oonkmisnon  Berer  kevilif  Wen  i«v«t«iU  fcatwa 
^kb«nttmtJ  stvdi&nd;  kapt  in  forae  f«f  the  pdrfioM  of  «MUi^ 
the  CdBMiiHioiMn  to  h«Te  ths  posMsmoa,  can,  wkd  num^cMMt 
AfOesUfMaMtstrgtwa.  It  is  nid  hoiMTOr  tbU  tfaa  dltddiatMll 
•f  iMMtUities  put  ah  end  to  the  connMsawa ;  but  that  it  not  a»i 
theetgect  of  tbe  aommiwion  was  to  cwahk  tte  OokHinisiCaaart  ta 
take  into  thei«  costody  aH  Audi  DuttA  ahipa  bi  dtoaU  wnkf  b 
timt  kiagdtMD  to  vAoiaaocTer  ihe:^  aaf(bt  idtnnMy  faelalig.  11» 
lUttlAmlaon  of  hOBtilitiea  nii^t  indaed  hnv«  kMtde  tholi  tiuatwl 
farUaM^Iy,  and  he  night  if  be  bad  tfaot^  AtlMr*  i^ 
veked  the  Codmuuioa,  but  tmt  'liaving  doao  eo  th^  raauHni 
hte  traatoaa ;  aod  ^it  ofajeBt  of  ttiear  tniat  hetaittCr  lliifi^la, 
vheteas  before  it  wis  mixAmtifh  Bat  tt  li  cMAaodei  diaft  hjr  fe 
aafaaatjtaelit  ordor,  the  oommiawaB  tti*  rtroked  hy  Hit  Vltfittpi 
Sana  of  tile  ihips  haviliff  bean  taken  M  IrtAmd  fhm  ■iiinilirj 
k  «Ba  timui^t  expeditot  tiUt  aa  adJddieEitiata  of  priM  ihaaUh* 
•htailHd,  and  far  thia  parposa  Hll  Majeatj'  cooktltatad  thaw 
pactebi  hia  ComtnMmmen  to  chpia  ia  the  CwM  <»f  AdtahaM/. 
But  did  this  ftanihilatftth*  first  co^aiHion  I  If«tMfarft«Bi* 
tiait  the  «rdet  of  tiie  lAtil  ^  Ociober  exprasaly  reswrc*  '*  tt  Ihv 
aad  GoiBininibnen  &e  oare,  sale,  and  maHtgwtaeat  ttafedf 
<lkeBbip«  «tid  oalrgoM)  as  trell  bnftre  ei  iAer  fiaa}  amadkrtthi^ 
araordiilg  to  the  provisioin  of  the  Mid  not  i"  thereby  mtMf^mmf 
and  cOnfa-nung  the  tttid  cttBmisfton  ai  a  aobnatia^  aiirtwiity. 
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^^A^  of  tke  arrival  o(  the  skip  before  his  death,  of  the  dykif 
man  aurvivia^  the  party  iufiuriiig.  and  of  bLs  making  a  wilL 
Aojr  cif  which  contingencies  taking  place  would  ptevetit  any 
uMarast  accruing  to  the  next  of  kin*  It  Would  be  in^ssible  for 
a.eoyKt  to  weigh  the  degree  of  probability  or  reasonaMe  expecta* 
tion  which  would  constitute  an  insurable  intei^t^  A  rule  hat 
been  Jaid  dowB  by  the  Coun^l  for  the  Dutch  Commitnonars  to 
wkioli  no  exoeptioB  haa  ydt  been  sugge^tedi  I7ti.  that  wbara 
aolkiiig  iatervenes  between  the  Subject  insdted  and  the  jpOsaea- 
akua  of  it^  but  the  perila  injured  againat,  the  {>eraon  so  ait^aled 
wsmf  inaure  the  arrital  of  saoh  subject  of  insurance,  fbr  he  has 
an  iitteredt  to  avert  the  perils  insured  against.  On  the  other 
hand  it  WaJ  contended  for  the  underwriters  thai  nothing  ootid 
be  insured  which  was  not  capable  of  abandonmML  But  aban« 
dnftaar^at  affords  no  criterion  of  tui  insurable  interest^  for  ndther 
in  bottemry  or  respondentia  can  there  be  any  abandonaietit^  noi^ 
aonld  there .  have  been  any  abandonment  of  th^  freight  in 
TImmfMH  T»  Taylor^  It  is  not  so  clear  however  that  the  intcrasl 
iaaiured  in  this  case  might  not  have  been  abandoned^  for  if  the 
CSoDimiasloners  tore  to  be  oonsidered  as  trustees  they  might  havo 
abandoned  with  the  consent  or  for  the  benefit  of  the  catuy  fntf 
Ui$U$^  whoever  they  may  be»  in  the  same  manner  as  other 
tti^Mteea.  Let  \jA  consider  the  nature  of  the  interest  which  the 
Conlttissioners  took  under  the  commission  and  enti  of  Parlia* 
menti  It  has  been  con^nded  from  the  words  of  the  act  of 
PaiUament  that  the  Commissioners  could  have  no  connecfiott 
whatever  with  the  ships  and  cargoes  until  after  thi^ir  arrival  in 
a  BrilM  port ;  but  the  words  of  the  act  do  not  necessarily 
refuhre  that  construction.  The  act  appoints  them  Gommis^ 
SMoners  for  the  management  of  all  Dutch  ships  "  which  have 
been  or  may  be  hereafter  detained  in  or  brought  into  the  ports  of 
this  kingdom;**  that  is»  reddendo  singula  singulis,  which  may  be 
detained  in  or  may  be  brought  into  the  ports  of  tliis  kingdom. 
Now  the  words  "  may  be  brought  in/'  do  not  so  necessarily 
exclode  the  idea  of  a  vested  interest  in  the  Commissioners  undl 
biought  in,  as  if  the  Legislature  had  used  the  words  ''  shall 
have  been  brought  in/'  Independent  however  of  these  ob* 
eervationSy  it  is  not  necessary  tbat  an  insurer  should  have  a 
beneficial  interest  in  the  property  insured :  it  is  sufficient  if 
he  be  cloathed  with  tlie  character  of  a  trustee,  an  agent  or  a 
eonsigiiee>  and  if  these  Commissioners  can  be  considered  in 
either  of  these  capacities^  tbey  have  an  insurable  ittterest%  Ac- 
cording to  the  terms  of  the  statute  it  seems  as  if  they  may 

•  be 


180& 


iMcmnSi 


MidOllM»4 


»  '  ;q  CASES  IN, HILARY  TE»#Ii  n.:    -:j 

Mot.       b«  oon;id«wd  in  •ithet  of  thej|B-  (apacitiesi^i^TTjiw  iji^j^ 
■"■'  owwderei;  M- tnutees  fortheCrowij,  or  fqr .tW PffittV<<9^ 

**^'*  *Ml;be  uitiniately,  e?ti)J|^,jtq  J!}?,  .proj^jr  \Ms^'«i^.)mi»» 
CMvmft  fpi;  tii^.'pifipoae  of  disposing  of  the  proper^,  od  il^j^fifiii)^ 
h  iJjT'  i*^'.^^hwt,  or  aa  statutable  coDsigneea.  It  is  aQt.,i>^fjffiftfyt 
%it;.t^  porticolar  cettiiy  qitt  >rut/j  sfaovld  beaKertnioe^At 
t^  :ii)opii«nt  of  .tite  uunrance.  Considering  the  t;^i.ii^r(|;,<^ 
ti^eji^  ap^  the  objecta  which  it  had  in  viair,,  ;tV7W'V<>t' 
poiHiiblQ  ippF^sp^iflpaliy  toppint  ont  thOTCfrtiiy,5i^f^i?i|]ii(^^ 
bv  ^n^'.done.;  bnt  gmntiiiff  the  Conunissionera  t^  ^  P^>;^ 
tr^tfes  for  pennas  untno«:n,  and  .for  objects  nptt  )prcf)isfd]|i 
aaperlained'  at  the  time  when  the  insurance  viw  e|0^s;ted,.i7^. 
if  the;  wer»  troitees  to.anj  pnrpoae,  they  Bc^nire^  fi;^a,2faAt, 
e^iaraicter  suJEBciei^  interest  in  the  trust  prope^tjjr  t|>,ifrqureA; 
^nistees  under  the  Court  of  Chancery,  tn|ste^,fo^  Xiofff^^, 
tfuteps  for  infoats, '  trustees  for  all  who  cannot  act;  fior^.t^bett)?.; 
•^^  certaiply  may  ii^are.  And  do  not  these  C<>P>n^|iqu}B^j 
fi}l  ft  ohanvter.  ansjogous  to  theirs,  iwhen  the  pra^i^y  is  y«(i^fip4,, 
in  it^CB)  f^  puposes,  which  however  events  may.  tq^  ,oift, , 
eaniptlnit  be  ben,e^cial  to  some  pemn*  or  other,  -v1i,d,.^  f)i^,, 
time  are  obvioudy  inca^ble  of  acting  for  tbemaelves ;  i^  it  . 
uijl^t  not  peihaps  .be  too  much  tq.qayi  that  repret^^tW  ffia, 
clfwwter  and  invested  with  the  aathority  and  intenist  pfln^^ 
eqn^gO^s,  ^agen^, '  or  trustees,  they  were  not. oidy,^t  If f>^fty, 
bnt^are  called  upon  to  insure  the.  property.  , It  Cjetcifif^^ 
tb^  bounden .  duty  so  to  do.  What  was  the  main  purpose. 
■4f)  object  of  the  act  X  It  was  to  anthorise  and  empower  certajji;^ 
persons  to  m.iiiiiKe,  sell,  and  dispose  of  the  property  "  to  llig  i^ 
beat  advantage  y    lodging  the  whole  care,    superintend 
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of  {Mhotectiiig^  and  securing  the'  property  itself  I    Clearly  ihfi 
(kowm  had  an  insurable  interest  from  the  moment  these  ships 
#ere  seised,  »id  if  so  the  Dutch  Commissioners  standing'in  the 
sitiiation  of  trostees  of  the  Crown  must  have  been  ihyestod  wMf 
die  same  interest.     When  the  property  was  taken  out  of  tbif 
possession  of  the  Dutch  owners,  it  was  scarcely  po^ible  for  th^rir 
to  efiect  an  insurance,  or  indeed  to  ascertain  whether  ft  migfHf 
be  worth  while  to  attempt  to  insure  property  which  His  Briton- 
ffje  if ajesty  had  taken  into  his  own  custody  under  circumstancesji 
wUeh  rendered  their  interest  extremely  precarious.    To  provd 
that  the  Commissioners  had  no  interest  in  the  subject  of  irt-' 
snrance  at  the  time  of  the  loss,  it  was  said  that  they  could  ex^r-\ 
cise  no  act  of  ownership  over  the  ships  or  g;oods  while  at  s^  \' 
that  they  coidd  bring  no  action  to  recover  them  if  detained,  'of 
to  tihdieate  any  injury  done  to  them ;  that  the  perils  of  the  iea* 
intiertened  before  the  commencement  of  their  interest,  and  tliat 
Aeyhieid  Ao  right  to  grasp  the  property  before  its  arrival.    ITet 
iir  tldi  respect  they  resembled  many  other  persons  whose  interest- 
is  contingent.    TKe  owner  of  a  ship  acquires  no  right  to  freigfht  ' 
mtil  the  arrival  of  the  ship ;  for  though  the  interest  commences  ' 
as  soon  as  the  goods  are  put  on  board,  yet  by  the  express  words'* 
at  the  diarterparty  the  freight  is  contingent  until  the  arrival.  * 
Si^ipose  a  special  consignment  to  be  made  to  A  iu  case  he  should  ' 
be  living  or  resident  at  London  upon  the  arrival  of  the  ship,  hd'^ 
codld  bring'  no  action  in  respect  of  the  ship  or  goods  until  their\^ 
anivaiy  and  yet  it  can  scarcely  be  doubted  that  he  might  insure.  * 
Si^^Nise  a  man  having  property  both  in  India  and  in  Etigfarld  td'" 
die,  and  make  J  his  executor  for  the  management  of  his  property  • 
ia  India,  and  B  for  the  management  of  that  in  England  \  if  5" 
leeeive  intelligence  that  property  of  the  testator  is  upon  the  sea 
on  its  way  to  England^  will  it  be  contended  that  he  might  not  ^' 
iiinre?     He  might  be  a  trustee  for  unknown  persons,  for  con-  '  ' 
iingeiit  interests,  perhaps  for  infants ;  it  is  not  necessary  that  if  "^ 
diOQid  be  known  for  whom  he  was  a  trustee,  but  nobody  can'  ^ 
kentote  to  say  that  ex  necessitate  he  may  insure  for  the  benefit  of  '  ^ 
allttose  who  might  be  entitled  to  claim  under  the  trust.  Suppose   ' 
a  ibie^hant  upon  his  marriage  to  covenant  with  trustees  in  his^  '' 
m&Muige  settlement  that  certain  ships  then  upon  the  sea  should'   ' 
vlM'Uiey  came  to  \Enghnd  be  vested  in  them  fbt  the  purposes'   ' 
of  Uie  s^ement,  are  we  to  be  told  that  the  trustees  migiit  hot  ' 
insJilSy  ^because  the  settler  did  not  in  terms  convey  and  aiisi^' "" 
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180&.  over  the  sliips  tmmedialely  ?  A  Court  of  Equity  would  confrider 
^-~—  the  interests  in  the  tmgtees  exactly  the  same  as  if  the  ^tps  bad 
"""*  been  immediately  cooTeyed.  It  is  objected  however  that  the 
Cft*vr«BD  Dutch  CommissioDflrs  did  not  resemble  constgneei,  becaiueUiey 
'tn^natT'  '^^''^  directed  to  §ell  and  dispose  of  the  property  entnutod,  to 
Ihem  according  to  the  directions  which  tfaej  shoald  receive  f^iaa 
Government.  Bnt  many  consignees  receive  goods  wi&  orden 
to  attend  the  directions  of  the  consignor  as  to  their  disposed,  bbI 
yet  they  are  not  the  less  able  to  insure.  So  every  trustee  n 
sabject  to  the  directiomt  either  of  the  cettuy  qaetnat,  or  of  &e 
Court  of  Chancery.  The  Dutch  CommissioDers  would  not  have 
been  at  liberty  to  disobey  the  directions  of  Government  frmn 
whom  their  Commission  was  derived,  but  in  defaalt  of  direc- 
tions they  like  other  consignees  and  trustees  had  the  sole  Uft- 
imgement  in  themselves,  and  might  act  upon  their  ovii  jiidg^ 
ment.  Considering  the  circumstances  which  gave  rite  to  the 
act  of  Parliament  under  which  the  Commission  issued,  it  bogkt 
to  receive  a  large  and  liberal  construction  irom  the  Conrt. 
If  Lord  A/airsfife/al  was  correct  in  the  case  oi  LeCratv.Hughn'm 
stating  tliat  a  prize  agent  had  an  insurable  interest,  sordy  these 
Commissioners  who  stand  in  the  character  of  public,  paiiiamenU* 
ary,  and  national  agents  and  trustees  had  an  interest  which  A«y 
might  legally  insiu^.  The  opinion  of  Lord  Kenyan  in  Cravfiud 
•  V.  Hunter  adds  much  to  the  weight  of  Lord  Mantjutfn  great 
opinion  upon  this  point,  where  speaking  of  he  Cras  v.  Huglui 
he  says, "  with  one  part  of  that  case  I  fully  concur,  and  on  that 
no  doubt  can  he  entertained,  viz.  that  an  agent  to  a  prhie  lia> 
such  an  interest  in  the  ships  coming  home  that  he  may  insure. 
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liad  merely  speculated  upon  the  probability  of  future  seizure,        1809. 
the  policy  would  have  been  void,  as  an  insurance  upon  mere 
possibility.     But  in  the  present  case  there  was  an  actual  interest 
in  the  Commissioners  which  nothing  could  prevent  from  being     CRAUFuan 
reduced  into  possession  but  the  perils  of  the  voyage  against  which    "'l^  E^r^ ' 
the  underwriters,  with  full  knowledge  of  aU  the  circumstances, 
undertook  to  insure  them.     From  this  course  of  reasoning,  it 
follows  that  the  judgment  of  the  Court  of  Kings  Bench  ought 
tp  be  affirmed. 

The  learned  Judges  who  delivered  opinions  to  the  above 
^eet  were  Graham  B.,  Rooke  J.,  Thompson  B.,  Hotham  B., 
Jdoedimald  Ch.  B.  and  Lord  Alvanley  Ch.  J.  the  latter  of  whom 
added,  that  he  was  authorised  to  say  that  Mr.  Justice  Heathy 
wbo  waa  prevented  from  attending  by  indisposition,  concurred 
in  opinion  with  the  majority  of  the  Judges. 

Chambrb  J.  was  of  a  contrary  opinion.     The  questions  that 
arise  in  this  cause  are  introduced  by  a  bill  of  exceptions  ten- 
dored  to  and  allowed  by  the  Noble  Lord,  before  whom  the 
JMitioii  was  tried  at  Guildhall,    The  substance  of  the  record  has 
already  be^i  stated,  and  I  shall  not  repeat  the  statement  at 
*  large.     The  action  appears  to  be  brought  by  the  Plaintifls  upoYi 
a  policy  of  insurance  effected    by  them   in  their  character  of 
Coaunissioners  for  the  care  and  management  of  such  Dutch 
sUpa  and  cargoes  as  should  be  detained  in  or  brought  into  the 
porta  of  this  kingdom.     The  Defendant  is  an  underwriter  on 
thai  policy,  and  the  Plaintiffs  have  declared  against  him  in  seve- 
ral counts ;  but  a  verdict  having  been  given  for  the  Defendant 
upon  alt*  those  counts  but  the  first:  the  questions  now  to  be 
decided  arise  upon  that  count  only,    and    upon  the  evidence 
slated  in  the  bill  of  exceptions   as  applicable   to    that  count. 
Ilie  subject  of  the  insurance  is  certain  Dutch  ships  and  cargoes 
boQiid  for  the  United  Provinces,  but  which  1)y  His  Majesty's 
orders    had.  been   taken    at    sea,  and    carried    into    St.  He- 
kttUf  to  be  brought  from  thence  into  the  ports  of  this  king- 
d6m,   which    was    the   voyage    insured,     and    in   which    the 
loss   happened :  and  the  material  averments  are,  that  if  they 
had  arrived  the  Plaintiffs    upon  their  arrival  Would  by  their 
Commission    have  been  authorised  to  take  them  under  their 
care  and  disposition  according  to  the  effect  of  the  Commission  ; 
that  they  were  intended  to   be  brought  to  London  for  those 
purposes  ;  that  the  Plaintiffs  as  Commissioners  were  interested 
in  the  ships  and  cargoes   to    the  full  amount ;    and  that  the 
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l^pp.  iiuufance  was  made  for  their  use,  benefit,  and  account  (u  Coni- 
'-7  '■-  jniraionera.  The  PlaintiSs'  Commission,  dated  tb^  l^th  JfUft 
.."'"^  1795,  is  set  fprth  in  the  evidence  given  by  the  PL^^tiffii,  ,Bfv 
Cu#*tra»  itconfonns  to  thedirectiops  of  the  35  Geo.  3.  c..80i  under  ^ 
l^'^^.'  'antfaority  of  which  act  it  was  granted,  and  gives  all  the  powers 
"'  '-^''^  authorised  by  that  act  to  be  given  to  such  Commissioners.  Ettt 
Majesty'*  instructions  of  the  9th  February  1795  to.  the  Coflj^ 
manders  of  bis  ships  of  war  (which  are  also  stated)  are, to  hnag 
inta  the  ports  of  this  kingdom  all  Dutch  vessels  boui^  to  or  ffv 
any  port  la  Holland;  that  tbey  and  their  cargoes  being  Dutt^ 
property,  may  be  detained  provisionally.  There  is  aim  eyidei)c« 
ot  the  taking  of  the  ships  in  question  under  those  instmctioni, 
and  of  th^  formal  parts  of  the  declaration  req>ectipg  the  p<^M>}> 
the  voyage,  and  the  loss.  The  rest  of  the  evidence  %  qeed  Q^ 
r^>eat.  Whether  nuder  these  circumstances  the  PluQtiiBa  f^^ 
entitled  to  recover  upon  that  count  of  the  declaration,  on  vUf^ 
«Ione  thf:y  have  taken  their  verdict,  is  the  matter  to  \ia  decidedl. 
I  feel  iPyself  in  soniewbat  an  unpleasant  situation^  having  rouop 
^o  peljeve  that  the  opinion  I  entertain  upon  this  case  m^y  iMt 
&i)ye  any  support  from  the  opinions  of  those  to  whose  tuperiot 
judgment  t  have  long  and  justly  been  accustomed  to  d^ei(a){  bat 
so  ftr  as  respects  the  parties  in  dispute  I  certainly  shall  no^rf^m^ 
Uiat,my  opinipn  j?  oyerruled)  as  I  do  not  see  upon  what  nononc- 
f^ble. principle  tbe  perfonnance  of  their  contract  is  restate^  \fj  1^ 
Defendants  who  have  not  been  d^eived,  but  have  made. tbor 
contract  with  full  knowledge  of  all  the  circumstances  of  tlie  caae^ 
though  at  ihe  same  time  I  think  myself  bound  to  declare  what  I 
apprehend(howevererroiie<msly)  tolje  thelegul  result  oftheevi-. 
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necessity,  of  proving  ad  iritieresi,  and  that  tliey  have  failed  id 
doiogit.'  ^e  are  miich  indebted  to  ttie  great  industry'^)6ipl 
ability  of  tl»e  bar  in  bringing  before  us  all  the  cases  from 
Whence  any  principle  applicable  to  the  qnestion  can  be  drawn, 
and  in  assisting  us  with  every  remark  that  can  be  useful  to  i(s  iii 
applying  those  cases.  Indeed  we  are  threatened  on  both  nd^s 
wit^  overturning  ii  systein,  and  creating  infinite  conittsioniit'tbe 
mercantile  world  whicliever  way  we  determine.  I  do  not  see 
the  case  i^xartty  in  that  point  of  view;  on  the  contrary  ItbiiiK 
(bis  case  stands  so  piirticularly  on  its  own  basis,  that  if  we  decide 
artist  the  righ{  of  iiclton,  we  disturb  no  case  that  has  ever  been 
decided  and  sanctioned  by  the  profession,  or  acted  upon  Ky 
mercbarits,  tlioiigb  I  fiiitcy  at  least  that  by  a  contrary  decisioaj 
we  sbal!  liave  the  fjuestion  of  interest  in  such  a  state  that  nii- 
thing  less  than  nn  act  of  FafliameDt,  and  one  that  canOol^  i>0 
frittered  away  by  constfncliort,  will'be  sufficient  to  fix  the  I^al 
oieauing  pt  an  interest  in  caSes  of  insurance.  Having  forme^ 
ItiiB  opinion  on'  the  parttciikr'  circumstances  of  the  pariiofU^ 
case,  I  shall  tr.ivel  verr  little  out  of  it,  and  shall  have  but  verj^ 
ntUe  occasion  to  talic  notice  of  the  multitude  of  cases  that  h^V^ 
been  cited.  The  first  point  to  be  considered  is,  whether  ujrtit 
Hie"poticy  and  declaration  the  PlaintifT  (if  he  can  rOcovAr)  fian 
do  .■lo  otherwise  than  asitiwn  a  contract  of  ind^Uinity«  I  think 
(he  Defendant's  connael  by  the  authorities  they  have  cited  hav^ 
proved  the.se  propositions  ;  that  by  the  Uw  of  merchants,  and 
particularly  by  (lie  law  of  Eiigtatid  as  it  stood  at  the  time  of 
passing  theact  19Geo.  3.  a  wager  polioy,  in  which  the  pafti^ 
by  express  terms,  snub  as  the  words  "  interest  or  no  interest,* 
or  "* without  proof  of  interest,"  disclaimed  the  intention  of  mflki 
ingacoritract  of  indemnity,  was  then  (contrary  to  older  deteN 
minations)  deemed  a  valid  contract  of  insurance,  hut  that'  k 
policy  containing  no  siicb  clause,  disclaiming  or  dispensing  wiA 
the  proof  of  interest,  w»s  to  be  considered  as  a  contract  of  in' 
de'mnity  only,  upon  wliich  the  ussured  could  never  recover  with^ 
out  proof  of  an  interest.  Afoitlori  such  proof  of  interest  was  ilei' 
cessary.whenby  thcox|H'ess  (erms  ofthe  policy  the  parties,  aa  ixi 
the  present  case,  declared  the  insurance  to  be  upon  interest,  an^ 
that  the  object  of  tlie  aiisured  was  to  be  indemnified  only.  It 
was  no  answer  to  say  thupolicy  states  what  the  supposed  interest 
was,  aiid  the  ini^urors  were  not  deceived  ;  the  legal  consequence' 
fas  andstill  is,  tbi(t  the  contract  is  void ;  there  being  no  interest 

. .  there 
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1802.  there  can  be  no  ]oss,  and  consequently  no  iDdemBity  required. 
' —  '  "■  This  appears  by  tlie  r,asc  of  Martin  v,  SitvxU,  1  Sho.  156.  and 
°^"*  may  be  collected  from  othw  cases  cited  in  the  argantent-  It 
CMiuitkn  seems  that  the  statute  of  19  Geo.  3.  strongly  confirms  the 
' »  EhmT  doctrine,  that  an  express  exclusion  of  interest  was  necessary, 
because  the  recital  does  not  speak  of  wager  or  gaming  policie* 
generally,  but  only  refers  to  the  particular  language  of  the  policy 
by  which  interest  was  excluded,  and  in  the  enacting  part  that 
is  the  first  thing  prohibited.  Indeed  in  the  case  before  the 
Court  it  has  been  admitted,  and  I  think,  properly  so  througboat 
the  ai^ument,  that  the  PlaintifTs  were  bound  to  prove  an  in- 
surable interest ,'  and  supposing  that  to  be  so  it  remains  (q  be  cob- 
sidercd  whether  they  have  proved  it.  Much  the  greater  part  of 
the  authorities  that  have  been  cited  have  been  applied  to  Hiis  Ist- 
ter  question;  and  though  they  have  been  observed  upon  witli  great 
ingenuity,  I  cannot  discover  that  they  have  been  at  all  asstmiliited 
to  the  case  before  the  Court,  or  that  they  afford  any  other  U'- 
gument  than  this ;  thnt  inasmuch  as  Courte  of  Law  have  goae 
ooBsiderable  lengths  in  some  oases  to  protect  insurances  when 
the  interests  insured  have  been  contingent,  or  in  some  degree 
uncertain  and  indirect,  they  are  (o  go  all  lengths  and  consider 
every  thing  an  interest  which  the  parties  chuse  to  call  so.  I  aa 
not  disposed  to  question  the  anthorities  in  genend  (  on  the 
contrary  there  appears  to  me  to  have  been  great  propriety  ia 
establishing  the  contract  of  insurance  wherever  the  interest  de- 
cbired  npon  was  in  the  common  understanding  of  mankisd  a  real 
interest  in  or  arising  out  of  the  thing  insured  or  so  oonoeeted 
with  it  as  to  depend  on  the  safety  of  the  thing  insored  and  the 
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ttid  aorising  from  labour  and  capital  employed  for  the  purposes  of       18Q3» 
eoauaerce;  but  even  in  this  case  the  existence  of  a  subject  out  of  ' 

which  freight  may  arise  or  be  earned  iS  necessary,  as  is  settled  by       I-ucih^ 
the  case  of  Tonge  and  IVatts  lately  cited  and  approved  of  by  Lord     CbavVubd 
Kenyon  in  the  case  of  Thompson  x.  Taylor. '  The  insurance  of    ""nBjJj*  • 
profits  ascertained  by  positive  contract  may  be  equally  just  and 
reasonable^  and  is  hardly  to  be  distinguished  in  principle  from  the 
case  of  freight.  This  was  the  case  of  Grant  v.  Parkinson^  one  of 
the  c^ues  mainly  relied  upon  by  the  Plaintiffs,  though  I  confess  I 
do  Bot  see  how  it  applies  to  the  present  question^  A  mere  specu- 
lation on  profit  is  not  insurable.  The  interest  of  a  captor  entitled 
by  prize  acts  or  proclamation  to  have  the  property  condemned 
to  him  has  an  inchoate  right.     It  would  be  strange  indeed  if  he 
contd  not  insure.     That   he  may  was  settled  in  the  case  of 
Bodkmv.  Bell,  8   Term  Hep.  154.      In  the  case  of  life  in- 
saiances  it  is  truly  observed  that  the  real  subject  of  insurance 
is  the  property  connected  with  and  depending  on  the  life :  the 
loss  of  the  life  being  only  the  peril  by  which  that  property  is  af- 
fected or  lost.   The  cases  of  trustees,  of  cesluy  que  trusts,  of  con- 
signees and  agents  call  for  but  little  observation.     No  doubt  s^ 
trmiiee  who  has  the  whole  legal  estate  may  insure.    The  cestuj/ 
que  trmi  has  the  beneficial  interest,  surely  he  may  insure.  Then 
M  to  tilt  agent  the  question  must  always  depend  upon  the  nature 
oJHhs  agency.    A  prize  agent  (though  there  is  no  decided  case 
mk  tbe  subject^  and  it  seems  uncertain  whether  Lord  Mansfiel4 
HieaBt  that  he  might  insure  the  prize  or  his  commission)  may 
pogjihly  be  entitled  to  make  an  insurance  as  being  authorised  to 
do  so  by  his  principal :  but  before  any  cases  on  this  subject  caq 
«|^j  it  must  be  shewn  that  there  was  a  subject  of  agency  existing. 
and  that  the  authority  was  not  more  extensive  than  that  which 
the  present  PiaintiiFs  had  under  their  commission.  I  shall  observe 
no  further  upon  the  cases,  but  proceed  to  an  examination  o[  the 
uuikotiij  which  the  Plaintiffs  really  had  and  the  state  of  the  sub- 
je^  c^  Ijiie  insurance.    For  this  purpose  recourse  must  be  had  to 
the  Stat.  35  G.  3.  c.  80.   on  which  their  commission  is  founded. 
The  fiiet  part  of  the  act  is  only  auxiliary  to  a  prior  stat.  passed 
ia  the  Sdme  year  and  the  orders  of  Council  therein  recited,  iand 
it  regards  o^y  the  property  secured  here  for  Dutch  friends  who 
eontiniied  to  be  considered  as  such  notwithstanding  the  hostile 
instractioos  issued  on  the  19th  February  preceding.  Then  in  the 
31st  section  the  act  proceeds  to  direct  measures  of  security  against 

those 
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JMl.  tfanesnboeefsof-ih&'lJiiited  Provincn  fivm -wKbral  boMtftjw 
'  ■  ■■  wtiTais^vehendfl^.'  Tt.fcas  iMcirencd  bi  the  procaedingB foAdnf 
*""''  the  iiHtruetioDs)  em)  dflM  iwitraf- tli^t  aauifMfsOflhf'l^KiteA 
etavram'^  PnfviMed'Bfid  6dier.  shipe  with  d>&fnM^  of.sxchmf^MitB'flgi 
''te.Sa^*  bodrfl^had^iMeii  m  miglitfbe  tberaifterdefained^iri  of  hrot^ 
nitb.&e'rport>iof  ithie  kingtkim,  abdtfa^sudi caries ^aid'cilEb 
l»Dd»ahd  fealelB'ini^tpeTiBh'and  bdfficattTtiguicd'ffiia'^nfi 
vvrioBiwaS'madeJvespectiag  &e  smhe/.  it.enscts'tltat  the.  Kii^ 
M)i"tbe  attriqe;  £'c. ' might  gtoattomtmmiaaa io'thxiti^  mad 
pd^Boaif  Butliorlsin^  them  to.take' such  ships  and  oargoef'into  then 
pOMefiEioB'taLd  nnder  their  care,  and  to  maaagei^'  stit^  nii  nthai  i 
wiM^dbfiDie  of  ithem  to  the  best  aivwaiage  «adonlfai^~ta'nGU 
itiMctiona'fa  they  diould  from  time  to  time  irec««e:tTMi»'- Hit 
MajeAy.i  witfatha advice  of  the  Privy  Caniioil;.  HieQ8t^Mss 
tkMi  ^M$  tk  AhdUiH-  authority  -with  reapeot  to  ^,'prMaed«  bC 
iucb'wivgoesaf  lihlps  BO  dettuaed^  tts  .being  of  aporlibafaleiiiHi 
tiiB9,>b'»ftbeeii  oid^d  tabe  B<^d  before '  the  cict,  cnpawnptajf 
tbUObnfarissibnen'itf  g:!ve  the  like  ditcctionii  icsppc^iB^JaliiA 
nf({c0ttU4^tf'tliesaIe»  had  been  made  uadeflthp  atttbaritji^af 
ffcgfe  K^miaiioa;-  'The  'fli^eftt  x>f  Hie  oonHaTssioii;!aB'^tbrtbB 
AaatsAiti  tttrinlt,'  cieariy- >ndi 'ptatniy  doaerifaW.  .-iK  iarrjwot 
p«rty>ilnt«il]l(^  witbifi ^he-ports  of  fltet-kingdom  ncft  toaBOeitt^ 
M/Abtkiffed^^ruklnd'efiraibiitgo^  The  «ple' fartsafrioC tfab 
MbbmlBrioniWfls,''Iitbink,  t6.|ii<«vent.titfl  propefrtf  1b that  ■Wtt 
6tnn'''^HilllHg'-.t>r  veMlwtng  idunage  in  '^uit  imbnn^-J'  Sfob 
beiHgtheinteiilHf  glVes  W  gsheral  diBpo8lng;)0«er«T^'to  4* 
Ctb&A«ttUil«'ilhIc')iB  to  tlxftr  mibiBtevial  officers  thatOonatisuaaen(f 
who  hiiv-e>io  power  of  sale  or  nbsohite  disposition  exoept  so  far  as 
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ippdhited  by  Government  for  a  political  purpose  with  poweresd 

Kiiiitcd -^niitheuni  were»  and  applied  to  limited  objects  witUn  the 

AeinqitMii  of-^hich  the  property  insured  never  came,  had  ail 

isfiKldite  (interest?    Whom  do  thej  r^resent  ?    Nottiie  pn6i> 

fSs^kasiihb  has  given  no  consent.     There  can  be  no  ikiiplied 

alttthoAtgr,  -  ^Tha  fidl  extent  of  it  must  appear  in  the  oonmiisiion 

ilnlfi  1^  irhrir  situation  has  been  compared  to  that  of  a  ieon*^ 

sigiM  :'*ai  it  strikes  me  no  two  situations  can  be  more  dissiraiy 

bnni  By  the:  delivery  of  the  bill  of  lading  the  property  is  veritM 

iB^dtoMingneet  though  it  is  a  defeasible  property:  he  has-thi| 

SMrftoulx  ayhid'  disposing  power  even  while  the  goods  are  at  sea^i 

heoui'tnipder  them  by  izidorsementsoas  to  bind  even  the  getto^ 

al  Irwaer!  for  a  valuable  consideration.     Have  the  CommissiMH 

ewsajfOftiiese  powers  or  anything  like  them,  or  any  powe^.M 

iSt  eliev  thfi^praperty  before  arrival  ?    It  is  said  that  thei>e  ivm 

■oihiil^ikBtween  the.  assured  and  the  property  but  the  penb  of 

(M^^Boyayu.'  Tb^pe  were  many  things.    Th^re  was.  t^:  event 

Ifaat'IuM'happenedof  a  declaration  of  hostilities^  by  which 'thiEi 

aatofe^fihe  property  was  altered  and  all  possibility  of  its  beh 

fiiiniitg^iibjeot  tothe  authority  of  the  Gommissjuoners  under  Iksm 

eoHpnisflUn,  .irhfite<ver  that  authority  might  be,  waa  at  aaien^ii 

AidiffAent  diieotiQii  from  Government  as  to  the  destinatiQn-;^ 

thto  sinpliiaiid  cargoes ;^.  evjcntb^  act  of  theJoaptaii^  in  eaoryiig 

tiiMs  iatti  a'  different  kingdom,  as  happened:in 'i:espaot-ofi.tho 

MbifH  thatanriired  in  Ireland ;  a  renewal  of  amity  mAJiollund^ 

of /these  circumstances  would  have  had  the  same  cqqi^ 

B'&'ihai  Mrhether  the  position  be.  true  or  fdlse  the  great  ob4 

jectiEar^appeacs  that  there  was  never  any  oonsignmenit  of  thetM^ 

apeeifio  sUfA;  and  cargoes  to  the  Plaintiffs.    If  the  Pbuatifiil 

^wcmniom't0  Decover  I  really  do  not  know  for  whom  they  wctuU 

tiaftBBaifiiDpeflpect  of  the  damages  recovered,  bat  it  UkwA 

i0  pursue  that  inquiry^   I  do  not  think  myoetf  obl]ged« 

dbhl- think  a'Courtof  Justice  ought  to  strain  their  fiiqullMi 

^tgt  Ihfi^nipose  of  creating  interests  existing  only  in  imagiila^ 

.to  defeat  the  wise  policy  of  the:  Law  explioill)r 

by  the  stat.  19  G.  2.  It  is  ttue.  this  is  not  a  cuseundei!' 

statute':  but  it  is  a  case  of  interest,  and  nothing  can  conat^ 

^te. an  interest  in  this  case  which  would  not  constitute  an  into?; 

xest  under  the  statute.    The  opinion  therefore  which  I  thiidc 

myself  bound  to  give  upon  this  judgment  is,  that  it  ought  to  be 
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VSOi.  A  majority  of  the  Judgies  being  of  opinitMi  that  the  judgment 

r—  of  the  Court  of  King's  Bench  should  be  aftinaed,  the  judgoeat 

Lvctat  ^^  uocordiiigly  affirmed. 


■od  Oib«i 


The  King  v.  M'Gregor. 


In  in  tndkt-     'I  ■'HIS  was  an  indictment  against  thf^  prisoner  on  the  39th  Oeo.3, 
3'3Gitx^6S  '^'  **^"  ^''^'  ''"*'g'"P  *''»*  '><'  "n,  4f ■  at>  f^c.  "  then  and  there 

■gaiiutiKT-  being  a  clerk  to  G.  5.,  W.C.  S^ct^c.  and  employed  by  them  in 
bcuiininaiMT  ^^  Capacity  of  sanh  clerk,  did  by  virtne  of  such  his  employment 
ncdveii  on  bii  receive  and  take  into  his  possession  a  large  sum  of  money,  to  wit, 
™Ut"h  noi  **■«  *"™  of  300/.  for  and  on  the  account  of  the  said  G.  S.,  W.  C*. 
■uScieni  to  ^c,  the  said  masters  and  employers  of  him  the  said  J.  M'Gre- 
iranl*oftfia  S*""'  ^^^  ^^''^  ^^  *^^  *'""'  •^-  M'Gregor  afterwards,  to  wit,  on, 
■Tttute,  hot  i(c.  at,  4*.  fraudulently  and  feloniously  did  embpizle  and  secrete 
pjf itifa  alleg*-  *^6  said  sum  of  300/.  against  the  form  of  the  statute  in  snch  casB 
liun  thm  the  made  and  provided,  aud  so  the  jurors  aforesaid  upon  their  oarti 
aforesaid,  do  say,  that  the  said  ./.  M'Gregar  then  and  there,  to 
wit,  on,  4'c.at,4rc.  feloniously  did  steal,  t^e,  and  carry  away  the 
said  sum  of  300/.  from  the  said  masters  and  employers  of  him 
the  said  J,  M'Gregar,  on  whose  account  the  said  sum  of  300/. 
was  so  taken  into  the  possession  of  him  the  said  J.  RFGrrgor, 
being'suoh  clerk  so  employed  and  by  virtue  of  such  his  employ* 
ment  as  aforesaid,  agiunst  the  form  of  the  statute,  Sjc.  and  against 
the*  peace,"  ftc. 

Upon  this  indictment  the  prisoner  was  tried  at  the  0/d  Bail^ 
Sessions  in  January  last  and  was  found  guilty,  but  the  jadgment 


■uonej  vru  tbe 


The  KiK« 
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Xwmlys  for  ike  prisoner.  This  indictment  cannot  be  sop*  I88il 
ported  :  for  the  offence  with  which  it  professes  to,  charge  the  pri- 
soner is  a  larceny ;  and  if  it  be  a  larceny  that  offence  is  not  suffi- 
ciently alle^d.  The  30  Geo.  8.  c.  85.  after  reciting  that  doubts  M'Obi^o*. 
had  lieen  entertained  whether  the  embezzling  of  money  entrusted 
to  servants,  clerks,  and  others,  amounted  to  felony  by  the  law  of 
l^gkmd,  enacts  that  if  any  servant  or  clerk  shall  by  virtue  of  his 
emuloynient  receive  into  his  possession  any  money,  goods,  Sfc.  ia 
thQ  aame.of  or  on  the  account  of  his  master  or  employer,  and 
shall  fnuidulently  embezzle,  secrete,  or  make  away  with  thesame^ 
lie  shall  be  deemed  to  have  feloniously  stolen  the  same  fVom  hb 
inaster  or  employer  for  whose  use,  or  in  whose  name,  or  on  whose 
aecount  the  same  was  delivered  to  or  taken  into  his  possession* 
Ilie  Legislature  tiberefore  having  expressed  doubts  whether  the 
stealing  under  the  particular  circumstances  stated  amounted  to 
felony  at  common  law,  it  must  now  be  taken  that  in  passing  tluit 
act  the  Legislature  did  not  consider  it  as  amounting  to  felony. 
Now.  though  the  act  provides  that  offenders  of  the  desarlption 
theieiii  stated  shall  be  deemed  to  have  feloniously  stolen,  it  ^oes 
not  jnake  such  stealing  a  felony  eo  nomine.  For  wherever  a  8ta« 
tate;ca]ses  any  fact  into  a  felony  eo  nomine,  it  b  always  expresrijr 
eoaoted  that  such  fact  shall  be  deemed  a  felony,  or  that  die  id* 
feaier  shall  be  deemed  a  felon.  Thus  in  the  Coventry  act,  2M 
a&d  23d  Car,  2.  c.  1. 1.  7.  it  is  said  that  persons  nalieionsljr 
nmimjag  and  wounding  "  shall  be  and  are  hereby  declared  to  he 
fdloas."  So  it  is  provided  by  the  Black  Act,  9  Geo.  1.  c  fH.  dMt 
ofiea^em  against  that  act  *'  shall  be  adjudged  guilty  of  feloay^" 
The  stme  words  are  used  in  the  7  Geo.  2.  c.  21.  respecting  o& 
fenders  committing  assault  with  ihtent  to  rob.  But  the  act  in 
question  does  not  declare  either  that  the  embezzling  shall  h^ 
deened  felony  or  the  offender  adjudged  a  felon ;  but  only  refem 
the  facts  to  a  class  of  felonies  the  properties  of  which  are  wdl 
known  to  the  conmion  law,  viz.  to  the  class  of  hiroeciy,  and. 
makes  a  person  under  certain  circumstances  a  larrou  who  woald 
aot  have  .been*  so  before  (a).  The  legislature  intonded  that  cat*" 
besaMng  the  master's  property  by  the  servant,  should  from  that 
time  eonstitate  the  crime  of  larceny  and  no  other,  as  appenrsfirom 
the  doubts  expressed  in  the  preamble,  whether  it  amounted  to  le- 
loay  at  common  law,  and  from  the  consideration  that  in  the  few 

(a)  The  words  are  "  shall  be  deemed  to  have  feloniously  stolen  the  same  from  his 
BMuter,"  4'<^ 

cases 
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jgQ^       iCAieiliJ 'which  fte  etribCwiltJrneilt  of  the  property  of'oMferi'fcifc 

"~!L  j^     ^"^  Maripledto  be  tt«ated'As i  iTeltfiiT,  the  6alj\(nesti6ii''Viii 

***>'"•     bftfii;  «'t(■e«ii*r^t■yItt^a^Ceny(>r^iotT   'Thus  in   JWi' V: !»lfft»; 

#lGlaii'^    l''ai^.'-5d.;"^'dnBe  Js  cited  where  a  jdtn-neymdn'vhb'hafl  M- 

tttsrileiiino^'r^ved'tbl-hunttstei'aiid  left  it  !n  bis  chiaMl]i^ 

Aiitfi^gf^ii^^t(Mt''theinoneT  froth  the  bhambcr;  it  vhs  held'  to 
W^tf  Trfttijlia  y  'becgime  the  takiaig  thembneydid  not  flmoaiit  td 
wt6iiy,"tMe%  W^arcenrr,  Ab  mon«y  not  htnvig  beeataken  oai 
MtlU'litMleMoilofhistiiaster.  Tfaeiiame^ndple  seems  16  haVli 
btSHi'Kdt^AM'^  R«('V'.  Brf/ZctM'in  Baztteift  cose  (ay,  f  EtotA^ 
SW^^rft-'iliittXlitstnictienbf  the  statnte  isf<a^edhy~tbecxi 
pMJirfliii''''«li&m'Wdi^ed  tD  bavtrfelbrnmifely  stolen  die  saM^* 
AiSl!^  di6'#<bi4s'*''tel(nii<nisly  stdfen"  har« liMn  at  alltimeB luHF 
t^'^li^Ufatiil^-iD  describe  tbietttlnlti^  of  iaroenv:  fts  -opptaM' 
*»»■%  Kft'  a.  ■e-12.-  rf.  M., '  tlnd  8  JSrf.  6.  d.  8:;'  B  J{/n;i;.'i(.;= 
ir«^.tf.  c.SiV' B.,'8  *fiff.4  Wltr.tfjS,  j:!..  ibfibil  W7/A8;' 

ffiti#^iir8Mi!d  %  Tn^  titi^te'be  Mtm  emhiEzzlemeDt'or  feldi^' 


yiMtaSbt^f^'iniiffrim'.'bttt  s  lat«eny,  it  ongrhtto  bare  iMeiK' 
described  u  such  in  the  indictment,  and  it  shonM  not  only  ^tn€ 
be^  avMM!d'^hd-''tHe^s6n6rfBloin(hisly  toofc^  'stole,  abJttirrfed 
liMy'Hw'i^iMdl^  ttt-qd^Aii^^  btit  that  those  goods >ere  tfae'^^^ 
jJhrtynPsWttb'tfflieii'-p^fstin;'  "larceny  by  the  cAmnrtn  la*-!^ 
tte'ftlimi6iUitidfntndulent  taking  and  earrying  a««y  by  «9" 
nliniDf  womofi  of'the  mere  peraonal  goods  n/'atio(A«','lteitlfet" 
from  the  person  nor  by  night  in  the  hoiue  of  "the  tnrner.  tUtHHi' 
107.  So  in  1  H.  P.  C.  604..  the  definition  of  Braeton  and  Brit- 
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f^^^^^t^  fQl^oyr^  the  ^^rds  qf  that  statute. in  describing .t|i^       -^§9^ 
pjj^ipi^^  ^ .  .Noy:  the  indictmejnt  in.  the  present:  case  iitates  idl  tbf^ 


ci^pc^s^^i^  attending  the. ^j^ai^saction,,  whiph  under,  thi^  ppu^r     ^^f^'tH* 

i^l^,tfc^e,^f , constitute  the  pffe^ce.    Jt  ija  true  that  toopnr    M^Aii^ 

fiS^||f^.jt)ifj ,f ijffie  of . larceny  tji^ property  taken mnsX  Mppg.tf 

ffWflfIW?fW^M;f^^  isa.greaj  difieri9iu5e  het^eep^la^rcengB  f(( 

f;9i9|(0ijOp.|^j^d  the  offenioe  created,  by, this. statute^. ;ii4|hL^ 

|iew;rf|ffi^|)c^  ,  yj^kexe  }ni^ed  an  act  of  Parliam^nt.declflf]a«>li^| 

^^  j^BQrjildayhfPt^^^^         under  particular,  circumstf^^^cef,,^ 

pi|l^0^fa^l^4^.be  aggravate^,  there  it  rei^aip^A  la^rf?pil)^ 

cjH^i^jq^B.  la^jEt|i4  mii^t  be  treated  as  such  i||  ^cf.j^icjtiii^^ 

B^  ^iH^lpHei  .l^egisl^twre  .considering  that,  tho^,  c?rcjpn|i^p^f^ 

▼h^Jiy.^  ^t  m  question  a^e  now  deel^r«4  .to  ^x^s>\aa^f|f^^ 

^^^,^^iiot  before  th^t  statute  aniouAt  to  t^at^fo^cf^t  l^fi. 

U^^tmns  ^/Mc4^4  thecircui^tances  whifdi  f^i^.%^tbef|^^p^ 

b4piuiu|^i(fd]f8'Iarceny»  and  have  therefore  ci<^t€>i  m  n^  ^ff((9ti 

afdi^^f  i|i^pjtc|iLa  n^w  punishment  to  ai^  (dd  o^enpe*   If  ifjdf)^ 

tWf  <#RC?!had,  Jje^nlarcenji  befpre  the  act^  Bja  ofen^^^^ 

hB^r^stf^efi^.fi^  same  punishment  before ,ttie  aot  asne  i^o^^ifpft 

qpi;i;f|fi.jiyfl^tiie  proyisions  of  the  act,  ^d  the  whole,  emcli^l^ 

^qi||j|lJi|9,y/Sth(^eQ  nugatory^  .  .  ;    ^i7>-»h 

J ,  ^  ,iif^,,Qld^  BailGf  Sessions  in  4pnl  iQ\\fffmf;,plpmf$Q^  Jim 

rop  de4iii4e]^  ^.  opinion  of  the  ^ud^es  thnt  t%  indjc^nent^^, 

d^i^|i^i;.|9ff^Ql^ction  tal^   by  hi§,Qou^s^lj;|f<wr.t^^>e.j^^ 

1i^,4qgJ9riKp4fi]^tfae  indictoent.M«ich  wdvit|i,^ll^^ 
**R^«?I^WPy..<fl)   v;.'-,;^'      '^  -f.  'i'.M.v  -.i  ...{*  »fvv. ,  ..-J;  mint 

•iderab^  majoritjr  of  fhe  Judges ;  tl4oug,h      of  opioton  that  tbc^  iudi(^ni«ut  wm  SQo<i«  . 

,»/:  •..:•/.•  i.V:.  \    LmblW^VKS  V.  LaIII^INS-.(w)  •  .-   : .  -:>!.•.>;: 

T^Tlf  ftlff^'h^  certfficate  lias  been  sent  to  the'Lofd  Chla^cedfil-; '' 
*  '  TfiiS  Clase  has  been  argued  before  us/  ahd  W  dr^  of  oiififiifif^ 
tSa*  ffife  dgVise  of  the  Estate  in  Middlesex  taJoHh  Pascatt  tM2^ 
khA^sM  $dmuel  Fi7<2^rAy/tb  whom  together  with  Geor^fSM^M^. 
the  SEud  estate  was  defvised  as  joiilt  teiiatits  in'  trukt  to  be'^'sifl^tir' 
was  not  revoked  by  the  testator*s  having  struck  out  th^  nam^of  * 
a^^A'QedfgiSnitth  after  the  execution  of  the'said' wirf.  ^"''^ 

G.  RopKB. 
''  A.  ChanIIrb. 

it\^  :•  00  Vid. ante,  p.  16. 


'  ■  > 


CASES  IN  HILARY  TERM,  &c. 


REGULA  GENERALIS. 

FrUay,  13th  February.  It  is  ordered  that  from  faenoeforih 
all  arguments  upon  demurrers  and  other  arguments  in  this  Court 
be  beard  on  Mondays  and  tkursdinfi  only. 

Alvanlbv. 

G.  ROOKB. 

A.  Chambrb. 


ENU   OF    IHLAKY    TliKH. 


CASES. 

ARGUED  AND  DETERMINED 

THE  COURTS  OF  COMMON  PLEAS, 

IN 

Easter  Term, 

In  the  Forty-second  Year  of  the  Reign  of  Geo  RGB  III. 


t«03. 


A^Mil*i 


D 


|URIN6  the  Easter  Vacation  the  Right  Hon.  Lloyd  Ijord 
Kenyan,  Lord  Chief  Justice  o{  the  Couit  of  King^s  Bench, 
died  at  Bath. 

Sir  Edward  Law  Knight,  His  Majesty's  Attorney  General^ 
succeeded  to  the  situation  of  Lord  Chief  Justice  of  the  Court  of 
Kiiig^s  Bench,  and  was  created  a  Peer  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  by  the  title  of  Lord  Ellenborough, 
Baron  of  Ellenborough  in  the  county  of  Cumberland. 

The  Hon.  Spencer  Perceval,  Solicitor  General  to  His  Majesty, 
succeeded  to  the  office  of  Attorney  General. 

And  Thomas  Manners  Sutton'Esq.  Chief  Justice  of  the  North 
Wales  Circuit  and  Solicitor  General  to  His  Royal  Highness  the 
Prince  of  Wales,  was  appointed  Solicitor  General  to  His  Ma- 
jesty,  and  was  knighted. 


BuCKLEE  V.  Rawlins.  Mayeot. 

THhis  was  a  rule  calling  upon  the  Plaintiff  to  shew  cause  why  Ifantppcar- 

the  judgment  signed  in  this  action  should  not  be  set  aside  *JJ*fn  i^e  dmbo 
for  irregularity.  of  an  agent  to 

.   Itappearedthat  the  Defendant  had  given  a  warrant  of  attorney  for  Uie  defend- 
to  Mr.  Charles  Arnold,  an  attorney  of  this  Court,  to  defend  the  •»'»  ?J!Vlj? 
action,  that  Mr,  Arnold  had  employed  Messrs.  Cardale,-  Halward  Jered  in  the 

name  of  the 
latter,  and  the  plaintiff  thereupon  enter  up  judgment  for  want  of  a  plea,  the  Coiirt  will  set  aside  that 
judgment  for  irregularity. 

and 
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1802.       and  Spear,  aUoattornieit  of  this  Court,  as  Ma  agents  in  the  cause; 
■  *  '-■■      that  Messrs.  Cardale,  llafaard  and  Sprat  had  given  an  uuder- 
***'**      taking  to  appear,  and  in  pursuance  of  that  undertaking  had 
lUwfciH*.     entered  on  appeanincfl  for  the  DefsndantB  in  their  own  nameati 
tlut  they  afterwards  obtained  time  to  plead,  and  beftne  the  ex- 
piration of  such  time  delivered  a  plea,  in  which  it  was  stated  that 
the  Defenduntby  CAar/eiJmo/d  his  attorney  came  aaddtfended 
the  wrong  and  injury  when.  Sic.  though  the  plea  waa  indened ' 
Cardalt,  HetaardtmA  Spear,  agents  for  Aruoldt  tlMt«'plea'' 
was  afterwards  demanded  by  the  PlaintifT,   and  no  other  plea  ' 
having  been  delivered  the  I^nfiff  signed  jvdgment. 

Shepherd  and  Btit  Seijts.  shewed  cause  and  coDtendnd'  tttat 
the  plea  was  irregular  oad  thereforethe  judgment  teas  warrurfed, 
for  that  as  the  appearance  was  entered  in  the  name  of  Cardale, 
HaJward  and  Spear,  it  was  not  competent  to  the  Defendant  to 
deliver  a  plea  in  the  name  of  J  mold,  without  on  order  for  leaTO 
to  change  the  attorney ;  that  the  circnmstance  which  had  been 
stated  that  Messrs.  Cordate,  Haboard  and  Spear,  were  onl^tte  ' 
agents  of  Arnold,  could  make  no  difference  since  they  hM  tit- 
tered the  appearanoe'  in  their  own  names  without  making-  air^ 
mention  of  the  principal ;  and  that  although  Mr.  Arnold  might 
hare  received  a  warrant  to  defend  from  the  Defendant,  yet  the 
Plaintiff  could  know  nothing  of  that  dronmstance  and  ought  not 
to  be  affected  by  it, 

Cockeli  Serjt-  coatri  inidsted  that  the  Ptaintiff**  attortika  in-  ' 
this  case  had  adhered  to  the  uniform  practice^  both  of  the  Kilig't 
Bench  and  of  this  Court :  as  to  the  former  of  which  he  referred 
to  a  certificate  of  the  Master  of  the  Kin^t  Bench,  and  as  to  tte ' ' 
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it)Uiu  i!i>  11 J -'iu  t^v>^ '.'-'''   i'^'      i.MYV-'^'-  .'3-.i:niV)  -«sJvv/..V.  )mlj       "  ''^^^ 

\^  tJl^  I^MTillPbaiic^Uar  ijwrtbe.pufcpoieidf  tifyiiir»^1«<wta^^«'*l*;idX 
bfyy^rg|l^ti^>j  Th^  J)ereiulant  pleaded  the  ^neraLissuB  and  twxiq |)etiiion  ofA,, 
stmA-^^i'^^^^P^^  taking  utHl<^r'<Sie>«feiiutJ)?f^^^^^^^^ 

19t>Sft{^i^-H&/Mdlifi  the  a^ond' under  the  niatut3i^l'Jifc^l^lt^6%^^EngUmd  for  a 
Tfr,hy*  A(bs|^ba  plea*  the  Plaintiff  replied  DeiajnM  sai^phy^'>'lf^J^^i;^  ,,i. 

The  cause  .waa* tlM>»^  I^>^  Jhktnkif  Ch.  Jl  at  1he4:;^/(fi^4H£i^  sL'b. 
Mfit8i^^9Bll^ft^  b^t  ^t/aryitenii'wheh  ai^erdikSmsf^  jects,  but resi- 

tM;j?te»Si«t>:imtiii  Uhfrf^       the  Defendantto  move  Ihi^  C^rtJ»',ftg'on  ^d^^ 
to^4^j4Ml  T^i^dkt.aakle^  ;if,  uiidar  the  folkwing;'cire4itit^!ai/^el^'^n ""  enemy*! 
a^f  9b§liU]fthilik;thexoin]iiiflfdQn  of.  bankruptcy  up^ii  ifli^^i<^^^ot  bPtup!!^ 
I)^fi|l944g|-dQilKQd]Was.y^^       The\colnmission  jdsu^d  oii  thd  )pf^>{|»rt^** 
til}p^pt^Q{JJ^ndaat::wfao  was.^^^  m'Eifi^lavid  'tipbh^'h^^^ 

d€^)di^«^qi>ibiin9<tfu^d  ihi^^  t^  4skxXdeis\A1eM^aef^  RM  kttil>^» 
Jin^ffff  fi^^9Q«if  id^n^of  this:  dountryv  buttesidei^ian^ediryttig:!^*^ 
oi^^tVB^iiMitih^t  itiflte  at  Fiuikiug^  •  ai  port  belongiitg >ta  the'  ei^"^^ 

^i^$^ijtf  «l9^i<c:ndved[  for  atiile  to  ihew^canse^hy  thef  t^frdtet*'*' 
8h9igj|i)llgt/h4>fli9t^id0^  anda  aedb^  trial^be'had;'  dO^^dihj^'AM^^ 
though  it  was  true  that  if  the  debt  upon  which  th^  ]^tlti6h  ti9u<ed  ^' 
in%$fkfbm>9my^Wai\h0'^edfot(mt  hyf  ft  would 'not  t^^VlWiehi 
to  4impi(Ktftlle  iH>inmi^}«k>n^  yet  as  all  the  three  jbifit-ci^ttob'i^ngird^^^' 
Brif^m]^]^tfi,tke  WiereoircamiJtance  of  two  c^thbni^MngW^''''^ 
sidfUiH  ilPdctodii;iiriQ'*^«an^n0toy%  country  *irau)d  not  1>^^^  ^^ 

rig^t  to  recover  Jl  S&t  ihHai-  ito  the  filea  of  alien  enemy  it  is-  nei^-^  • '^^ 
sary  tfntlY^r  tlm^  (khe  Phiintiff  was  born  out  of  th<9f  King's  ^  ahe^^ 
anc^i(ci)^iiail4tfJpftt^e  wasjadheviiig  tothe  King^s  eheniici^^-  nef^'^"^ 
the9,p£ifHU(^ioii!iuBils^nee8!^oJuld  have  been  alleged  Wthidcib^ 
tha|>4h^4%ht)j»Cii,iiaitural  bom  subject  of  the  Ki%  hi\\  h^thet'^^^ 
he  ^ffyitlMii^  tiibci  or  place;  l^ulpnlybyhis  owil  lni^bc4uTVfoiirJ' *^^ 
1  Bl.  Com.  37JU' tod  rtkktaa there: was  no  pfet^^nce  for  9»^ing  tlftft^^'-'^ 
the  ^li^,<j{)ffrap|l9Whi)![  were  resident  at  Flushing  had  so  adhered 
to  the  King*s  enemies  as  to  be  guilty  of  treason,  tliey  bad  U9t  . 

(myMt  ttm-^fi^iionivtityre  Ch.  J.  in       that  iti  is  not  MteiMryto  ttrtfe  the  blirtti"' 
the  m^f^bSpaifinnbm'ghiV.Ba^metyMe;^  -■■■   of  ihe  part^*  ih  the  plea  ofalicn  cttemy.  '  "!'  ' 
«i««»>TiLia.^«167v  fiiom  ¥rkidii»'fb€[U!f - 

*  And  it*  Bromley  ▼.  Hessf<((n«,.  I  Camftb.  75.  0*Afra/ey  v.  IfUsi^,  1  Ganlp%. 
48t.  Hugedom  ▼.  ff«i</,  1  M.  &  S.  967.  i)e/t  v.Reidi  1  M;  dc  S.  746.  i?4ifttfrt9ir. 
//«r«fy,  3  M.  £(  S.  533.  Fa^e  v.  Bour(ii/(oa,  3  Taunt.  546.  If  t/^iams  v.  Patte$on, 
7  Taont.  439. 

VOL.  III.  1  forfeited 
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IM2.       forfeited  llielr  right  to  maintain  un  action  for  the  debt  upon  vhich 

'  the  commission  vas  founded. 

.M-CoHwtti        Lo^  Alvanlky  Ch.  J.     Most  certainly  eyery  natoral  bora 

HicToa.     nhjeot  of  England  has  a  right  to  the  King's  protection  so  loag 

as  he  entitles  himself  to  it  by  his  conduct ;  bat  if  he  live  in  tn 

enemy's  country  he  forfeits  that  ri^t.     Thou^  these  persoas 

may  not  have  done  that  which  would  amonnt  to  tr«aaon,  jet  there 

is  ab  hostile  adherence  and  a  tiommercial  adherence ;   and  I  db 

not  wish  to  hear  it  a^ued  that  a  person  who  lives  and  carries  oh 

trade  under  the  protection  and  for  the  benefit  of  on  htiifite  ttktet 

and  who  is  so  far  a  merchant  settled  in  that  state  thtit  his  gmds 

would  be  liable  to  confiscation  in  a  court  of  prize,  is  yet  to  be 

considered  as  entitled  to  sue  as  an  Englith  subject  in  an  En^hk 

eourt  of  justice.    The  question  is,  whether  a  man  who  icddet 

under  the  allegiance  and  protectioa  of  an  hostile  statb  for  aD 

e««men»al  purposes,  is  not  to  be  considered  to  all  civil  (nnpow* 

as  much  aa  alien  enemy  as  if  he  were  bora  there!    If  if^  wrf* 

to  hold  that  he  was  not,  we  must  contradict  all  the  ntodtra  ^- 

3.,':  thnrides  upon  this  subject,     Tliat  an  EngliiktiuiHt  Urnia  ^i^tOfii 

France  derives  all  the  benefit  which  can  be  derived  frotu  a  natn- 

•■1 .1'    '  ml  bom  subject  of  France,  should  be  entitled  to  more  right  tlt^ 

a  native  Frenchman  would  be  a  monstrons  proposition.     While 

'     the  Englishman  resides  in  the  hostile  counti^,  he  is  a  snt^t  of 

that  country,  and  it  has  been  held  that  he  is  entitled  to  all  the 

privileges  of  a  neutral  country  while  resident  in  a  oentnd  cortu- 

try(a).    I  cannot  therefore  entertain  sufficient  doubt  upon  tfail 

subject  to  giAnt  a  rule  to  shew  cause. 

Rook,  u  J.  I  think  we  ought  not  to  grant  a  mle  to  shew  cansr. 
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''  CltAlftfRSJ;    The  frfea  cf  alien  enemy  is  either  in  bsr  or  UMi2. 

abatement  (rf  the  action.    Though  I  do  not  oontrovert  what  is  -^ — -r^ 

Iflid^Mvf^-lirgetiefiat'lefrmam  Bfacksiofiis  Commenianes,  yet  I  ^•^^|**^'' 

-•lidfllc  iiauif'^kliiietiDnf  arise  ont  of  thai  general  proposition^  and  iijtor^B. 

'I  iMkVBIIO  Mea^  tbftt  the  present  commission  can  be  supported. 

•TnrteTfrtbrtf'Actfoti^bf  assfeiiit>itttM^  his  f,*'J^i;?>^ 

•    • '^^dhto^SitfJr'df  M^^  t>n  ft  spteial  agtiseineiAt  f'or>the  ?or*u|»™«SH. 

(MWfelpy  ftftaiWir  etater^aintd  By  the  Defetadants^^thttheintea-  j,"*?^'!^^^*^ 

taftrin  U^ierbtiMtfe.    Oh  fhe^  trial' of  t(^  cdus^  a  Terdict  hiwukg  nnV^l^ed 

BMMiMid  Mi)ki  mrendftiits/  A  rule  niH  was  obtained,  calling  ^/)|^.^^f^ 

iipMtk!b'¥\sittdfftttARohert  Moaie,  Samuel  Morgan,  and  7%a-  whosebeneAt 

mat  FiOtitri,  td  shew  cause  why  it  should  iwt  be  referred  to  tiie  {J^^ht!"  iT 

ftothtoitotoMfy  lo  iAJc  th^  Defendant's  costs  in  tiie  cause,  and  why  appearing  that 

Hfe  eoi^  *>  taxed  should  not  be  paid  to  the  Defendants  by  die  {fj^^^^j^ 

nUMff  ot*  by  the  said  R.  3/.,  S.  Af.,  and  T.  P.    This  rule  was  noJkd  with  the 

<A€fiiied  upon  to  ^d^vit  stating  that  at  tlie  trial  it  was  admitted  i^'"'^.^'*' 

tlurttfltf^d   R.  Jlf.,  S.M.,  and  T.P.,  were  the  persona  fbr  and/.  5. and 

'wbdNie  bebefit  the  action  was  brought,  and  that  when  the  con-  ^u^^^ 

trobt  ifpoti  which  the  action  was  founded  was  produced  in  eiri-  ficd  by  the  lat- 

den'eey  it  appeared  by  an  indorsement  thereon  that  it  had  been  dh^  being 

amgned  by  the  Plaintiff  to  the  said  R.  M.,  S.  M.,  and  T.  P.,  f^^  ^rtha 

^w)i6  succeeded  to  the  intestate's  business  and  premises  upon  his  coort  made  an 

fk^R&,  and  that  it  also  appeared  in  evidence  that  the  said  coo-  ^^  <>»  ^^^ 

tract,  with  the  privity  and  consent  of  the  suid  R.  M.,   5.  If.,  ihecoiti.^ 
and  7*.  P.,  or  one  of  them  (o),  had  been  annulled. 

Bm  Seijt.  shewed  cause,  and  insisted  that  according  to  the  case 
ofTaitenalt  v.  Groote,  ante,  vol.  2.  p.  253.  (6),  the  Plaintiff  hav- 
ing  sned  ih  his  character  of  administrator  on  a  contract  made  by 
the  intestiate  in  his  lifetime,  and  which  therefore  could  not  be  pat 
in  suit  by  the  Plaintiff  in  any  other  character,  could  not  be  called 
iipon  to  pay  costs,  and  that  the  other  persons  upon  whom  the 
imle  nisi  was  made  in  the  alternative  could  not  be  affected  by 

(a)  It  also  appeari'd  from  Lord  Alvan'      page. 
Jlcy*s  neCes  that  the  pluintiif  hiiiiseU'  had  {h)  Cited  and  confirmed  m  Cooke  ir, 

the  contract.    See  the  ne&t       Lucat,  2  East,  395. 


•  And  tee  Zaehariah  r.  Page,  1  B,  &  A.  386.  Barnard  v.  Higdon,  S  B.  &  A.  tl5. 
V.  Utaufield,  7  Price,  709— 714 

I  2  any 
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180S.       any  order  of  the  Court,  for  though  they  might  in  fact  be  the 

"~ persona  really  intereited  in  the  suit,  yet  not  being  in  any  w^ 

^  before  the  Court  as  parties,  the  Court  had  no  jurisdiction  over 

lUBacAnu.  them  for  such  a  purpose.  He  urged,  that  if  costs  were  awarded 
upon  the  record  it  would  be  error,  and  that  the  Court  tlierefore 
would  hardly  do  that  by  indirect  means  which  they  had  no  direct 
authority  to  do,  and  which  might  not  when  done  be  submitted 
t»  the  revision  of  a  court  of  error.  He  also  observed  that  the 
privilege  of  the  administrator  to  be  exempt  from  the  payment  of 
oosts  where  necessarily  suing  in  that  character  was  not  affected 
by  the  circumstance  of  his  suing  fw  the  benefit  of  others,  since 
in  IfiltoH  V.  Hamlton,  ante,  vol.  1.  p.  445.  an  admimatratrix 
ailing  on  a  policy  of  insurance  made  in  the  lifetime  of  her  ha»- 
band,  whose  re|M-esentative  she  was,  had  been  held  not  liaUe  to 
pay  costs,  though  the  policy  had  bees  effected  in  her  husband's 
name  fw  the  joint  benefit  of  himself  and  two  others,  who  were 
living  at  the  time  when  the  action  onthe  policy  was  conaMRced> 
and  might  have  put  the  policy  in  suit  in  their  own  names. 

Shepherd  and  faugkan  Seijts.  conCri  were  stopped  by  the 
Court. 

LordALVANLBvCh.  J.  So  much  has  be«t  said  in  this  vase 
respecting  the  right  of  the  Court  to  make  this  order  upon  the 
Plaintiff  (for  upon  him  tmly  and  not  upon  the  other  persons  who 
are  not  parties  before  the  Court  the  order  must  be  rnade)  that  X 
think  it  necessary  to  state  the  grounds  upon  which  I  feel  n^self 
bonndaauJudge  to  accede  to  this  application.  The  Plaintitf  (a) 
u  the  administrator  of  a  person  who  in  his  lifetime  entered  into  a 
written  tigreement  to  accept  u  certain  quantity  of  tallow  at  a  p^* 


IN  THE  Forty-second  Year  op  GEORGE  III.  117 

risen,  and  Moaie^  Morgan,  and  Pickard  having  succeeded  to        1802. 
the  trade  and  premises  of  tlie  intestate  by  purchase,    have  this       - 
paper  assigned  to  them,  the  effect  of  which  had  been  previously  ,,, 

amiolled.  Though  it  does  not  appear  upon  the  affidavits,  yet  it  Habvgamis. 
was  avowed  at  the  trial  that  Moate,  Morgan,  and  Pickard  in  fact 
brought  ijhe  action  and  indemnified  the  Plaintiff.  The  question 
i«,  Whetner  under  these  circumstances  we  can  oblige  the  Plain- 
tiff to  pay  the  costs  of  the  action  ?  I  admit  that  an  executor  or 
administrator,  necessarily  suing  as  such,  is  not  mad^  liable  to 
costs  by  the  statute,  and  that  no  costs  can  be  awarded  against 
this  Plaintiff  on  record.  But  we  are  to  decide  whether,  as  this 
Plaintiff  has  been  guilty  of  an  abuse  of  the  process  of  the  Court, 
we  cannot  order  him  to  pay  the  costs  for  that  contempt  ?  The 
reason  why  an  executor  or  administrator  is  excused  from  the 
payment  of  costs  is,  because  he  is  not  supposed  to  know  the  im- 
becility of  his  own  suit ;  which  reason  by  no  means  applies  to 
the  present  Plaintiff.  It  has  been  suggested  by  my  Brother 
Rooke,  that  where  an  executor  or  administrator  introduces  costs 
by  his  own  neglect,  as  where  he  suffers  himself  to  bp  nonprossed, 
he  is  liable  to  the  payment  of  those  costs.  And  certainly  it  does 
not  foUofw  from  the  statute  not  having  given  costs  against  exe- 
ootors  or  administrators,  that  where  executors  or  administrators 
lend  their  names  to  other  persons  improperly,  the  Court  has  no 
authority  to  punish  them. 

RooKK  J,  I  am  of  the  same  opinion,  It  is  clear  upon  the 
statote  that  where  an  executor  or  administrator  necessarily  sues  as 
such  he  is  not  liable  to  costs.  And  yet  it  has  been  holden  that 
where  an  executor  or  administrator  is  guilty  of  misbehaviour  he 
shall  pay  costs.  As  where  he  suffers  himself  to  be  nonprossed  (a) ; 
so  where  he  has  knowingly  brought  a  wrong  action^  or  otherwise 
been  guilty  of  a  wilful  default,  he  shall  pay  costs  upon  a  disconti<^ 
anance  (//)|  or  for  not  proceeding  to  trial  according  to  notice  (c). 
Then  if  the  Courts  have  so  far  got  the  better  of  the  statute  as  to 
H1I&9  executors  and  administrators  pay  costs  in  these  cases,  I  see 
BO  reason  why  an  administrator  should  not  pay  them  where  he 
brings  an  action  contrary  to  his  own  agreement,     I  am  therefore 

i^m)  Lom/ey  ▼.  NiehalU,  Co.  Ca.  Pr.  14.  (c)  Anom.   7  Mod.  96. 1 18.    Elvtet  v. 

Huwts  w^  Sauntlen,   ^  Burr,  1584.  and  MocatatiLd.Ray.fi65.  1  Salk.3\4.S,C. 

Higgt  r.  IVarry,  6  T.  R.  6.i4.  Bni  where  the  oini»sion  to  proceed  to 

{h}  JIaydon  r.  Norton,  Co.  Ca.  Pr.  79.  trial  does  nol  nritc  from  the  Plaintiff '■ 

1kme»,  169.  «d.  3.  S  C.  Harris  v.Jonet,  own  default  he  shall  not  poj  the  costv 

:)  Burr.  1451.  1B/.451.  S.C.    B«««f«  v.  Ogle  ir, Moffat,  Ba,mch  135.  id.  3. 


Coke,  and  4  Burr.  19'^. 


of 
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IMS.       of  ojrioion  that  we  ought  to  make  an  order  upon  the  Pl^tiff  to 
■■ " "  '  ■ '      pay  these  cosU. 

**"•■*  ChambrrJ.   I  am  of  the  same  opinion.  With  respect  to  the 

Kft«»rM>u.  case  of  fVUton  v.  HamUlon  which  has  been  cited,  the  action  mi 

fairly  broaght  by  the  exeentrix  ia  respect  of  an  interest  claimql 

as  due  to  the  testator's  estate ;  and  though  it  were  eranpetent  to 

either  of  the  other  two  persons,  who  were  jointly  interesteil  -wHk 

the  testator,  to  have  brought  the  action,  yet  as  the  actioa  wm 

'     fiuH^jSie  brought  by  the  executrix,  who  had  aright  so  todo  fbr 

the  benefit  of  the  estate,  there  could  be  no  pretence  for  imUng 

her  pay  the  costs.    The  case  of  TaltertuUv.  Graole  proeeeded 

entirely  upon  the  construction  of  the  statute  respecting  cealB< 

But  here  the  case  U  qvite  different     A  complaint  is  now  maim 

uguinst  the  Plaintiff  of  a  frandntent  abuse  of  the  proceaaof  th» 

Court  in  lending  his  name  to  other  persons.    This  is  a  gnm 

fi>iud.    And  what  U  there  in  the  statute  of  costs  which  preVaota 

thi;  Court  from  punijihing  the  Plaintiff  for  such  misbehamaor  T 

Per  Curiam,  In  drawing  up  the  rule  let  it  be  refetrel 

'     '   ^  to  the  Prothonotary  to  tax  the  D«ftad- 

ant's  costs,  and  let  it  be  ordered'Ant  flw 

,"  '    '  Plaintiff  do  pay  the  same,    llMJ<id9<> 

>  nent  must  be  entered  wltbOdt-Meta. 


Winder  t).Wood. 
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Richardson  v.  Gosh.  Mavttih. 

"-  •  ■  . 

T^ROVl^R  for  goods.  A,orKevMttl€ 

^  t    Tbfs  cause  was  tried  before  liord  Ahafilc^  Ch.  J.  at  the  tl^£^dfX^ 
Qiuildkoll  Sittings  after  last  Michaetnuis  Term,  when  the  follow-  order  ot  B. : 
109  facts  ^ppea^-ed  in  evidence.     The  goods  m  (jiiestion  (con-  rival  B.      *'^' 


wrote 


siting  pf  Jll8  )iams  and  25  sides  of  bacon)  were  shipped  by  the  to  ••y  that  he 
PJbuntiff^^ho  was  a  dealer  in  bacon  and  hams  at  Newcast/e,  on  drcumJuIncM, 
Voivd.  the  Formosa p  directed  to  a  person  ,af  the  name  of  IViison  •»<>  would  not 
in  JfOmfpiij   by  whom  they  had  been  ordered.     On  the  1st  of  gSSlu  on' *h!5r 
J^tie  1801,  Wilson  wrote  and  seujt  the  following  letter  to  the  ■fri»«»l;  toihb 
PUw^^  Nejo^cast/e.      **  This  serves   to   acqu;^nt  you  that  g^i^uLwer, 
from  a  heavy  rdisaiipointment   I    am  deprived  janswerinir  my  ^^'^houtmdslng 

•«      *         T*  •     1-  *        •       *  f  1   •  *i  ■     ^n  anj  mention  of 

eogng^^^tiu     It  }s  dis^rcssmg  to  say  I  am  under  the  pecessit^  tiie  goods,  but 
iavf^t^Bemy  aQDepJt^n|C€js,  .the  more  so  as  your  account  13  tl^  iTv**'**'^i# 
IwNMrie^t  J:  ksL\ep  ,  This  unforeseen  accident  is  cause4  by^  the  foriondpih 
Gpwbpjcgp  in  the  Bailee.    1  flatter  myself  by  having  time  1  shall  "JJ^Jj^*  ^^V* 
SiirmWAt  niy  diffioulty,  but  if  that  cajanot  be  allowed  I  must  give  the  wharf  of 
eiiciry  jtfajng  I  h^ve  in  satisfying  ^ly  creditors.     I  have  ''^^^^vfd'^jrTj'r^V'* 
the  4  U«i9|h<^^  per  JSfptump  Parkimou,  but  shall  nai  opplyfor  the  mean  tine 
Me  9  hogikeaJi  by  ih£  Formosa.     Little  did  I  think  this  would  ^^^^ 
hav«  heeii  the  case,  or  I  would  never  have  ordered  any  goods  shipped  for  B. 
ffom  you.     Nevertheless  if  I  meet  with  cai^dour  and  patience  "iJJljJI^ 
I  AM  be  able  to  surmount  all  my  diiS&culties."    This  letter  kept  tui  sent 
roadbed  the  Plaintiff  at  Hf^ccastle  mt^eZi  of  Ji///e,  and  by  [;^defillg"i^^ 
return  of  post.  viz.  the  4th  oiJiine,  the  Plaintiff  wrote  to  Wilum  fretgk  kimI 
nijFi^w^^*  If  I  iiad  ya^  «»  boiiesft man  y^^  shall  have  every  indiil-  |p».I^«!^ 

'geoae fymn «if /'-.Imt  muikii^ no.  i^entiop  x>Jf  the gCH>ds  on  boieiid  mfdxmilS^tk 

'tlifiiiAnwiMi;.  As  soon  as  t^  arcaageiVEieiit  of  his  concerns  woyld  u^eiJ^Sich 
permit  the  Plaintiff  set  off  from  Newcastle  to  London,  imd  anivol  ^'^^ff^^^ 
'm  tlieieiiewng  af  Um  7tb  QfJune.  PrevioMs  tp  if/^  letter  of  the  pmyf^JSl^i^ 
UiQiSiing>,mZf.maie22iof  M^,  TV/Aon  had  directed  the  ^'f^^*^^ 

-frwdiwt,  at  whose  wharf  goodf  wtere.  usually  landed  fgr  him  and  oforwharl^^ 
kept  an  sent  for»  to  receive  the  goods  coming  by  the  Fomum,  ^^^^  ^* 

^amllMd  •oodrnpaqta^  hU.dir^iqm  by  an  carder  t^  the  Captain  of  betwcca  i:  ^ 
O^Formom^  ip  the  usual  forw>  to  deliver  them  to  the  Defendant  ^,^j2i2S^ 

previous  to  the 

erriTal  of  the  goods  C.  luid  no  right  to  retain  against  yl.  for  a  general  balance  dae^o  him  fiom  B.* 
SemMe,  that  the  goods  were  no  longer  in  tramitu  wtien  arrived  4t  the  wharf  of  C.»  where  tlie  gooda 
of  A.  wcire  us«a]l^  landed  and  ke|>t. 

*  And  9CC  Uowc  V.  Pickford,  B  Taunt.  85. 

or 
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orbeoter. '  WUwh  wm  indebted  to  the  Defendant -to  a  eonnder' 
ableintMaiit  on  a  former  acootint,  as  well  as  for  the  freight  and 
chargf^  of  the  gvocU  iu  <^eitioii,  whick  arrived  at  his  wharf  ob 
th04titofjM«e,aitd«liich  the  Defendant,  not  having  beeo  in^ 
formed  l^iFiVsonof  thelettor  oflhelstof  Jjnrrtothe  I^aintift 
pnid. ;  Tfie  PiAintJiT-  on  bia  arrival  in  London  demanded'  the 
goods  in  quBslioiit  and  tendertfd  to  t^  Defendant  the  tm^V 
iMdolitu-g^d';  but  the  Def«odant  itf uhed  to  delivw  them  op  no-' 
Itsstipon'pa^entof  the  general  balance  due  to  Umfras  Wii^: 
t6ju  The  jury  found  a  verdict  for  the  Fhiintiif ;  but  libertyvaa 
rpMDtned  to  tfae  Defendant  to  move  to  have  that  verdict  set  aside 
imd  ^  vcrdiut  entered  fbr  himself,  if  the  Court  fiboald  think  lum 
at£itled-thereto>in  jpobit  of  law. 

.  \ii£cndw.^\f  a  rtle  lati  for  that  purpose  hating  bees  obtanteft. 
i»tbf  cdurbeijof  lastierm,     '  ■...•....,■■'■' 

ziJia^lejSeijU  shewed  cauip.  The  present  vardiotmay  be  ai^ 
pdeted  upentwo  granndsv  ls(.  That  the  goods  in  quealion  befwe  - 
th'eyiUmetotha  paase»on  oftbe  vendee  wsre  stopped  rwfnwflbi- 
Ujjilthe  vonddr:  Sdiyi  That  thnoontrant  having  beM-reabiDdBA: 
bjr:^  the -oonsmt' of  th6  parties  befere  tlie  goods  came:  to*  thv 
i^rfof  the  Defendant,  the  property  in  them  rerestod  in  the' 
IRahrtifi;  and  consequently  the ,  Defendant  has  no  lietinpaftl 
than'  bnt  tor  the  amount  of  the  flight  and  GhM^(t»,  AVith' 
respect  to  theJlst  ground  it  is  to  be  observed,  that  till  tbe  nTirti 
of !the  goods  at  &e  Defendanlfs  wharf  they  were' most  eloariyi 
iifitrbiiiitui  -and  tliat  dte  mete  landing  them  at  the  wharf  doeit 
itqt'pnt  an  end  lbtfae'trB»n/iB,nnDe  the  wharf  of  the  DeCntdaBt' 
Wflb'sot   thal-ultfaDato  place  of  their  destinatioii.     ThatAe 
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of  JWite^en  tlie  goods  were  certainly  fit  trnmsUA  that  the(coii«        IMS; 
traet  should  be  rescinded,  and  the  Plaintiff  having  acoeded  to 
tkat  proposal,  the  goods  must  be  considered  as  having  revested 
ia«th«  PlaiBtiff  from  the  1st  of  Jt/Me.    That  it  was  competent        Oo« 
to^':WiUbn  to<  rescind  the  contract  tinder  the  circumstances  in 
irkicli>lie>atood  appeans  deariy  from  Atkin\.  Bancickp'  1  Sir* 
1j6&>  4keH:decision  of  which  Case  has  been  uniformly  approved^ 
tlMHigh  the  reascFDs  on  which  the  judgment  proceeded  have  beim 
souiMmes 'inpttgned ;  as  in  Barman  y.FUher,  Cawp^  125.  and'; 
Ntmte^BAH^  2  East,  124.    That  case  decides  Ihat  althooghr 
tlieigoods  reach  the  vendee,  yet  if  he  refuse  to  acc^t  tbem^! 
tmoh  vefbsal  will  have  the  efTect  of  rescinding  the  contract  fron 
the  time  of  the  refusal,  though  the  assent  of  the  vendor  is  Tnoi 
giMKtiil  afterwards.    In  the  case  of  Sake  v.  Fieid^  5  T.  R.SI1. 
where  the  contract  was  rescinded  by  a  coantermand  of  a  priori 
opfcr  of  the^  goods  by  the  vendee,  tlie  ja$  Urtii  liad  as  in  this 
caae>iBtarveiied^  for  the  goods  had  been  attached  in  the  baada^ 
oiilM'T^iidee^B  packer.  /  Immediately  on  the  receipt  of  iViI$om*ii 
MtteP'tlM^fadiitiffcame  upto  town,  and  the  first  thing*  he  didi 
wsMi  to'damaad  his  goods  from  the  Defendcmt ;  if  there  was:  npi 
positive  assent  therefore  to  the  rescinding*  of  the  contract  by  tbi^ 
9lBipiitiff,>{atiU  his  conduct  evinced  that  assent  most  uneqinvaM 
ciliy/  If ^:dieB  the  contract  wrere  rescinded  from  the  1st  of  Jioiflt 
#kenttfaer^(oodS  arrived  at  the  Defendanfs  wharf  they  were  thm 
pitHieHy>of  thel^aintiff  and  not  of  fFUidir/'Consequeiitly  iibb; 
BaftndsBit^coQld  'hav«  no  laeafor  thegeneralbalancedue  fhinsi 
ttHtdtattdr/iaBft  this  defence  most  be  considered'  as  an  attemipli 
onMHi)]^  toflUsebai^the^  debts  of /fitffoi^  with  the  PlM«tiff % 
pr&pettfyv-  y^         •  •   ••.•   .         :•  j, !.•':'» 

.  fStapkkpdSerjt;  in  support  of  the  rule«  xTbe  Defbndaiiiinm* 
in|t  alien  fin'^fhis  ^general  balance uppn  fd  goods  beloi^fiQ^'Cd 
^^Am^wlfiob  abotiU  cdme  into  hisibands^  &nd /having  reoeiiied^ 
thnrfpoodsjihtqpestaon 'from  ^Wt/«ci*i<  under  an^ordler  given  t^him? 
foif  thuty ipaoa;  he^'^has  tin  ihctneeceived  them  >ia  the  natore 
cfirrf  pM^  'dNFow^no  tase'OBD^hn  stated  in ' which' the  Tended 
o6good^baabeen*(aUowed'taTescifad  tbeooiitrnctteoia  tndiveal) 
theAciSgbii  of  a  >third  person. «'  <  So  <  maay^  -observations-  have" 
baen-flthdeinpon  the  case  o(*Jttdn  v«  BarwUk^  that  it  cannot'. 
br^ considered^ of  any  very igreat  authority  ;  and  indaed  ttuii 
GlBe>gde»  no  further  than  to  determinethat  where  the  venden 
offilrs>ft>  rescind (th)^  contract  ^before  he  has  done  any  act  to  give 
my  right  in  them  to  a  third  person,  and  that  offer  is  accepted 

by 
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iatff.       byliM«etid«r,  Ihef>Mp«rtyin  thegooaaitfrevestcd  iatKel^ter.- 

—~'     Widi  reli|Nict  ioiSaiU'r.  Fieid,  tbe  oonbwtM  beAvaestfaepu^; 

RimhmmM  ({^  ^  detctniMd  to  bnw  been  raacindttl  t)«roiie  As  ffoedir 

0»(hJ       wiu  Bto  Mm*  hands  of  tke  padber.;  but  is  titat  case  Ibe  ptM4er> 

ohwifd  «o  iion}  Mfuaquontty  4be van o&rnU  no  gMMwdifot* 

dMdiiijr^^aiMt-tbeJisBrtrf'.iduDereadBn*.    I» tbe  )*t«rawitf- 

atUnpt'tf-'^iTendflC  toiKKtnd'tfte  contaoelaltefl^b*  •good* 
bMi  cKkw  hA«>recelTed4'fM-  tfca&gk'.it  TMtefimi  Ihaaot  at 
Uwikni^teyi.jnetbeuif  ia«3antenpIatiMiof  it^tbe  altwqpt^vn 
bM  T<«].- In  dm  aa«  tbe  Plaintiff .dcri*ek  bu  aghtftoeirifaa 
bsob  the  ^oods-wider  tba  iettar  of  Oaltt  of  J«)ft^  thiU  1>  vOAw 
anaot  of ' H^i^bon  faefopo  tbe  Aelirerj  ^  Uw  goada,  bnt  ogt omih 
BlnniC4ted  to  dteOcfcodant,  .Tlie  attewpttbereian.to.teMiHl 
ttetnntiaat  oa  Ae  furt.  of  Wibam  vat  a-imrBt  aaliQ  fanrf-^ 
tte  Qefeadantf'wlui.monTcd  the  gooia  ifom  theiiittL  af  (far. 
liiBf«r4iw  gonenl  bakaee ofaccoantii. '  Had  tbe  MrwfaMtHMO 
IwiMeaaiiBuaiMled'tadiQ  DefeiulaBC  faefofv  tbeida^liarytlfinNldr 
have  face*  otkorausc  Hid  pgwably  -  the  Oefon^aMt  voailrfnaiA 
t^foibauwneatiafr'ffiUKMi  fi^Jbe  debts  dao  l»  twn  up(«  |b» 
oxptoMioaardiBAaflBbs  tbe  babwca  by  ibe  goods  diiredni.li 
UiMivC.  .The>vbobtbaMfomof<tbftJ'J«atirs:dhMi^Ma^d 
tkoiijjh  waM daaeby  m/nii  tn  fraad  of  thd  IMwUlit.« ,)* 
M^'beobMnradlawrawer  tiMt  the  aii«««ijD£lhKfld>tii'uM 
MVtW'a  s&e.to  resoibd  tbexoatract  >iso»t**^*eim^a^t,iltlk 
iMfM  4be  noHnr  j^Mi  to  liedteidtd  apw  aa  hftahMld  A^iBM* 
aii^tilgumM;  iliiMi.ilii.BrtiT^in  Loarfoib  I.  jSi^iAi&Mtfcw 
{Mrf,  ftrwlh^«a<.it  was  daeidaditbataudaw  ihet*  faai»M«MI 
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LcurdAijVANLBY  Ch.  J.    SiqipoM  a  wharfinger  to  have  a       Ififlfk 

genond'oathority  to  receive  all  goods  diredicd  for  it.  B.,  and       -'   '■  " 

tiiatSMdi  come  to  hift  wharf  hy  mistake  cfoetied  for  i^.^        It  ^^''>'^;'««<^ 

iB<|Qitf  obMir^thattdiereal'OwjMflrQf  thiB  goodsi^oouM  not  taib&        Oom* 

^n^Bontyjwewmji  wttbont faying  thexharges  incident io-  thoile  pavti^ 

dnlar tigocidi :  fbut iit  is  eqaall^ cietir  tiiat  ttieliirfiarfinger-  diinM> 

wo^wUupA lioDonaueh  gfoodsfor  a geaan^ balances  dfaocalnitt 

due  firDm';i:•^B•'lpAhim•    Theiqnestioa  (bereforef9s9''Wl|0tiiiarv 

file  oaaliifct'beNreflB  the  JPlaiatiff  and  ffViiafi'Wa^  not:  cdaNl 

pletelyipiil  an  alid  to'  befaow  the  "goods  wera^iec«ireil2  .  Aoidf 

mdtta  it'aan  he  diewaithattho^  goods  did  m/t  odmelmto  9lW 

hatida  of  thO'  Defendant^  las  the  goods  of  the  Phuntiffy  it  appaari^ 

lo-flie4faat  the  latter  wili  be  entitled  totecorer.    If  indeedxtkai 

Defendant  had  beaa  iadiioed  Id  advanoe  juanejr  or  aeeept  UUar 

apoa^tiie  expectatioB^  of  the  mrriTal  of  tbe.gpoods^  he  migfatliBiiir 

aaqidrodi  *-  li^  vpop  them .  to  the  amount  of  .the  cifedit  giTeA^ 

apoii'thoseispecifiogbodsy'^ the  party  to>whoii  suoh  oradttrimtf 

gsveo'ltanng  hadaright  todirertthe  goods  to  his  wharf  at}  thai 

imu  ^hien  it  was  gtresu'  This  wasthe  case  otMmwmmmJt^^^  Btm^ 

dyy(a>;'  Bat  it  woald  be  goitigp  too  fieur  to:say  Aat.'bffcaiiail 

}|^iAM' oakitted to  coimtermand  hiii  oadarwhea  hftioosaedila 

bawiaiynnghtoirev  thego^ds the iDefiendiint is edfitledtokliatf 

i|ioa^4ida^^|(doda'far  the  ^geneial  bilaBAe'.diiejfix«i:  f&kmti 

ISoiMUtisM^  tharafdre  ady  idaubts  whiohlimaf  >fahTe^ata»f 

tridM'^afNm^tha^safalaot  .1  ant  Baw)ideirly<f^  oj^iniMi  Ibai^ittH 

niinliffU^Ndstied; to Tninirrii    Nn  r/iinfitinn  aiiKnii  in  lliii  nwai 

teMtaNt Hie  aanIgiieaB  of  lF«JMNi{aadithAPlamt|ff  respeaiiagrlha 

itt^Btf^aAoi  «f  ^aay^MAtof  ibanhviqMjr  t  :it  tra*  tteMfo*eiaWai^. 

4MapMMlti#>^Ji5/sQik>  i^aithai  1st  ^  iwUti4»  rvMud  the  mUim 

wifialPli^'^aA^vraa  to  i)id^9niKm>aiidlteflnoioaii^ 

klki^Wl^dit  OttitlMlst^eJaair  tteniBgtuanaHteathairia^idwil 
flMiihM9<*^  iadlhMatlar 

iStMWiWl  at^iisteat^biitliaad  a^  Jate^  ItHastheiwi^iinHtfjMlai 
ttllPlli«4iMi^toUhis  .Mlef>4oaA  >nal^jimoliiit'toian>abo8pill^ 
^  «WpM^  oeilhb'^PIiditiSaf  jtheiiofflri^^  by  mUm  todlaUM 
imJ^filkn^^aMMi ;  .batU<i>dlieit<^ipear.i4i)«Mi  that^'  sUsfiaifia 
litllilf  yTi^rii|imitifTiihnr  irf  aeteffthnc^itf  iMa^ltoagaii  aeairf|itaBaa  fta 
(^^ W^iig^ifiiM  ^>alid}  ttae^^lainttr  niai^  faavo  laasottad^aUKlDa 
^Allerifteii  M^tWha^  dsMiiedtoiMMioiad'it^coBiraot;'tfae  esteaiM 

(^a)  2  Eait,  V«r.        i*    •  ..    •  ■     j  .    i'l./n  . 

of 
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jIgOff        of  vhicfa  would  be  diawilvaBtafeoiu  to  hinMeif.     Immediately 

■ -  ■—      a&er  aanwmag  iH'iitoda  leMer  of  thelst  of  June,  tke  Plaintiff 

KMta^bVox  adl  oat  for  XonrfoM;  Rnd  on  fais  arrival  in  I^mdoM  ikewed  no 
Qii^,  llMfitatioaia  talmipto  tke  goods,-  but  on  the  conbrary' daimod 
tbatdiraetly  frdn.tbe  Defendurt  >  It  is  trae  that  tho  Defend 
(tantiikan^  teceivad  itbai-foods  withont .  beia|;  iuSorateA  of 
iKfa*»'ailettei:)bad.e]iMntodrdi8«titbori^  pvmViaihf  Wilnm 
VeUmXM  BtoJoHgaprriTal  ] :  jadj.aiiqttertionahly  it  waaan  act 
afiiDb^Bdl  iniitfVmr  oab  to  ittfoiaa  thei  DaTeBdant  that  .the  aa»> 
tiaatJ.'lMt4rMi>'faiHMlf'«id  thsiPlBinliff  was'dat«nnitwd,  am) 
thiU-tlieiOafiHkdaBl-waii  aatto  neccird  thegoodiimhis  ncotmofct 
1rUth>waiarf(Niii6'it'fafad  beta  vilfalwoald  liaTe.amoantaiitoa 
teitAiiil  WiApsi>-£ialithiB'«iiiDaiiutaBce^l'not«fiiecttbeflaini3 
tiflr«ri^ifkeraMt«ted.toJFiZM«'i.i^>ef:  and  Idctootfedthsft 
««liliflll  mbtB  ■inftffineipfe  ;af  llttr  ia  oonnderii^  tbe  .ooodnot^ 
of  the  Plaintiff  as  amounting  to  such  assent.  The  Plaintiff 
tendeEedtAthefOafiftidaBt  tibe  bei^tandcksi^es  en  tM  goads 
i>  fqneatiaajrvfaiGhi-tbfi:  latter  refoaed,  oaateiidiDg  that  Iqr-  the,- 
4Mtoitii«f  tiW'tnida,  ^vUshjift'iiow oaMideredwhaving.beaoaiiei 
fMitiaflthe'fMatnWttotwbeBvbaifingfHVBBd  thor  ooatomen,^!)!* 
"tm  cfctitledto  BrtHin  Hxm  fo»  Ma  gwnentlbalattoet  toe  fto» .  tfW?; 
Mw^.Kia  tnie-Astaahetweei)  theDefcndaDtaudiri/KiviCtWi 
fonoat  faaft  ]reWtvfed-rth«>  gOod»m  ^i/Km'ajkCQOuntbmid  «. 
twlooeiBgitaliiMf  <-dM>iI>ef(i>M)aQtrw«uld  hav«.fa8d  a  iigi»t  *A.t«: 
rMM*tiK»lK;i'Bu&lli»i(|«esti<>!lTWMru.  Wbetb«nM«m  n^Hi 
aSBii»t.Jii^MbpN.-£|#,^ii.butHUM  doe  fiom  Tft/wat  he  tii». 
dafcndwit  JiaTui|ligoMhe'90od«tHtp  bis  hands  iwitlwpt  .bKTifW- 
hnm)ji&CBM«.saat.itbe:PtHiatiff,iaad   W^aon  had  {weTiowl;. 


IN   THE   F0«TY-8BCONB  YbAR   OP  GbEORGE  III.  W^ 

attachmeDt^of the-ereditors*    Nov  I. do  not  see  anyrealdis^       }S/iB(^ 
between  the  two  case&i    Foraltbougbt  the  question  upona 


tke  lieiiidf  die  paeker  did  BOt  arisen  yetl  do  not  see  litnr  tlie  '  ^^'^^^'^ 
JDcfieBdantiir  lo  be  distingmshed  from  imy  otber'creditor  of  MTtfi  GyM, 
$om  ^ndt  ebdiniiig  under  a  ^>ecifie  >  lien,>  but  deriving^;  bar  ligfat^ib 
tff^ctfAefffooiB  wtid^t^  A^i  due  item  JViittm^  'I  admit^hat^ 
WiUok  bddroceived  mon^tfiomtlier  Defendant,  0rtbe^laii^ 
had«6oept^  b^qpon  tbeiaitb  of  these  goodMhei  Defendtel 
would luitehad<avigbt  to  retainv  beeause'  tbe  Plidntiff  badiiA^ 
t<8ted'ff^t/sBw  with  >a'poiwer'td<make  them  liable iU>«nob a  bhotau 
But'4n  thfr  t>reBeiift  ease'  I  ^am  ^f  opinion 'tbaA^^eoniaiitojttstie^ 
feqaiipetthat^tfae  lienof  the  Defendant sbolddnotjbeextetiiM 
bey«MyGL  wbitt  w«s  aotuaUj^  advanoed^  byhfaa;  ^mni  liiese  pai^^MM 
knrg^Mwb :  '^nd  Us  the  aiwunt  of  idl^iho  dhaifpes'ineideiil  totbidifl 
^oodtf  waa  teaderod  by  the  PiaintifiyltMnkAatiieii  tetltla# 

lO*)«0bVbr,-''^  ■•"•   >■        •►»    i.M-^:  :  '■vii!...l*-i    sill  >> 

'^0BA^IiJ;  ^  I&niof'the«ame(opbidn«  ''it^#4s  {MdrfbctiydMlt^ 
pHfeilf^tlte  vendor  and  vendide  tof^sbind  thi^ebntnMr  atid  fi 
tiKtek>  tfttfl  Hie  4oM»Dt  WM  remflded'bf  t«lati4Mr*  ^pdh  thelMNif 
jMeJ  TUifl'<m»e' differs fWimia  caae  of bankiriptey  r  forther^Ml 

tM*  dis^ttt^^  the  assent  Mtneii  too^  late  to>pfi0T<eiit^theofieratibnwf 
Hie  MTof  baiik#uptcy(A)i  H^  therefor^!  tiiink  that  tke'i^i^) 
bttiM  iai^ti  take piaoO' ^eeaUe  tn^ thd >realioBing> made utfeef 
iM^itrtinyi  Sibiin^i!^^  lirhioh  theugb  kfauibe^n  thought  by  Lotd^ 
B^Mficldi' '  tjbtSi  Ketiyoni  ^d  other  Judges,*  not  to  hbvcr  'bew^ 
a^JlB^l^fd'ihiit  <Me,  iis  4p]^IieaUe  to  tbbj  ;  Hei^tkewhaiiiif^ 
g^lMtf  fib  ^Ifht'to  retain  th^ll^^ 

W^  i]i^kedi«6r;  ki  T^pect  of  aAy'thkg*but  what  had  beeniaU* 
otft'tifiM'tliein:  though  if  ff^ilibit  had^^manded  thte  i(6od»  thev 
wUimlg^WeMEl  h^vehad  a>rightft>undedott  cqstonv  td  lietaUl^' 
fcA^'gMelM  ^afticei  lii  >this  mi0  no  V^ttd  appears j^nois  ianj^^ 
tki^iM  tf  Mtidi'but  a  m^n^'  tsM  of  negllgenbo  on  the  pm^  >dP' 
int9m;*^\ib  ii^rUMfo^ghtiJd  hav^  giireA  Hotioe  io  the  iMpwrfA 
akC"^  W  'baVbig-^ut<  m  ^nd^' t^  thd^cbbtraet  ^  O^h^  titte^ff^ 
JEldlbrHM/i w^^tiie  ]^i^eifembl<i'tkte^!^'^hde(rd^ 
tllritjfd^  *<h^  Wharftttgfef  hk^iid^righ^  to  4iet^^^^ 
hM'^^b^g^n^i^  bafene€^of^a^Aiii«*dtt(ef  iV*^  fTMon^  >>^^  v<i 
'ftd^if'j.^  T^  df  th6daiiie^nioii>.'^iI  ^ofiMt  thiiikHi«Cf« 

tbl^tt  i^y'dcdidion  ib  tht^  da^tbMt^rihtb  thb  ^ueistion  r^speot-' 

' f I     •  •    '    -I      .  ■   •       I  .  -  '  ,        •  •  .  ■  ..,</.,■• 

(a)  See  Smith v.Fky,:5.T.R. 409^    .      :  •    i  ■ 
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t^  tht  ttapftge  ia  tnniM.  The  only  qnertioB  b,  WbetMr 
tbe  ooRtnet  «u  rM6tad«<)  btfWe  the  gMdi  |nt  iMo  tliepOMM- 
"  «lo»irflth«  IMiMitfaDf.  Wiito»  thstenkrairt  «etwl  wkb^rMt 
•|Mr«prie^  ftBd  lUwMt)^  in  wHtiriir  kd  Ibtf'Plftlritifl'U'Miji' ttaiii%e 
'4»iiUi'iMil  MC^t  tfak^bolbt  •n#lM)eorAtl;  W  tb»e«M«fAUt 
■«,  BtfiwMi'^bM'  4«cM0li  ^ali  «t  dfm»«atti*M)MM''«w- 
't*nn*4,)b«h«4li<i4f(brtt)W-ihn  littWMllftto);  Mi'ttHfrMttlpftf 
>IIWf»i^«  IstUrifbB'rMiMff.toti'Nhtatfrif^.ndte  btrwMrttia 
^<XMiNt»j  biMfctiiwa-'tbtf  wrtntin  'M  wifclndwlr  Itr'MMfry. 

-  llMl«tl^41^<MiMMptWg<MiiltfMtl«(kr1»^lb(*/'Md'iftt» 
<cMl  irMMfefib«ili«MH«^'ttif'|^M4r/  AtflM«4re«frlb«i^ 

'wkoobjiMU?  It  irh  peraon  wbo  elfcin*mider  ffVtoii.  'BorAe 
i-PMBtfCn*  ihl*  fo  ^i-gWMto  ft  (MnbiMM  MtWliflt-oT  uy 

MrMh  «W  «li!na  B«Mk<  frj/idM.  The  dvolriM  of  gsiMMl  llcHi 
--utorMflbbldCfMOfaldgtveiiteiitjai  wm •b««rveAfar(^>^jMHi 
^.'|l|iMtf](ld>;'bMI  I'tbitlk  that  dvetriiw  iiMt  u  be  f avoorad, 

irtiHt3i>of->ie|^ot{lt'fiibif«(f  gwtdff.npoa  irtflflh  tbe  IswhiiA 
irkM-^M*  »f*cUt  Hm.to  t*«*taf  tbeiriHUidc  vitbmt  Mi- 
ilefWbtij:  twindefeiiff  tbfltoMhMtby  sflHiag  Ap  aoUm  for  • 
IftMCM)  ItM.  t^MH-aavw  aBt«H  bunt)  by  gntlmritj  ulcdt-lo 
lM-d«rtrfii«Uwtt)raM  g«Mr*l  liem  MretoaRbet  tbe  righta  of 
-AM  p^iMn#  tiot  clHitohii;  uh^m-  those  fraiin  wboiB  tbe  rifht  to 
tiM  Yum  w  dtriwd.    Tba  f>«(e(idim  chrims  twder  fVilmm,  mmi 
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tlif^  d^Mi  0f  otie  mati  to  be  {isiid  bj4li(0  efieeUof  ^iiath«r.  'Jhdro 
i|iiMtiaii»  httve  beeq  aiflde;  Firsty  Wh^t|M9  ^  f^ftij^iff  i^fre 
:  4Bit  an  Mdi  And  UiXwetse.tufceMmty  to,4«9i4^  that»!tl  slioAld 
fftt^lgly  incUM  to  think  that  if  m  nmnil^  mtlte^habit/  dfiMte  Chii 
tl^n  wambMie  <if  a  vkarfinger  at  liu  owti;  a^  auilte  ^tliM.  we 
nffomUmf  df  his  geodi,  and  diqKW  pf  them  thera^  tfi0  Ike 
jamnKjimM  be  at  aa  mid  whea  the.  goadi  lannv^d  ttl Mih 

.  iMdMed^  is  tha  principal  queatioa  to  be^oaiuMerad.    It  :a*]r 

lia  abaorted  that  the  ca«6  (af  ^Jnla  v^^Baur«^V}ik  hi^.«tik>d'vtir)r 

ra^r  .^efltttaty ;  an^  though  it  ha«  baea  i«aat^#eaiiaaQted  .a^^ 

.yalll^4iatlHafity>  in  the^  laaia  baa  baea;  jptaa^r^aA*  It  iittiia 

.^^thare  ai^aa^  irery  peealptt  jeif oiaif^^ 

(ki¥^ii|t90^.4ay0ii^iryQii^  gaodabid;t)aaa'  iaat  mi^ 

ciitfrp^fmil^Mt^  tcwfiipiefa  bafiwa  .^fQrtaiKlca  waii^f^rla 

.ll^^^fmmffm^  ^»tt#irriia^afiar  wtito  ^MHsaft  ^thi^ai^^  a|»4v4t 

Y4f»c^>v0lr>a|qpfaK  t^t  thepeinoii,  to  wham  tbeji ^eMTfiisat^  hM 

laa^  MmcvB^a  wiUi  the  opiisigii^ra!  pariu^ia  thasefiara  if  aaaf^ 

..{Nrai^tf  ^siaritfar  to^lAta  t.  Berwick  were  now  to  ariae  it  <wai4d 

fHatfieottv^tbeaaaiedemibm  9ineetiietiai€iwhea  thatd^abaaa 

,  ktfik  plaae  a  new  dif tinctioii  has  arisen  raspaotfng'  paefblaiiaa 

.  given  to  ajae  toreditor  OT^^the  re«t  ia  eoatomplatiair  of  baak^ 

tmpksf  -:  and  petbaps  that  distinction  would  have  b^ea  aaffiaiiaiC 

.  to  ael  anlde  the  transactian  in  that  case.    But  tbeiohjectiona)^ 

not  rest  here^    For  when  advice  Was  given  to  the  eonsigaor 

thafc  the  consignees  had  sent  away  the  goods  the  4Minkrap|ey 

had  taiiLen  place*    Under  these  circumstances  it  might  be  di$- 

cult  now  to  support  the  case  as  it  was  then  decided:  and  it  is 

remsffhable  that  when  this  case  has  been  mentioned  upon  varioas 

occasions,  it  has  constantly  been  found  fault  with,  and  yet  the 

Judges  have  never  particularly  stated  the  parts  with  which  they 

quamdledt  but  have  always  eonfinned  the  case  upon  the  w}iq1^, 

and  bdlden  the  decision  *  to  have  been  right.    Ooe  main  fn^ilft 

WBB  dus>  thi^  the  Court  w:ould  presume  an  assent  on  this  ppirt 

af  tibe  eons^fuors:  and  in.thatcasfB  it  was  necefsary  ^that.  they 

ahemld  do;  so,  for  the  consignors  had  no  opp6rtuni(y  of  expr^- 

ing  their  assent  until  19  days  after  the  goods  were  sent  away^^and 

two  days  after  the  act  of  bankruptcy  had  taken  place.    la:  the 

present  case  IVilson  never  received  thegoods^:  and  indeed  aoapa 

^ys  hefore  they  came  to  the  <  hands  of  the  wharfinger  he  wroto 

a  lettor  to  the  consignor  signifying  his  intention  not  to  receiva 

thefli,  wfaieh  lettor  was  received  by  the  consignor  the  day  before 

^  '«  .         i  the 
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the  goods  arrived  at  thcwlmif.  If  an  setaal  asMnt  were  neces- 
sary, the  PlaintifTs  answer  to  that  letter  seena  to  i»e  to  amtniiit 
"  Id  an  aAsent.  I4  is  tra&  he  resertcd  to  hmuelf  the  power  of 
jnd^Dg  of  the  oenduot  of  fVilun ;  bat  be  immediately  set  «at  for 
London  and  on  his  arrival  there  demanded  the  goods ;  and  if  tin 
actual  assent  could  not  be  presomed,  I  think  that  would  be  evi- 
dence that  an  assent  was  given.  Indeed  the  terms  of  Wihona 
letter  were  so  strong  that  it  was  hardly  neoessary  for  the  Plain- 
tiff to  endeavour  to  stop  the  goods ;  for  fVilion'a  expression  is 
that  he  shall  not  apply  for  them,  I  will  not  go  over  the  other 
cases.  It  has  been  contended  however  that  the  transaction  is  a 
fraud  on  the  wharfinger.  But  before  fraud  can  be  committed 
iker^  must  be  some  ri^t.  Now  the  whariinger  had  a  mere 
naked  authority :  ood  any  disposition  made  by  the  pctrwrn  who 
gave  such  an  authority  roust  put  an  end  to  it.  It  has  been  ar- 
gued that  the  wharfinger  might  have  extended  his  credit  to 
iVUvm  upon  the  assuranoe  of  the  arrival  of  the  goods :  but  that 
is  a  q>eculation  which  the  law  does  not  allow ;  for  there  can  be 
AO  lien  until  possession.  On  the  arrival  of  the  goods  the  whar- 
finger is  pnt  to  some  trouble  and  expence  for  which  he  has  a 
Uen  upon  the  proprietor  of  the  goods :  but  the  lien  now  claimed 
is  an  extension  of  that  lien ;  and  if  he  had  had  former  dealings 
with  Rickardiou  he  might  have  set  up  a  general  lien  against  him. 
The  lien  whether  general  or  special  must  be  against  the  propri- 
etor, which  in  the  present  case  was  the  Plaiutitf. 
Per  Curiam,  Rule  discharged. 
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the  oegiilar  tune  .for  plepjidiBg  in  tfiM^^^nient  bad  elapsed,  statijlg  iS(&. 

^fmt  t)^  matter  wUcb  be  iap|)Ued  for  leaye  ifco  plead  would  affiwrd  =- 

gprannd.  for  .a  i^.of  emor^  .Aqd.  opns^qu^ly,  tiiat  if  tiki^:  odium  -^^'^^^^^^^ 

prera  8«£feKiedt)0:iproi^f^  tb^  jildg^iQat  might  be  i;^  D^n^'y^u. 
4ie .  <Swr<  «efuaed «  nde.  Ipiahew  cai|^,  ^nd  tjfi»  judgm^ftt^  wd? 
^ifit^riviBfda  revessedfcurierron  ,  ;d  J^^                               ,,».,; 
,vif<9i%y:tP0kcMtU^»hy;iai  mptiw-i  ^..v   ,:.,,,  ;,;  ;,,,  r     >»jf,h 

^f^SWASfrifid^ittAftrig  the'I^aiHtW^S  gOOAi;  IHea,'  N  TheMnstenin 

*■' i Th^edu^ 'was  tried  Wfore' Lord  £/dbn  €li.  J.  at-th^  WW  ^"^f" 
ndrntO'SMnp  tfter  Hilary'Term  190l'/*when  i\^^^^  S^'^n^f*' 

a 'Special  ^<Wdiit  wMch  stated  in  rtbstancel  ad  follow^.-      •  -  *^^''^  tiielrrefpcctiw 

A^tateteraHaftei^'iniftntfoiifed;  *«tmxrf  ftioney^ilot  ek(;e«^(&fi^  BuiWtvun. 
^I0,4)00A  tudbngin^'to  Ae  stntors  dF  th^  OdtM'of  €Ad;f(^#^  act  u  6^.3? 
iirr^sted'bGovermnent Securities imder^t^e'dfr^        6f  "tM  *'**•* 
^d  <ioaK»  arid  oat  of  tlie  interest  ce)rtasn  stims  ndt  txee^iMfjf 
9D,000/:  were  applied  in  pmrchasing  gi^nd;  and  in  boildiil^ 
aOMl  cc^npletiiig  tiie  offices^  and  Tepositories-  Kereinafter  w&a^ 
tiotlM,  atod  id  paying  other  exfpentfe^  retath^g  t($  tbe  ei^etkitibit' 
of  the' act    A  proper  piece  of  ground  lying  ih*iftrf>if  Jhdrtfii 
Holborn  above  th^  bai^^  With  siibh  bouses tmd  bmldinfgsrtu^  wl^ 
thbil'ittailding'ttereon,  was  purchased  out  of  tbe^'^ant  fnoney, 
and  by  indentures  of  bargain  and  sale  inrolled,  conveyed  to  our 
sovereign  Lord  the  King,  hi^'tftflfnahd  successors,  for  the  pur- 
poses and  in  pursuance  of  the  said  act,  whereby  the  King  be- 
came seised  thereof  in  fee  ia  right  of  his  crowi^  for  the  purposes 
of  the  act :  and  out  of  the  same  money  proper  and  convenient 
oflEltes  for  thd  masters  in  ordiiMuy  in  Chancery  a]id*their  eterUL 
alid  for  the  secretaries  -of  bahkruptaand  lunatics,-  and  .their 
clerks,  slnd  safe  aiid  secure' repositories  for  Ae  deeds;  books,; 
papers,  and  writings  of  and  bdonging  to  the  stdtors  of  the  s«d; 
cocnrti  deBvered  or  to  be  delfvered  to  the ^d  masters,'  and  the: 
reoohl^prooeediMg^,  deeds,'  bdoks,'  ^paf^rs;  and  writings^  delii^' 
verei  or  to  >be-delivered  alid  left  in  the  icnstodyiof  the  said  decre*!: 
taries  of  bankrupts  and  Innaties  respectiveiy,*  together'  with  »: 
pttUic  offidefbr  the  suitors  of  the  said  courts  were  built  on  (He 
same  -pkioe  ^  ground,  and  malde  At  fer  the  reception  of  the  saidi 

*  VIda  Rair.  ferntt,  ^ East,  50d.     He'xw.  Bi$h0p  ofttohheiUr,   \t  £a«t,  ^^^ 
UtOHnun  ▼.  Wurd,  3  B.&  A.  31. 
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mMten  and  seoretaries,  and  th«  tmuactton  of  their  respective 
bwioeu  tkerem,  and  for  that  purpose  were  farni^wd  out  of  the 
■Mne  moDey  «itb  divcts  de^s,  writiiig  taUes,  stools,  chairs,  And 
pfesses,  fit  Bsd  neecssary  for  the  transactitHi  of  Buchhnsinwa,  aad 
for  the  custody  and  prescnratkoi  ef  the  said  records,  proceed- 
ings, deeds,  books,  papers,  and  writings.  Id  the  bMemeat 
story  of  the  said  buildings,  nnder  the  puUie  ofibaaod  dow-vay 
thereof  there  are  three  small  rooms,  which,  until  the  31st  of  De- 
cember 1799  were  occupied  and  inhabited  by  a  man  (who  had  a 
wife  and  family  residing  also  with  him),  employed  to  watch  and 
take  care  of  the  said  building,  and  of  the  repositories  of  the 
deeds,  papers,  and  writings  therein  bekmging  to  the  public 
■ttitors  of  the  Court  of  Chancery,  and  paid  a  salary  Set  such 
care  and  trouble  by  the  said  masters  in  ordinary,  but  from  the 
day  and  year  last  aforesaid  the  said  person  and  bis  family  wholly 
ceased  to  inhabit  the  said  rooms,  and  the  same  have  b^n  ever 
aince  wholly  unoccupied.  The  said  offices  and  repositories  form 
altogether  but  one  building  under  one  roof,  and  with  (me  public 
aod  general  entrance  and  stair-case,  and  from  the  time  of  build- 
yig  thereof  the  same  have  been  used  for  the  purposes  in  the  said 
net  mentioned,  and  for  no  other  piurposes ;  and  the  said  build- 
iag,  and  also  the  ground  whereon  the  same  was  erected,  and  also 
tbs  desks,  writing-tables,  stools,  chairs,  and  presses  (except  the 
wooden  chair  in  the  declaration  mentioned,  which  was  the  pro- 
perty of  the  Plaintiff,)  are  vested  in  the  King  for  the  uses  afore- 
aaidf  and  the  King  is  the  owner  and  proprietor  thexeof.  The 
fiont  of  the  said  building,  abutting  on  the  street  called  South' 
amptoit- Bailduigi,  is  erected  upon  ground  whereoB  two  mes- 
,  with  ihoir  appurttinaDcea.  formerly  stood,  which  n 
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that  the  PlaintifT  did  with  his  clerks  and  writers  attend  at  his       1802. 
said  office  durittg  the  usual  offiee  houf^,  for  the  purpose  of  tfans- 
aetin^  the  public  business  of  his  said  of&ce  and  no  other,  and 
tfiat  the  suitors  of  the  said  Court  with  their  counsel  and  solicitors.        Oosi* 
had  always  during  those  hours  free  access  to  the  said  office,  for 
the  purpose  of  prosecuting  and  defending  there  theif  suits  and 
louses  pendihg  in  the  said  court  of  Chancery,  and  that  the  Plain- 
tifTy  and  the  other  masters  did  in  turn  attend  at  the  said  public 
office  in  the  day-time  during  the  usual  office  hours^  for  the  pur- 
pose of  traiisactittg  there  the  public  business  of  the  said  Court, 
by  administering  oaths  and  taking  acknowledgments  of  deeds 
relating  to  causes  pending  in  the  same  Court,  according  to  the 
course  and  practice  of  the  same  Court,  and  for  no  other  purpose, 
and  that  on  the  expiration  of  such  office  hours  the  Plaintiff  and 
his  clerk  and  writers  left  the  said  separate  offices  and  public 
ofiice,  and  locked  up  the  same,  and  did  not  return  thither  until 
th^  retnni  of  such  office  hours  as  aforesaid,  and  the  Plaintiff  and 
hid  cterk  mid  writers  respectively  have  always  had  their  several 
dWelling-houses  or  places  where  they  and  their  families  have  re- 
spectively inhabited  apart  and  at  a  distance  from  the  said  build- 
ing, and  neither  the  Plaintiff  nor  his  clerk  or  writers,  nor  any 
l^rson  whatsoever^  at  the  time  of  making  the  said  rate,  or  frbm 
thence  until  or  at  the  time  when,  kc.  kept  in  the  said  offices  or 
building,  or  in  any  manner  inhabited,  held,  ocieupied  and  enjoyed 
the  siune  or  any  part  thereof,  except  in  the  execution  of  his  said 
office,  and  according  to  the  direction  of  the  said  act,  and  no 
other  person  had  occupied  any  part  of  the  said  building  except 
at  the  time  and  in  the  manner  herein-before  mentioned*     The 
^aid  building,  and  all  the  several  offices  and  repositories  therein 
have  always  been  repaired  and  insured  against  fire  by  order  of 
the  Cowd  of  Chancery,  6tut  of  the  nK>ney  in  the  said  act  men- 
tioned, according  to  the  directions  of  the  said  act.     On  the  se- 
cond Thursday  in  June  1798,  and  before  the  time  when,  ^c.  the 
committee  for  the  parish  of  St.  Jndrew  Holborn  above  the  bars, 
and  the  parish  of  St,  George  the  Martyr,  duly  chosen  according 
to  the  11  Geo.  8.  c.  22.  made  a  rate  upon  all  persons  inhabiting, 
h)t<fii%y  ming,  occupyitig,  possessing,   or  enjoying  any  laflfd^ 
grotmd,  house,  sh«p,  wharf,  warehouse,  coach-hetfse,  stable,  cel- 
lar, vault,  building,  tenement,  or  hereditament  whatsoever,  within 
St.  Andrew  Holborn  above  the  bars  and  St.  George  the  Martyr, 
(except  such  squares,  streets,  lanes,  and  places  as  had  been  paved 
ander  and  by  virtue  of  a  certain  optional  clauide  in  the  same  act 

K  2  mentioned,) 
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mentioiied,)  for  the  necessary  purposes  of  that  act,  aod  the  other 
acts  in  that  act  mentioned,-  the  said  rate  not  being  for  new  paving, 
and  not  exceeding  one  shilling  in  the  ponnd  in  the  same  year,' 
according  to  the  proportion  of  the  yearly  rent  or  value  directed 
by  the  said  act ;  and  also  another  rata  for  other  purposes  of  the 
act  upon  all  persons  before  mentioned,  within  such  parts  of  the 
limits  aforesaid  as  uponthedayand  year  lastaforesaid  were  paved 
by  virtue  of  certain  acts  made  in  the  2d,  3d,  4th,  5th,  and  6th  years 
of  the  king,  for  empowering  commissioners  to  pave,  cleanse,  and 
light  the  squares,  streets,  lanes,  and  other  places  within  the  city 
and  liberty  of  Wettmimter,  and  other  places  in  the  said  act  mea- 
tioned,  not  exceeding  sixpence  in  the  pound  in  the  same  year, 
according  to  the  proportion  aforesaid ;  and  in  and  by  the  said  two 
several  rates  did  rate  and  assess  the  Plaintiff  as  an  inhabitant 
and  occupier  of  one  separate  set  of  oSices  in  the  said  building, 
and  for  and  in  respect  thereof  in  the  sum  of  3/.  St.  Gd.  for  the 
purposes  last  aforesaid.  Of  these  rates  and  assessments  due  notiGe 
was  ^ven  to  the  Plaintiff,  and  the  sum  of  3/.  2i.  Qd.  legally  de- 
manded, payment  of  which  being  refused,  Ihe  Defendant  by  vir- 
tae  of  a  warrant  of  two  magistrates,  distrained  the  chair  men- 
tioned in  the  declaration  then  found  and  being  in  the  separate 
and  distinct  set  of  ofiBces  occupied  by  the  Plaintiff  in  the  said 
building  as  aforesaid. 

Heywoad  Seijt.  for  the  Plaintiff.  One  fact  stated  in  the  ^>e- 
cial  verdict  may  be  laid  out  of  the  consideration  of  the  Court, 
namely,  that  the  buildings  In  question  were  erected  upon  the 
scite  of  two  houses  formerly  rated.  For  it  has  been  clearly 
settled  by  the  cases  of  Rex  v.  St.  Luke's,  2  fiurr.  1063.  Jtexv. 
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which  have  been  rated  are  to  be  considered  as  public  buildings  ?        1S03. 
•  For  if  these  be  public  buildings  the  Plaintiff  is  not  rateable,  it      — — — 
having  been  provided  by  the  11  Geo.  3.  c.  22.  s.  38.  that  all  as-      "^^J^'*^ 
sessments  in  respect  of  public  buildings  shall  be  made  upon  the     Copxland. 
proprietor,  not  on  the  inhabitant  or  occupier.     In  this  case  it  is 
found  that  the  King  is  the  proprietor.     It  is  not  nec€;3sary  to 
argue  whether  the  King  be  rateable  or  not,  for  if  the  Plaintiff 
be  not  it  is  sufficient  for  this  case.     But  independent  of  the  ge- 
neral rule  that  the  King  cannot  be  charged  unless  personally 
named,  itisclearfrom  the  clause  of  distress,  8.39.  which  autho- 
rizes the  collectors  to  levy  on  the  goods  of  the  parties,  whether 
found  upon  the  premises  or  elsewhere,  that  the  provisions  of  the 
act  could  not  have  been  intended  to  apply  to  the  King.     Nor  is 
there  any  hardship  in  this ;  for  by  s.  17.  it  is  provided  that  the 
•jcommissioners  shall  not  be  bound  to  pave  in  front  of  any  build- 
ing belonging  to  His  Majesty.      When  it  is  considered  that 
these  buildings  have  been  erected  out  of  a  public  fund,  and  ap- 
propriated solely  to  public  purposes,  it  can  hardly  be  contended 
that  they  are  not  public  buildings.     Nor  will  it  make  any  dif- 
ference that  a  part  of  the  building  is  denominated  the  public 
office,  and  used  for  the  general  business  of  all  the  suitors,  whereas 
the  apartments  in  question  are  appropriated  to  the  use  of  the 
Plaintiff  only.    For  business  transacted  by  the  Plaintiff  in  those 
apartments  is  public  business  only  relating  to  the  suitors  of  the 
court.     If  indeed  he  had  used  them  for  his  private  convenience, 
and  had  derived  a  beneficial  occupation   from  them,  he  would 
have  been  liable.     This  distinction  is  recognized  in  many  cases 
which  have  arisen  upen  the  poor  laws.  Rex  v.  Matthews,  Cald.  1. 
Eohion  V.  Hydey  Cald.  310.     Rex  v.  Eyles^  Cofnfs  Bott,  1G9. 
Lord  Bute  y.  GritidaU,  1  T.  R.  338.  Revv.  Hurdis,  3  T.  JR.497. 
Rex  v.  Woodicard,  5  2\  R.  79.  Rex  v.  Catt,  6  T.  R.  332.    And 
though  it  be  stated  that  a  person  was  employed  to  watch  and 
take  care  of  the  building,  yet  that  will  not  alter  the  case  if  he 
were  only  employed  for  the  purpose  of  carrying  the  object  of 
the  establishment  into  effect.     This  appears  from  the  case  of 
Rexv.  Field,  5  T.  R.  687,  where  it  was  held  that  a  woman  who 
occupied  apartments    in    the   buildings   of  the   Philanthropic 
Society,  for  the  purpose  of  superinte-iding  the  children,  was 
not  rateable  in  respect  of  those  buildings.    The  present  question 
b  decided  by  the  case  of  Eckersall  v.  Briggs,  4  T.  R.  6.  which 
arose  upon  another  paving  act,  10  Geo.  3.  c.  2^).  and  where  Lord 
Kenyon  says,  ''  The  question  then  is,  what  is  meant  by  public 
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1802.  buildings  I  and  that  may  be  answered  by  saj^g,  that  those  are 
public  whicli  are  applied  to  public  *  purposes.''  With  respect 
to  a  case  which  may  be  relied  upon,  where  the  present  Plaintiff 
GopiLAND.  was  assessed  to  the  duties  on  inhabited  houses,  for  chambers 
L  ^^  J  rentedJby  him  in  SymontPs  Inn^  for  the  purposes  of  carrying  od 
the  business  of  his  office,  and  that  rate  was  confirmed  by  the 
Judges,  it  may  be  observed,  that  where  a  person  rents  chambers 
for  the  purpose  of  doing  his  public  duty,  instead  of  doing  it  at 
his  own  house,  he  does  so  for  his  own  convenience :  which  dif- 
fers materially  from  transacting  business  in  a  place  appointed  for 
that  purpose  by  the  public.  Another  case  will  probably  be 
urged  as  an  authority,  where  a  rate  upon  these  very  apartments, 
together  with  the  public  office,  was  confirmed  by  the  Judges. 
As  to  which  it  may  be  sufficient  to  say,  that  decisions  of  this  sort 
being  made  without  argument,  cannot  be  put  in  oppositicm  to 
the  determinations  of  the  ordinary  Courts. 

Praed  Serjt.  for  the  Defendant.  The  argument  on  the  other 
side  tends  to  shew  that  the  property  in  question  is  not  liable  to  be 
rated  at  all.  But  it  appears  to  have  been  the  manifest  intention  of 
the  act,  that  all  property  should  be  rated  in  some  hands  or  other. 
And  Mr.  J.  Jskhurst  in  EckersaH  v.  Briggs,  speaking  of  a  similar 
case,  says,  **  It  clearly  was  the  intention  of  the  Legislature,  when 
this  act  of  Parliament  was  framed,  that  no  real  property  within 
this  district  should  be  exempt  from  the  rates  imposed  by  it.  The 
property  must  be  charged  to  some  person  or  other.''  In  the  dis-^ 
cussion  of  this  case  the  authorities  upon  the  poor  laws  may  be 
laid  aside.  For  in  all  those  cases  the  questions  turned  upon  the 
sufficiency  of  the  occupancy  of  the  party  rated.  But  here  the 
question  is,  whether  the  Plaintiff  do  not  fall  within  some  of  the 
words  of  this  particular  act  of  Parliament,  which  are,  "  Persons 
who  do  or  shall  inhabit,  hold,  use,  occupy,  possess,  or  enjoy  any 
land,"  ^'c.  The  act  itself  appears  to  have  made  a  distinction  be- 
tween the  apartments  appropriated  to  each  master  and  the  public 
office  of  the  suitors;  the  latter  being  expressly  denominated  puA/tc, 
which  the  former  are  not :  a  circumstance  which  cannot  be  consi* 
dered  immaterial  in  an  act  of  Parliament,  in  which  the  distinc- 
tion between  private  and  public  buildings  was  contemplated  and 
expressly  provided  for.  Although  no  decisions  upon  this  particular 
act  are  to  be  found  in  the  courts  of  Westminster- Hally  there  are 
two  cases  which  have  been  decided  before  the  Judges,  which  must 
be  considered  as  high  judicial  authorities  upon  the  subject.    The 
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present  Plaintiff^  in  the  year  1779,  having  been  assessed  to  the 
iahabited  house  tax  for  chambers  rented  by  him  in  SymomFs 
*lfm^  for  the  purpose  of  transacting  the  business  of  his  office,  the 
assessment  was  confirmed  by  the  Jodges  (a).  Now  it  is  found  ia 
the  present  case  that  the  Plaintiff  kept  the  key  of  the  apartments : 
he  might  have  used  them  as  he  thought  proper;  and  even  if  they 
are  to  be  considered  as  public  buildings  there  was  a  private  occu- 
pation. They  were  in  all  respects  used  as  the  chambers  in  Sjf* 
monJPtInn ;  and  if  the  former  were  rateable  as  an  inhabited  house^ 
these  apartments  must  also  be  considered  as  having  been  inhabited 
by  the  Plaintiff.  The  other  case  (A)  arose  upon  this  very  act  of 
Parliament,  respecting  these  very  apartments,  together  with  the 
others  in  the  same  buildings,  and  is  therefore  to  be  considered  as 
an  express  authority  upon  the  point.  The  result  of  the  inquiries 
which  the  Court  desired  to  be  made  is,  that  the  Six  Clerks',  Regis- 
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(•)  At  a  Meeting  of  the  Coroniiition- 
en  of  the  Lend  Tax,  aocing  for  the  U- 
bertj  of  the  Rollt,  hi  the  OMatj  of  Hid- 
ikmg»  «t  the  Six  aerfct  Halt  in  Chtm- 
C€ty-imet  OB  Mb  of  February  1779. 

JPfftr  Mfard  Efq.  one  of  the  Maiferf 
in  the  High  Couit  of  Chanoeryi  rents 
cliambers  in  a  place  called  SyvMnd't  Inn 
in  Cib— cffjf^fawf,  merely  for  the  parpose 
of  carrjing  on  the  business  of  his  office, 
for  depositing  the  deeds  and  writings  left 
with  hua ;  and  ae  person  lodges  or  victuals 
in  such  chambers,  nor  are  the  same  used 
for  any  other  purpose  than  as  afores«ud ; 
and  thefHbre  the  said  Mr.  Hoifird  does 
not  iqifirehcad  the  same  to  come  within 
the  ■wHwhig  of  the  act  of  parliament  for 
gnmting  to  "  HJs  Majesty  certain  dnties 
"  awm  all  hihahitcd  houses  within  tlie 
"  hmgdofli  of  Gfvaff  BriuOn,"  We  are  of 
opfauon  the  said  ohaoihcrs  ought  not  to  be 
aneased  to  the  house  tax,  and  have  al- 
hnred  tlie  appeal. 

Mr.  K.  Golden,  the  Surveyor  for  the 
Crowo^  being  present  and  diseatisled 
with  o«r  dttemination,  requetted  the 
case  !•  he  stated  specially,  which  we  have 
hetehy  done,  and  hombly  submit  the 
same  for  year  Lordships'  ophdon  thereon. 
Given  wider  oar  bands  the  day  and  year 
above  written, 

M  Mitfirrd. 
ChirUiwn  Zmeke. 
John  Dhkini, 
Benjnmm  Green, 
S,  Af .  Leeke. 


18th  Nee.  1779.  Wc  are  of  opinion 
that  the  determination  of  the  Coasmis  • 
sioners  is  wrong. 

J.SxTWNtn* 
H.  Gould. 

R.  WtlLBS. 

W.  BLanxsTont. 
W.H.  AsHBunsr. 
G.  NAaxs. 
Ja.  Eyhb. 
B.  Hot  HAM. 
R.  PanaYK. 

(a)  At  a  meeting  of  the  commissioners 
for  hearing  and  determining  appaab 
against  the  duties  on  windows  and  inha^ 
hited  houses,  held  at  the  White  Hert  Tsh 
vem  ia  Hoibem,  on  the  28th  day  af 
March  1797,  Mr.  Cmrr  on  behalf  of  the 
Masters  in  Chancery  appealed  againat 
the  assesBments  made  on  the  window  and 
house  duty  for  certain  offices  in  a  Imtld- 
ing  lately  erected  in  Seuthempton  Atifd* 
ingt,  Chatteertfkme,  isi  respect  of  which 
duties  the  olBces  made  use  of  by  each  af 
the  Masters  had  been  made  the  subject  of 
separate  and  distinct  assessments,  «nd 
they  had  accordingly  been  called  on  for 
payment  of  the  duties  assessed  on  tlieir 
different  cilices,  besides  which  the  Mas* 
ters  had  been  called  on  jotntJ v  for  pay* 
went  of  the  duties  assessed  on  other 
parts  of  the  buildings,  consisting  of  the 
PuMic  Office,  ilie  Pokiiic  Sale  liooai,  tlic 
Porter's  Apsrtment,  and  the  general 
Stair-case.    The  said  Mr.  Carr  alleged 

that 


Co  Pill  hB. 


A.).        v:CASE8  iR  EISTEB  TEILH   >  > 

fef^a,  and  AocAtntant  Osnenl^ '  oflS<»s  ure  rated  bj' the  poviMl 
nte  npoD  thei  oumpieis  ]  tiw«{fh  bj  vgre^nent  4be  Boncbera  of 
Lmootn's  /a^ptiy  (be  smonnt'  TbeOrdnBnce office, two Seor9- 
luiea  of  State'*  offices  and  the  TrsMport  office^  are  latad  ut  the 


idiU  theliuildingi  In  qnnriMi  were  ei 
■  '  putii 
lili  pr 
Lnatttolni- 
,*^uv*«  itiettigbGaottorClwiccn,  lo' 
"Uj  out  ft  further  lyp  of  IlicifitoniBo- 
*'  n«jupan  praper  iriiartBct,  iiM  fbf  rip- 
''  ply'ilS  'Ik  InMroUtivatdi  dUtiui(i»c 
'•  llie  cipeDctf  o(  ihs  office  of  the  Ac- 
"  ccnnunt-Oencnil  and  for  ftuiMlng  ol'- ' 
)"  finN ,  '<>r  tt>a  AUMen  in  vrduiaiy  ,ia 
"  ChaiiCTrj,  Bill]  1  iiBbtic  office  fflr  ibe 
'niUfi  of  (W  3«d  Coitt,  and  bfiiRi 
*t'^llM!>*crct«iin.Qf,t>Mkntpt>aiidlD- 1 
"  iwttca.uid  biiitdint  rewnllutiu  lattt- 
.*  Mrlnn  ihe  ikic  dcediortbt  lUllaa  of 
f  tbb  Mid  C<Hi^,  tin  jfoard*  ud  pn- 
^  ceediiigioflheCoininMdnBniDf  BinL- 
'^  nipli  Bill  IrfBittdi  /.'.  md  that  aucb 
bBildiflgt  were  made  me  of  b;  Ihe  Mii- 
"len'for  llie  purpow  of  t™iii«elm({  the 
bOilnaii  paeuliwtD  Ihdrofllcn.kaltlnt 
■Ibe  iiRM:  -urn  not  iahabUc4  oi  uied  ex- 
cept at  ufllce  hoan,  ricept  b;  a  porter 
who  -had  a  aepanfe  •paitncnt  in  the 
•ame  bi^ldin^ls  lake  care  of  tlie  ume, 
when  it  m>  admitted  tli|l  tlie  porter 
Iwilh  h^'Wife  knd  hnil;  aMb  druit.  and. 
■lept,  and  ca|uequuiljj'  reiided  and  wu 
taidbj  IbeMidMaieeripropartionaWj. 
/Xbe  MM  Mr,  C<rr  fi>rt)Mf  alUfed  tbM  . 


JMty,  \ie  SomTOT  contended;  that  or- 
caioiiiiKe  did  .uH  cnwpt  One  Mmun 
ttBm  tautimi,  borate  the  eieroMtom 
'  undter  the  Mitns)  ee^  ol'painilBeMiti  fa- 
■ouifof(lMlUtigaodRi>wr.F4ail7'  ait 
ntriliiwd  tn  pallet  and  houeain  whidi 

'  Hi«ni>j«il7Md'tbe'Raj^rama7*dt- 
.«llt  rends.  ...        i    >  L  ' 

We  tde  Coniinlnlonm,  whose  names 
•re  lierettnto  labaeribed,  bchtg  ^rMeM, 
iiud  liaTini. beard  aod cauiiitticil  wlM 
wat  aUeued  on  the  partorthe  Cria'ni,  u 
«*l^kl  on  Ibl'fiM  of  DM  HaXCn  I* 
Cliapcer;,  ba*e  tbondu  St.tO  .allow  the 
aiaeniDenl  and  tliiiillaw  ibc  appeal. 
WIdi  wlueh  dtttnUnatiwi  Mr.  Ctrt,  <Ai 

,  )he  put  of  Diei&^Mfn*,tw^B<li**'i'' 
fied,  hath  reoulted  a  tale  (o  be  atated  hj 
tc  far  the  opinA-i  at  otie«r  nibfe  •(  the 
Jud^  at  the  Coart  •!  Kiitg'i  BfrKh  ae 
ComnHKi  Fleai,  or  the  BHOtu  of  (bl 
Uinn  oTJ^Khe^et;  which, «a  haaa 
llitebj  doiia  accoidiaglj. .  I^itneaa  au 
halub  Ihij  da  J. 

,       ...      If.  BImmin. 
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Mune  manner,  iMnringf  been  pared  «iMter>therll -Geo.  3.  c.SS.  IMS* 
The  Hieaiiiiucjr  Sorae-Guards^  Adiiiifalt]r;'WiIiit^HaU»  and  Sig- 
net^  '1>eing^  sHimted>  in 'B^adway,  which  was  paved  at  the  ex- 
penoe  6f  Goyernmeht,  ilrO' pot  ratted.  Buckingiam' House,  which  CoitbAvi»» 
ii)  settled  on  the  queen,  is  rated.  The  offices  in  Somerset-House 
(the  scite  of  an  old  palace)  pay  to  the  inhabited  honse  tax,  but 
the.aceaJia¥iag  been  payed  by  6oyerpmei^t>,,  they  are  not  rated 
to'tte  paying"  rate.  Cur.adv.vuU. 

On  this  day  tbe  opinion  of  the  Court  was  delivered  by 
'  Lord  AlvIiN'LBY  Cfa.  JF;  The  single  question  in  diis  case  is^ 
Whether  thi»iaia  has  been  dn^  impased  according  to  the  prbyi- 
sionsof  11  Geo.  3.  c.22.?  The  material  words  on  which  this 
queation  arises  are  these,  that  the  Commissioners.  **  shall  make 
on6  ormore  rate  or  rates,  assessment  or  assessments  upon  all  and 
eyery  person  and  persons  who  do  or  shall  inhabit,  hold,  use,  oo- 
cti^y,  possess  or  enjoy  any  land,  ground,  house,  shop,  wharf, 
warehouse,  coachhouse,  stable,  cellar,  yault,  building,  tenement, 
or  Kereditameht  whatsoever,  which  assessment  is  to  be  made  by 
apomid  rate.**  This  therefore  is  a  general  assessment  upon  aU 
pi^nioti]^.  who  shall  inhabit,  hold,  use,  occupy,  possess  or  enjoy 
«^  land  or  ground  of  any  description  whatsoever,  and  if  this 
clause  hiad  stood  alone  the  clause  would  clearly  h^ve  depended 
upon  the  same  sort  of  question  which  has  often  arisen  on  the 
poor  riates.  Whether  the  Masters  in  Chancery  wereto  be  consi- 
dered um  inhabitants  or  occupiers  ?  But  as  it  was  intended  that 
all  property,  however  occupied  should  be  rated  for  the  pavings 
the  Legislature  has  provided  in  what  manner  certain  buildings 
sbonU  be  rated,  reciting  that ''  forasmuch  as  it  is  reasonable  that 
all  pnblic^bltiUdings,  dead  walls,  and  void  spaces  of  gpround,  should 
be  rated  -and  assessed  for  the  purposes  of  the  act,"  it  enacts  that 
flie  Commissioners  may  "  rate  and  assess  all  parish  churches^ 
church  yards,  chapels,  meeting  houses,  schools,  inns  of  court 
andcliancery,,halls,  societies,  markets,  warehouses,  wharfs,  void 
spaces  of  ground,  and  all  other  spaces  of  ground  whatsoever, 

I 

erery  thing  is  ssfr,  he  goei  to  bed.     For  19th  June  1798.     We  are  of  opinion 

these  tcnoces  he  is  paid  forty  Kiiineas  that  the  determioation  of  the  Com  mis* 

a-jear  out  of  the  general  fund  belonging  sioners  is  right, 
to  the  Misters.  Jas.  Etbb. 

W,Blamire.  •  An.  Macdonald. 

J.Wigg.  B.  Hot  HAM. 

W,  Hatekdiporth.  A.  Thompson. 

R.  Golden,  G.  Rook  a. 


at 
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180B.  at  a  rate  not  exceeding  Gd.  in  any  one  year  for  every  square  yard 
■-^——      of  pavement :"  vliich  rate  ii  directed  to  be  paid  in  respect  of 

*^«[*"  ohnrcbea  and  cltapeU  and  church  yards,  by  the  obarch  or  cha- 
Cmiuw*.  pel  wardens :  and  npon  the  other  proper^,  by  the  ownen  and 
proprieton  thereof.  The  first  of  tiiese  claases  therefore  cfaa^ea 
the  occnpien  of  the  lands  therein  mentioned  at  a  pouod  rate, 
and  the  second  charges  the  proprietors  of  poUic  boildings  1^ 
the  square  yard  of  paving.  The  only  difference  betveen  this 
and  the  Mary  h  Bone  act,  which  passed  in  the  year  preceding, 
and  on  which  the  case  of  JEckenaU  v.  Briggi  arose,  is,  that  in 
that  act  who'e  the  yearly  income  of  public  buildings  could  be 
ascertained  they  were  to  be  rated  by  a  pound  rate ;  whereas  in 
this  case,  all  public  boildings  are  to  be  assessed  by  the  square 
yard  of  pavement.  With  respect  however  to  the  distinction  b^ 
tween  puUic  and  private  buildings,  there  can  be  but  one  con- 
struction of  both  acts ;  and  Lord  Kenyan  in  the  case  of  EckenM 
V.  Br^t  thought  the  line  of  distinction  very  plain,  ct't.  that 
where  a  building  is  applied  to  public  pnrposes,  it  is  a  public 
building.  The  question  therefore  will  be.  Whether  according 
to  the  true  construction  of  the  act,  these  apartments  for  which 
the  Masters  have  been  rated  are  to  be  deoned  public  buildings  I 
These  apartments  are  situated  in  a  building  which  was  erected 
by  virtue  of  an  act  of  parliament  passed  in  the  thirty-second  year 
of  the  King ;  which  directed  that  a  sum  of  money  belonging  ta 
the  suitors  of  the  Court  of  Chancery  should  be  laid  out  in  60- 
vemment  securities,  and  the  interest  of  the  m<H>ey  applied  nnder 
(he  order  of  the  Lord  Chancellor  towards  building  and  com- 
pleting proper  and  convenient  offices  for  the  Masters  in  Chan-. 
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nees  thereiii,  and  that  they  have  hitherto  been  used  for  the  pur-  18QS. 
poses  of  the  act,  and  for  no  other  purposes  whatever.  It  is  in- 
deed stated  that  up  to  a  certain  period  a  person,  employed  to 
wateh  and  take  care  of  the  buildings  apd  papers,  and  who  was  Cofblav». 
paid  by  the  Masters,  lodged  in  three  small  rooms  in  the  basor 
meat  story.  It  was  certainly  very  proper  that  such  a  person 
should  be  so  employed,  and  I  cannot  think  that  this  circumstance 
can  make  any  difference  in  the  case :  and  I  hope  that  the  Mas- 
ters in  Chancery  will  not  be  afraid  to  take  him  back  again, 
though  possibly  it  may  be  safer  that  he  should  not  bring  his  wife 
and  fhraily  with  him.  If  then  these  apartments  are  to  be  const* 
dered  as  public  building  the  rate  has  been  improperly  made, 
since  it  has  been  made  by  a  pound  rate  on  the  occupiers ;  where- 
as it  should  have  been  made,  if  at  all,  on  the  owner  and  by  the 
squaie  yard.  In  the  present  case  however  the  owner  is  the  King ; 
and  if  it  were  necessary  to  shew  that  the  King  is  not  rateable  in  a 
case  where  he  is  not  expressly  named,  I  might  refer  to  a  clause  in 
the  paving  act  (a)  which  exempts  buildings  belonging  to  His  Ma- 
jesty from  the  jurisdiction  of  the  Commissioners.  But  it  has  been 
argued  that  although  this  may  have  been  erected  as  a  public 
bmiding,  and  vested  in  the  King,  yet  that  there  are  many  cases 
in  which  property  belonging  to  the  King  when  occupied  by  a 
subject ^as  been  held  rateable;  and  I  readily  admit  that  if  it 
could  have  been  shewn  that  these  apartments  had  been  perverted 
to  any  private  use,  or  that  any  beneficial  occupation  or  enjoy- 
ment had  been  derived  from  them,  they  would  have  fallen  withiii 
the  cases  which  have  been  decided  upon  the  poor  rates  in  thisre- 
speet,  and  would  have  been  rateable.  My  Brother  Praed  felt 
how  much  the  decisions  upon  the  poor  rates  pressed  upon  him ; 
and  therefore  endeavoured  to  lay  them  altogether  out  of  the  case: 
but  they  appear  to  me  to  bear  strongly  upon  the  subject.  The 
words  of  the  statute  of  Elizabeth  are  ''  inhabitant  and  occupier." 
The  cases  therefore  upon  the  poor  rates  are  authorities  to  shew 
that  persons  who  are  only  employed  in  thf;  business  of  their  pub- 
lic stations,  are  not  within  the  meaning  of  the  Legislature  *^  in- 
habitants and  occupiers."  In  the  case  of  The  King  v.  St,  LuMs, 
3  Burr.  1068.  it  was  urged  in  argument  that  the  ground  upon 
^hich  the  hospital  was  built  had  been  formerly  covered  with 
buildings  which    had   been  very  productive  to  the  poor  rate, 

(a)  11  Geo.  3.  c.  22.  J.  17. 

and 
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and  that  it  wasanjnst  that  tbe  hospital,  which  was  boilt  trpoothe 
aam6  ground,  ihonld  be  exempted :  but  Lord  Mam/iefd  answered 
that  the  rateabillty  of  property  must  depend  upon  the  uw  to 
.  which  the  owner  thinks  proper  to  app];  it,  and  th&t  as  no  occu- 
pier of  the  building  within  the  meaning  of  the  act  was  to  be 
ItMind,  Uie  building  could  hot  be  rated.  The  same  rule  prevailed 
in  The  King  v.  Sf.  Bartkolomm'i,  and  The  King  r.  Waido ;  for 
the  oocnpien  made  no  profit  of  the  buildings ;  and  yet  in  the  lat- 
ter case,  there  was  a  womscn  resident  in  the  house  who  made  it 
as  ravtii  her  private  haMtation  as  the  porter  in  the  present  case; 
except  indeed  that  she  had  no  fiunily.  So  in  He  King  y.  Wood- 
teard,  the  trustees  of  a  meeting-house  who  made  no  profit  of  it 
were  holden  not  to  be  rateable ;  though  in  Robaon  v.  Hydt,  the 
CFwner  of  a  chapel  who  made  a  profit  of  the  pews  was  holden  rate- 
able. Upon  the  same  principle  in  The  King  ▼.  HardU,  a  master 
gunner  who  occupied  a  battery  house  at  Seafoni  belon^ng  to  the 
Crown  was  held  rateable,  becauae  he  occupied  it  as  his  domestic 
house  fbr  his  own  convemence :  and  the  same  rule  was  applied 
to  the  cases  of  the  Duke  of  Partlattd  (a),  and  of  Lord  Bute  (6) 
the  former  having  been  the  grantee  of  the  scite  of  a  royal  palace, 
and  the  latterratager  of  a  royal  park.  In  Lord  Amkent  v.  Lord 
Somen,  where  stables  were  occupied  by  a  regiment  of  which 
Lord  ^mAe;-tt  was  colonel,  he  was  holden  not  to  be  rateable:  but 
it  was  stated  in  the  case  that  his  own  horses  did  not  stand  there^ 
in  order  to  shew  that  he  had  no  beneficial  occupation.  In  The 
Kingv.  Siuannah  Field,  the  Court  said  that  the  4roman  who  lived 
ill  the  buildings  belonging  to  the  Philanthropic  Society  for  the 
purpose  of  superintending  the  children,  was  not  rateable  in  respect 
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aving  act,  and  to  which  I  cannot  find  an  ansixrer.    This  is  the        1802. 
ase  Qt£cker$all  t.  Briggs,M  which  it  was  contended  that  Lord 
diihian  was  rateable  as  the  occupier  of  certain  stables  rented 
y  him  as.Colonei  for  the  use  of  a  troop  of  horse :  but  the  Court    Corn.AKi>. 
'as  of  opinion  that  as  he  occupied  them  for  public  purposes,  the 
ite   ought  npt  to  be.  made  upon  him  bat  upon  the  owner ;  the 
et  having  made  the  owner  of  public  buildings  rateable  in  the 
eune  manner  as  the  present,  with  this  immaterial  difference  only 
hat  according  to  that  act  if  the  rent  could  be  ascertained  the 
ate  was  to  b|e  imposed  upon  the  owner  by  a  pound  rate,  whereas 
iccoiding  to  the  present  the  owner  is  in  all  cases  to  be  assessed 
»y  the  square  yard  of  paving.     Lord  Kenyon  in  that  case  says» 
*  The  question  is  what  is  meant  by  public  buildings  1   And  that 
'  may  be  answered  by  saying,  that  those  are  public  which  are 
'*  applied  to  public  purposes."     On  these  authorities  the  Court 
Imb  been  of  opinion  that  such  an  occupation  as  is  stated  in  this 
qpecial  yerdict  is  an  occupation  for  public  purposes,  and  that  the 
ipartments  in  question  are  to  be  considered  as  public  buildings 
within  the  meaning  of  the  act*    It  is  said  however  that  unless 
the  Masters  be  rated,  there  will  be  no  one  upon  whom  the  rate 
oaa  be  made,  the  King  being  the  owner :  but  that  circumstance 
cannot  vary  the  question  respecting  the  occupation  of  the  Mas- 
ters :  and  the  opinion  of  Lord  Man^dd  in  The  King  v.  St.  Luke*i 
Hospiialf  shews  that  if  up  person  can  be  found  to  answer  the  de- 
scription in  the  statute,  no  rate  can  be  made.  In  addition  to  this 
objection  great  reliance  has  been  placed  on  a  determination  of  the 
Judges  upon  an  appeal  by  the  Masters  against  an  assessment  under 
another  act  of  Parliament.     3ut  although  this  determination  be 
oertainly  entitled  to  great  attention^  yet  cases  of  this  description 
■ever  can  be  considered  of  equal  weight  and  authority  with  the 
decisions  which  are  made  by  the  Judges  when  sitting  in  their  or- 
dinary tribunals;  where  arguments  on  both  sides  are  fully  heard, 
aad  from  which  decisions  appeal  may  be  made  to  the  superior 
courts.     From  the  great  number  of  cases  upon  taxes  which  are 
brought  before  the  Judges,  their  determinations  are  necessarily 
made  in  a  greater  haste,  and  with  something  less  solenm  attention 
than  the  cases  which  arise  in  their  own  courts.    We  cannot  there- 
fore think  this  determination  entitled  to  sufficient  weight  to  oppose 
the  authority  of  the  decisions  of  the  Court  of  King's  Bench  upon 
poor  rates,  and  the  construction  which  has  been  put  upon  a 
former  paving  act  by  this  Court  in  the  case  of  Eckenalh.  Briggs, 

It 
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It  wUI  not  be  neoessary  to  oonntMit  partioularly  upon  tfae  case 
itielf,  especiallyuit  aroseapon  a  different  act  of  parlUmmt  from 
that  now  under  consideration,  though  some  obserrationa  m^tbe 
COFII.AIIB.  au^eeted  to  take  away  something  fr<^  the  wfflght  of  that  deter- 
nunation.  It  Bffpvaxa  that  the  Masters  were  assessed  individually 
for  their  leipeotive  apartmsnts,  and  collectively  for  the  public 
office.  On  thaappeal,  theJudgesaeera  at  firat  to  faaVe entertained 
some  doubts ;  and  to  have  thought  that  the  case  in  a  great  mea- 
snie  turned  upon  tiie  eburaeter  and  situation  of  the  ohhi  who 
Uved  ni  the  buildiag,  and  desired  further  infoimatkm  upon  th^s 
sulijjeBt.  VpoB  the  ease  being  restated  it  appeared,  that  the  busi- 
ness of  this  rawi  Tas  to  take  care  of  tbe  building,  and  sweep  it, 
foe  which  he  was  paid  a  s^ary  out  of  die  general  fund  of  the 
Masters;  that  his  fhmily  resided  with  him  in  the  basement  story, 
and  that  the  Masters  had  laundressas  to  take  care  of  their  re- 
spective apartments.  I  can  har^y  thiiUt  that  these  eireomstanoes 
oould  make  any  very  materia  difference  in  the  case :  and  it  is 
difficult  to  ouieeiTe  how  the  residence  of  a  porter  who  had  the 
care  of  the  whole  building  could  make  each  Master  rateable  for 
his  own  apartment.  The  public  have  erected  a  building  in  which 
the  Masters  are  ordered  to  toansaet  their  business ;  they  have  ao 
option.  Can  tilis  aabject  them  to  be  taxed  for  such  a  batldiug, 
as  if  it  were  occupied  by  them  for  private  purposes,  tmd  aooerd- 
ing  to  the  value  of  a  boikling  so  oecapied  i  It  is  said  that  the 
Masters  are  at  Uberty  to  occupy  their  respective  apartments  in 
any  manner  whiob  may  suit  theur  own  oonvenietice.  ButtheLwd 
CbaBcellor  has  never  given  thun  authority  so  to  do ;  nor  do  I 
think  that  he  would  permit  it  to  be  done :  and  it  ia  sufficient  in 
this  case  to  say  that  the  apartments  never  have  been  s( 
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Cl^ks'  Office  and  the  Register  Office  are  rated  by  the  pound        1802. 
rate,  and  that  the  Society  of  lincobils  Inn  have  thought  fit  to      — — 
pay  that  rate.     If  that  be  so,  the  Society  have  certainly  paid  that      HuLjr^ito 
rate  in  their  own  wrong :  for  if  they  were  rateable  they  most  have    CorvLAii j>. 
been  rateable  as  owners,  in  which  case  they  would  not  be  liable 
to  be  assessed  by  the  pound  rate,  but  by  the  square  yard.   With 
respeot  to  the  public  offices,  some  pay,  some  do  not :  where  the 
owner  lets  them  to  be  used  as  public  offices  he  is  rated  to  the 
patTifl^  tax.    Thus  if  a  house  be  hired  for  transacting  the  busi- 
ness of  the  Secretary  of  State,  though  the  house  be  not  rateable 
as  a  private  house,  the  owner  remains  liable.    The  only  ques- 
tion in  the  present  case  being,  whether  the  apartments  in  ques- 
tion we  to  be  considered  as  public  buildings  within  the  meaning 
of  the  act,  we  are  of  opinion  that  as  they  have  only  been  used 
for  public  business,  they  are  to  be  so  considered,  and  that  thefe- 
ibie  judgment  ought  to  be  given  for  the  Plaintiff. 
Ptr  Curuan,  Judgment  for  the  Plaintiff. 


BucHER  and  Another  v.  Jarhatt. 


May  nd. 


^T^ROVSR  for  ''  a  certificate  in  writing  of  the  registry  of  acer-  in  troverfor 
tain  ship  or  vessel  called  the  Salem,  which  said  sWp  or  ves-  ^|j*  certificate 

/  *  ,     ,  ,  *  of  a  ship  •  re- 

sel  had  been  registered  by  the  Plaintiffs,  according  to  the  sta«>  gUtry.thecer- 
-tttte  in  that  case  made  and  provided."  ^'^^  ^^^ 

At  the  trial  before  Lord  Alvanley  Ch.  J.  at  the  Guildhall  Sit-  production  of 
tings  after  last  HUary  Term,  it  appeared  that  the  Defendant  f^rwhi^  it 
Imvingbeen  em^^oyed  as  broker  in  the.  sale  of  the  ship  Salem  by  was  copied  ; 
Ike  Plainlifb  had  got  the  certificate  of  registry  in  question  into  ^^jls'been 
Ua  hands^  and  refused  to  deliver  it  at  their  desire  to  the  person  gWcn  to  pro- 
who  had  purchased  of  them,  so  as  to  enable  him  to  obtain  a  firesh  ^^  itMrli^^ 
certificate  of  registry.    To  prove  that  such  a  certificate  had  been 
granted^  an  officer  of  the  customs  was  called,  who  produced  the 
origiiial  registry  fr<Hn  which  the  certificate  was  copied.    This 
evidenee  was  objected  to  on  the  part  of  the  Defendant,  because 
no  notice  had  been  gpiven  to  the  Defendant  to  produce  the  oer- 
tifieate  of  registry  itself,  without  which  it  was  iunsted  that  the 
Plaintiffs  could  not  resort  to  any  secondary  evidence  of  the  in- 
strument which  they  sought  to  recover.     Lord  Alwinley  admit- 
ted the  evidence,  and  a  verdict  was  found  for  the  Plaintiffs. 

*  And  see  Jolley  v.  Taylor,  \  Campb.  143.     Uow  v.  UalU  14  East,  «74. 

A  rule 
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A  rule  Hin  for  a  new  trial  was  obtained  on  a  forma  day,  on  tbe 
groand  of  the  erideooe  having  been  improperly  admitted,  and  the 
case  of  Cowan  v.  Abraham*,  1  Mtp.  N.  P.  Cai.  50.  was  then  cited, 
vhere  Lord  KenyoH  in  an  action  of  trover  for  a  bill  of  exchange, 
refiued  to  admit  any  erideDce  respecting  the  bill,  notice  not  hav- 
ing been  given  to  the  Defendants  to  produce  the  bill  itself. 

5AepAer(f  Seijt.  now  shewed  cause.  The  rule  adopted  by  Lord 
Kenyan  in  Coirait  v.  Jbrahanu  does  not  apply  in  the  present 
case,  for  there  it  was  necessary  that  the  bill  itself  should  be  pro- 
duced, in  order  to  see  whether  any  part  of  it  had  been  paid  off, 
since  the  damages  were  to  be  estimated  by  the  contents  of  the 
instrnmeiit,  whereas  here  the  jnry  need  not  inspect  the  certificate 
of  registry,  in  order  to  estimate  the  damage  the  Plaintiffs  have 
sustained  by  the  detention  of  the  certificate.  Besides  many  bills 
of  exchange  of  the  same  purport  may  be  drawn  by  the  same  per- 
son, whereas  there  can  be  but  one  certificate  of  registry  of  the 
Kuneship  existing  at  any  one  period  of  time,  for  no  new  certificate 
is  granted  til)  the  old  one  is  brought  in.  It  was  only  necessary 
to  prove  that  such  a  certificate  had  been  granted  to  the  Plain- 
tiffs, and  that  the  Defendant  had  tortiously  converted  it  to  his 
own  use.  Is  it  to  be  contended  that  if  trover  be  brought  for  a 
valuable  book,  no  evidence  can  be  received  of  the  value  of  the 
book  unless  a  notice  has  been  given  to  produce  the  book  I  And 
yet  in  Uie  question  of  damages  mach  may  depend  upon  tbe  edi- 
tion of  the  book,  which  will  be  better  proved  by  produotios  of 
the  book  than  by  any  other  means.  If  the  rule  adi^ted  in  Cowan 
T.  Abraham*  be  extended  in  the  way  now  contended  for,  no  line 
can  be  drawn  to  prevent  its  being  also  extended  to  eveiy  4 
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opinion  of  Lord  Kenyon  to  have  been  confirmed  by  the  other        1802. 
Judges.     The  argument  adduced  from  the  supposed  abs.urdity       — — 
of  giving  notice  to  produce  a  book  or  other  specific  thing  sued  „.  • 

for  in  trover,  has  no  weight  whatever  in  this  case ;  for  there  the  Ja^hratx. 
rule  of  law  that  of  written  instruments  the  best  evidence  must  be 
given  unless  wh^re  a  notice  to  produce  the  instrument  itself  has 
fidted  of  success,  does  not  apply,  books  not  being  written  instru- 
ments. That  rule  is  founded  on  the  fallibility  of  the  human 
memory,  and  so  far  is  it  carried,  that  in  an  indictment  for  steal- 
ing a  vmtten  instrument  it  has  been  said  to  be  necessary  to  give 
notice  to  the  prisoner  to  produce  the  instrument  before  any  evi- 
dence can  be  received  of  its  contents.  [The  Court  however  ob- 
served that  such  was  certainly  not  the  practice,  and  intimated 
that  it  had  been  held  unnecessaty  (a) :  and  Heath  J.  said,  that 
in  a  case  tried  before  himself  at  Worcester,  a  man  having  been 
indicted  for  stealing  a  5/.  note  from  a  person  who  did  not  recol- 
lect the  tenor  of  the  note,  the  indictment  charged  him  generally 
with  stealing  a  5/.  note,  without  adding  any  further  description 
of  the  note,  and  the  point  being  reserved  for  the  opinion  of  the 
Judges,  they  held  the  indictment  sufficient.] 

Lord  Alvanley  Ch.  J.  Without  controverting  the  rule  laid 
dofwn  by  Lord  ALewyow,-  I  think  this  case  very  distinguishable 
from  Cowan  v.  Abrahams.  None  of  the  arguments  used  by  his 
Lordship  in  that  case  apply  to  the  present.  There  the  best  evi- 
dence of  the  contents  of  the  bill  of  exchange  was  unquestionably 
to  be  derived  from  the  production  of  the  bill  itself.  But  the  pro- 
duction of  the  certificate  of  registry  could  in  this  case  have  an- 
swered no  purpose  whatever,  the  only  question  being.  Whether 
the  Defendant  wrongfully  detained  the  certificate  from  the 
Plaintiffs  or  not?  It  seems  to  me  therefore  no  violation  of  the 
rales  of  evidence  to  admit  proof  of  the  existence  of  the  certifi- 
cate, in  order  to  charge  the  Defendant  with  a  tortious  conver- 
sion of  that  instrument. 

Heath  J.  There  is  a  material  difference  between  an  action  of 
€tssumpsit  on  a  promise  contained  in  an  instrunient  in  writing  and 
an  action  of  trover  for  the  instrument  itself.  Iii  the  former  the 
promise  must  be  proved  as  laid,  and  consequently  can  be  best 
proved  by  inspection  of  the  instrument :  in  the  latter  the  gist 

(a)  In  The  Kingr.  Aickles,  1  Leach.  rvidence  of  iliebill  was  received,  though 
Cro.  Co.  330.  ed.  3.  which  was  an  indict-  no  notice  to  produce  it  had  been  given 
gnenl  for  stealing  a  bill  ot'cxchange,  pare!       eiihcr  lo  the  prisoner  or  his  attorney. 

VOL.  Ilf.  L  of 
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of  tbe  action  is  the  tort.  Vodoabtedly  if  a  party  n 
take  upon  himself  to  describe  the  ioBtrament  he  moat  prore  Ut 
description.  But  that  is  not  the  case  here.  In  fact  the  original 
JasMTT.  was  i»oduced,  and  that  which  the  Defendant  insiati  ought  to 
have  been  produced  was  only  a  copy. 

RooEB  J.  This  action  is  brongifat  to  recover  fr<na  the  Defas- 
dant  the  property  in  a  specific  thing;  and  therefore  I  think  the 
evidence  received  at  the  trial  was  properly  received.  Where  s 
written  instrument  is  to  be  used  as  a  medinm  of  proof  by  whi^ 
a  claim  to  a  demand  ari^g  out  of  the  instmrnent  ia  to  be  top- 
ported,  there  I  admit  the  instrument  itself  most  be  prodTioed,  «f 
notice  to  produce  it  must  have  been  given  to  the  Defendant  b^ 
fbre  any  evidence  of  its  contents  can  be  received.  But  tUt 
bdtng  an  action  of  trover  for  the  certificate  of  registry  xtself;  I 
can  see  no  sound  reason  why  evidence  should  not  be  admitted  of 
the  enstence  of  the  certificate  in  the  same  manner  as  evideaed  of 
a  picture  or  other  specific  thing  is  constantly  admitted  where  it 
is  sought  to  be  recovered  in  the  same  form  of  action.  It  is  fru 
that  if  a  party  take  upon  himself  to  describe  the  contents  of  the 
instrument,  he  must  prove  it  as  he  describes  it.  In  this  case  H 
was  not  possible  for  the  Defendant  to  entertain  a  doubt  what 
was  the  thing  demanded,  there  being  but  one  certificate  of  re^ 
gistry  to  a  ship  existing  at  any  one  period.  The  original  regia- 
try,  which  is  a  kind  of  duplicate  of  the  certificate,  was  produced ; 
and  the  certificate  itself  being  in  the  possession  of  the  D^m- 
dant,  it  was  in  his  power  to  produce  it  and  shew  that  tite  I^sis 
tifTs  evidence  respecting  the  certificate  was  not  correct,  if  thr 
hod  boen  the  case, 

__  CilAMBRE  J,    There  is  an  essential  difierencc,  ns  I  cono^ 
mode  of  proving  a  very  genera!  or  a  very  miw 
The  rule  undoubtedly 
f  a  writter 
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PiGOTT  V.  Thompson.  jm^miu 

T^HIS  was  an  aqtion  of  assumpsit  tried  at  the  last  assizes  for  «4«,«|5reed  i" 

Cambridgeshire  before  Mr.  Justice  Grose,  when  a  verdict  the  rent  6f^ 
wasfovnd  for  the  Plaintiff  with  63/.  7^.  6d,  damages,  subject  to  ^p?^',,-^ 
the  opinion  of  the  Court  on  the  following  case :  .    hired, "to the 

"  By  three  acts  of  Parliament  of  the  3^  Geo.  2.  the  13  Geo.  3.  JJ~«re'oft«>e 
nod  the  37  Geo.  3.  certain  persons  by  name,  and  all  persons  qua-  en ;"  held  that 
Ufied  as  the  said  acts  direct,  were  appointed  commissioners  for  ^'*^  ^t"  ^d 
draining  certain  fen  lands  in  the  isle  of  Ely  in  the  county  of  be  mamtidiied 
Cambridge,  caUed  Burnt  Fen  first  District,  and  by  the  provi-  ij«*^^,^i 
sons  of  the  said  acts  the  commissioners  are  empowered  to  erect 
certain  toll-gates,  and  take  and  receive  certain  tolls  in  the  said 
fen  landis^  and  the  tolls  are  vested  in  the  commissioners  and  their 
saccessors.     On  tht  2dd  June  1798  the  commissioners  let  the 
said  tolls  to  the  t)efendant  for  three  years,  who  thereupon 
signed  a  certain  paper  to  the  following  purport : 

**  June  23d  1798.  Now  to  be  let  the  several  tolls  of  Burnt 
Fen  first  District^  with  the  toll-house. 

*'  June  23d  1798.  I  do  hereby  acknowledge  to  have  hired 
**  the  above  tolls  for  three  years  by  private  contract,  at  one 
**  hundred  and  forty-five  pounds  ;)er  annum,  to  be  paid  to  the 
**  treasurer  of  the  commissioners,  at  his  house  in  Ely,  by  twelve 
"  equal  monthly  payments  in  each  year,  the  first  payment  to 
**  begin  and  be  made  on  the  24th  day  otJuly  next;  as  witness 
^*  my  hand,  John  Thompson,^' 

The  Plaintiff  was  on  the  said  23d  Ji//?e  1798,  and  still  istrea^ 
surer  to  the  said  commissioners.  The  treasurer  is  the  officer  of 
the  commissioners  appointed  under  the  act  of  Parliament  with 
an  annual  salary.  The  Defendant  immediately  entered  into  the 
receipt  of  the  tolls,  and  continued  to  hold  and  receive  the  same 
daring  the  said  three  years,  and  during  that  time  paid  to  the 
Plaintiff  as  treasurer  several  sums  on  account  of  the  said  rent> 
but  the  sum  of  63/.  75.  6d.  still  remains  due,  to  recover  which 
this  action  is  brought.  The  declaration  contains  special  counts 
on  the  agreement  of  the  23d  June  1798  and  counts  for  money 
paid,  money  lent  and  advanced,  money  had  and  received,  and 
on  an  account  stated." 

*  And  fee  Sparer  r.  Gordon,^  5  M.  £c  S.  308.  316.    Bowes  t.  Motrin,  2  Taaiit.  SfC 
380. 

L  2  The 
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*>02.  The  question  for  the  opinion  of  the  Court  was,  Whether  un- 

iler  the  circumstances  the  Plaintiff  was  entitled  to  recover?     If 

*^'"  *^       he  was,  the  verdict  to  stand ;  if  not,  a  verdict  to  be  entered  for 
t*i«>M:*M»i.     the  Defendant. 

Williams  Serjt.  for  the  Plaintiff.  The  question  is.  Whether 
the  treasurer  of  the  commissioners  be  entitled  to  maintain  this 
action  ?  Which  must  depend  upon  this.  Whether  any  con- 
tract were  made  with  him  bv  the  Defendant  ?  The  Plaintiff 
was  the  agent  of  the  commissioners,  and  the  terms  of  agreement 
signed  by  the  Defendimt  import,  that  in  consideration  that  the 
commissioners  had  let  the  tolls  to  him,  he  undertook  to  pay 
the  rent  to  the  Plaintiff,  who  was  their  agent.  Such  a  con- 
sideration is  sufficient  to  support  the  promise ;  for  if  ji,  in  con- 
sideration of  something  received  from  B,  promise  to  pay  to  C. 
this  is  a  good  assumpsit  to  C.  If  there  be  a  consideration  for 
HiGlassHmpsit,  it  ceases  to  he  tiudum  pactum,  though  that  con- 
sideration arise  from  a  third  person.  Gilbert  v.  Ruddeard,  Dy. 
272.  in  marg.  Dishorn  v.  Detiabie^  IRolL  ih,  31.  If  the  per- 
son to  whom  the  promise  is  made  be  authorised  to  give  a  dis- 
charge it  is  sufficient.  If,  therefore,  the  Plaintiff  be  sufficiently 
described  in  the  agreement,  he  may  well  maintain  this  action. 
Now  the  case  states,  that  at  the  time  when  the  agreement  was 
entered  into,  he  was  treasurer  to  the  commissioners,  and  that 
he  continued  so  when  the  action  was  brought,  and  though 
he  be  not  mentioned  by  any  other  than  his  name  of  office, 
being  described  as  treasurer,  yet  the  rule  applies  id  certum  est, 
quod  certam  reddi  potest.  The  promise  was  not  made  to  any 
person  who  might  be  treasurer  for  the  time  being,  for  such 
a  promise  would  not  be  good  in  law,  but  personally  to  the 
Plaintiff  by  the  description  of  treasurer,  and  the  law  will  not  in- 
tend a  promise  to  be  bad,  if  by  any  inference  it  can  be  made  good. 
Thus  if  a  bond  be  given  to  ^.,  B.,  C,  and  D.,  churchwardens 
and  overseers  of  the  parish  of  JE.  and  they  go  out  of  office,  the 
action  on  the  bond  must  be  brought  in  the  names  of -^.,  B.,  C, 
and  D.,  averring  that  they  were  churchwardens  and  overseers  at 
the  time  when  the  bond  was  given ;  for  the  bond  would  not  be 
good  in  law,  unless  it  were  made  personally  to  them.  Upon 
the  same  principle  if  a  bond  be  given  to  the  churchwardens  and 
overseers  of  the  parish  of  JB.  as  the  bond  can  only  be  good 
as  a  personal  obligation  to  those  who  at  the  time  when  the 
bond  was  executed  filled  the  offices  of  churchwardens  and 
i)verseers,  the  law  will  intend  that  the  bond  was  given  to  those 

persons, 
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persons,  and  they  may  maintain  the  action,  averring  themselves        1803. 
to  be  the  same  persons  who  filled  those  offices  when  the  bond 
was  given. 

Se/Zon  Serjt.  contra  was  stopped  by  the  Court. 

Lord  Al  VAN  LEY  Ch.  J.  It  is  not  necessary  to  discuss  whether 
if  il.  let  land  to  B.,  in  consideration  of  which  the  latter  promises 
to  pay  the  rent  to  C,  his  executors  and  administrators,  C.  may 
maintain  an  action  on  that  promise  (a).  I  have  little  doubt  how- 
ever that  the  action  might  be  maintained,  and  that  the  consider- 
ation would  be  sufficient ;  though  my  brothers  seem  to  think 
differently  upon  this  point.  It  appears  to  me  that  C.  would  be 
only  a  trustee  for  J.,  who  might  for  some  reason  be  desirous  [  149  ] 
tiiat  the  money  should  be  paid  into  the  hands  of  C.  In  case  of 
marriage  it  is  often  necessary  to  make  contracts  in  this  manner. 


(a)  Tliis  ver^  point  aro^e  iu  Lowther  v. 
Kelly,  8  Mod.  115.  where  the  Plaintiff's 
attorney  had  made  a  lease  by  indenture 
to  the  Defendant  in  his  own  nuroo,  ren- 
dering rent  to  the  Plauitiff,  whom  the 
Defendant  covenanted  to  pay  ;  but  the 
case  appears  to  have  been  adjourned 
after  aritoment  without  any  decision  *  1 1 
is  said  by  Levinz  J.  in  Gilhy  v.  Copley,  3 
Lev,  159.  that  when  a  deed  is  made  inter 
partet  a  stranger  shall  not  take  advantage 
of  a  covenant  made  for  his  ber.eiit,  but 
where  it  is  not  made  inter  paries  he  may* 
whether  the  deed  be  indented  or  not ;  fur 
this  he  cites  Cooker  v.  Child,  Hit.  24  and 
tbOar,  2.  B.  R.  which  was  an  action  on 
1^  charter  party  indented  in  these  terms, 
'*  this  indented  charter-party  witnessclh» 
that  Bindley,  master  and  pari  owner  of 
the  ship,  with  the  consent  of  Cooker,  the 
other  part  owner,  hath  let  the  ship  to 
Child  on  such  a  voyage  ;**  and  Child  co- 
venanted with  Bindley  n§cnon  with  Covk- 
er  to  pay  300/.  and  it  whs  held  that  Cook- 
er might  maintain  the 'action.  Lord  Holt 
atso,  in  Salter  v.  Kidgly,  Carth.  77.  held 
that  one  party  tn  a  deed  could  not  cove- 
nant witli  another  who  wus  no  paity,  but 
a  mere  stranger  to  it.  So  where  a  bill 
was  sealed  in  this  manner,  "  received  of 
A,  to  the  use  of  B,  and  C.  equally  to  be 
divided,  to  be  repaid  at  such  a  time  to 
tile  ase  of  B.and  C."  it  was  resolved  that 
Ji.  and  C.  might  each  sue  fur  20/.  Shaw 
V.  Sherwood,  Cro.  Elit.  729.  affirmed  in 
error,  Yelu,  33.  But  where  a  bond  was 
made  to  A.  for  the  benefit  of  B.,  it  wa^ 
adjudged  the  latter  could  neither  sue 
upon  it  nor  release  it,  he  not  being  party 
to  Hhe  bond,  OJley  v.  Ward,  I  Lev.  J 33. 
Vide  etiam  2  Inst.  673.  With  respect  to 
the  right  of  a  third  petson  to  sue  upon  a 
parol  promise  made  to  another  for  his  be- 
neGt,  there  is  great  contradiction  among 


the  older  cases,  all  which  are  collected 
1  Viit.  Abr,  fo.  333.  to  337.  Actimu  cf 
Asiump$it,  (Z).  But  in  DuUon  v.  Foole, 
Mich.  29  Car,  2.  B.  R.  2  Lev.  210.  1 
Vent,  318.  S.  C.  Sir  T,  Ray.  302.  S.  C. 
and  Sir  T.  Jones,  102.  S.  C.  the  point 
seems  to  have  been  very  fully  considered 
and  very  solemnly  decided.  There  the 
father  of  the  Plaintiff's  wife  being  seis?d 
of  a  wood,  which  he  intended  to  sell  to 
raise  fortunes  for  his  younger  children, 
the  Defendant  being  his  heir,  in  consi- 
deration that  he  would  forbear  io  sell  it, 
promised  to  pay  his  daughter,  the  Plain- 
litrs  wife,  1000/.,  for  which  the  action 
was  brought;  and  it  was  held  that  the 
Plaintiff  might  well  maintain  the  action. 
Which  decision  was  affirmed  in  the  Ex- 
chequer-chamber. In  that  case,  indeed, 
some  stress  was  laid  upon  the  nearness  of 
relationship  between  the  Plaintiff's  wife 
and  her  father,  to  whom  the  promise  was 
made;  but  another  case  has  .since,  occui- 
red  to  wliicji  that  reason  docs  not  apply. 
Tn  Marttjn  v.  iiyndr,  Coirp.  437.  the 
Plaiulitf  declared  against  the  Defendant, 
rector  oC  A.,  upon  an  in<»trument  in  writ- 
ing, dated,  ^c.  whereby  the  Defendant 
promised  the  Plaintiff  to  retain  him  as 
curate  till,  ^c.  und  to  allow  him  60/.  per 
annum  ;  the  instrument  produced  in  evi- 
dence was  a  certificate  addressed  to  tho 
Bishop,  whereby  the  Defendant  nomi- 
nated the  Plaintiff  his  curate,  and  ucp- 
niised  to  allow  him  50/.  per  annum.  Up- 
on this  evidence  the  Plaintiff  wai,  aArr 
argument,  held  entitled  to  recover  against 
the  Defendant.  Su  in  Marchington  v. 
Vernon,  ante,  vol.  1.  p.  101.  tn  notii, 
BuUev  5,  expre3«>iy  says,  "  If one'person 
makes  a  promise  to  another  for  the  bene- 
fit of  a  third,  that  third  may  maintain  an 
action  upon  it." 

and 
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181X1.       9^  the  piersooal  ^tioD  is  giv^n  to  the  t|^tee  for  t|k9  l>ei)ie^t  itf 

— l^efane  covert.    But  in  tjifl  present  cas9  i^B  agrpempn^  is,  tliat 

ffP^^  in  consideration  that  the  commissioners  have  let  the  toJU  fp  th^ 
Tj{fi|>r*9^.  Defendant  he  wijl  pqy  (o  tb^ir  tn^tsurer.  Jfoyr  it  ia  atuf)  that 
Ukif  amounts  to  a  prcmuse  to  pay  to  tl^e  perspji  whp  yw  the 
treasurer  at  that  time ;  but  I  lun  deaf  tl^t  gifcb  VM  Vt  (hfi 
ippaning  Qf  the  iostromeqt,  ^d  that  if  the  Defefi4Ant  bfld  boe^ 
removed  from  his  office  it  would  h^ve  b^ea  »  p»ji|)fii)(  vtliph 
WOffM  not  have  availed  the  Defendant  jf  Ijp  bffli  p^niftsd  to  »e- 
count  'vitb  the  present  Plaint^iT.  The  maiiife^^  i^teqtiop  of  Mn 
^g^eem^t  was,  that  the  Defendant  should  pay  the  moqeyto  WJ 
'  perfon  whom  the  conuoissioDerB  should  choosy  to  pake  thoir 
tfieasurpf  for  the  time  bpipg ;  bnt  by  lair  a  debt  i#  not  fo  Aingn- 

Hbath  J.  lam  of  the  same  opinion.  It  appears  to  me  that 
the  appointment  to  pay  to  the  treasurer  w^s  mewt  fPF  the  bl>HiAt 
of  die  commissionera,  and  they  alone  can  sustain  the  action. 

1^0 OK E  J.  Ithink  tbe  coittract  V4j|  mflde with  tbp cffngw- 
sioners. 

CHA¥B)tK  J.  The  contract  is  to  pfiy  the  commisBianeiB 
throngh  the  medium  of  their  officer. 

Judgment  for  the  DeCeodAiit. 

(a)  (a  Famtr  i.  Xam,  E  BL  ltG9.  of  ■ciioii  npon  the  awpit  iwTer  pwM 

Ibi  uslnin  of  ■  mpimdeiitia  bond  made  accnie  to  nioie  tbui  one  penon,  vu,  tl^ 

to  one  Cm,  wilb  an  indortenicat  bj  the  peraonwho'ihould  be  tke  awgneeofCi^; 

obligor  deeluinc  Ihat  he  vronld  pa*  it  to  whereu  the  ■gteement  in  the  priacipd 

uij  awignee  of  Cur.  wai  held  enlitleri  lo  case  proleuei  to  aire  the  ^ine  ngbt  of 

»ca*er  againil  the  obligor  of  the  bond  action '-"■'—-—-■■"'''-— '-— 
in  aiimiwii.    Bat  in  thai  cue  Ibe  right 
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fendabt  apeakii^  of  them  in  their  trade,  and  of  their  weighing       l'8l)2i 

the  said  wool,  said  "  when  the  wool  was  weighed  there  Was"  a      - 

pound  weight  concealed  under  the  brass  weight ;"  there  were        ^^^^ 
seTeral  counts  varying  the  expressions,  and  the  declaration  cofl-  BATcnk'tdH: 
eluded  with  an  averment  that  several  persons  (naming  them) 
had  in  consequence  of  the  speaking  the  said  words  refused  to 
have  any  further  dealing  with  the  Plaintiffs.  To  this  declaration 
there  was  a  general  demurrer  and  joinder  therein. 

Bayley  Serjt.  ill  support  of  the  demurrer,  insisted  that  this 
action  could  not  be  maintained  by  two  persons  jointly.  Although 
it  H^ht  be  said  that  as  it  was  averred  ihat  the  special  damage 
had  accrued  to  them  in  their  trade,  they  ought  to  bring  the  action 
as  copartners ;  yet  to  this  it  mi^t  be  answered,  that  as  the  words 
were  spoken  of  them  in  their  trade,  they  were  actionable  in  them* 
sehresy  and  the  special  damage  need  not  have  been  proved. 

Sdkm  Serjt.  was  proceeding  to  argue  in  support  of  the  decla- 
ration, but 

Thj)6  Court  were  of  opinion  that  the  action  was  well  brought  by 
the  two  Plaintiffs,  and  Heath  and  Rooke  JTs.  referred  to  a  simi- 
lar caise  of  Jiaitftary  and  Another  V.  Spires,  ih  which  the  same 
point  was  brought  before  this  Court  some  years  back,  when  die  : 
actiott  was  held  to  be  maintainable. 

Judgment  for  the  Plaintiffs,  (a) 

(a)  With  respect  t»  several  persons  su-  the  noto  of  Mr.  Serjt.  WiUiaau  ou  Comj^ 
iog  or  bciAgjointly  sued  for  slander,  see       ton  v.  LUhebye,  2  Sawtd.  117.  a. 


Rex  v.  Perring  and  Another,  late  Sheriff  of  Londofi.      May  24ih, 

A  RULE  nisi  was  obtained  on  a  former  day  for  setting  aside  ^n  A  rule  for  an 
"^  attachment  which  had  issued  against  the  sheriff  of  London  in  ""^^I^  jj^ 
a  cause  of  Westan  v.  Bernard.    The  Defendant  in  the  original*  ^jf  iu'/not 
action  having  been  arrested  in  the  last  long  vacation,  on  a  writ!  body,'"ha^^*  ' 
returnable  the  first  return  of  Michaelmas  Term,  paid  into  the  been  obtidned 
hands  of  the  sheriff's  officer  the  sum  of  205/.  and  the  costs.   On  jfJ!^i,^Mi   ' 
the  6th  of  November  the  Plaintiff  ruled  the  sheriff  to  return  the  ^^^  <ttMhiotiit 
writ,  which  was  complied  with :  on  the  13th  November  he  ruled  and  Mrved  on 

the  sberiffimtU     ' 
the  9thof  MsrcA  following,  tlie  Court  held  the  sheriff  discharged,  and  set  the  ottnchment  kside,* 

^  Vide  Bex  r.Sheriff  of  Surrey,  9  East,  467.  Retv,  Sheriff  of  London,  1  Taont.  489. 

the 
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the  sheriff  to  bring  in  the  body,  which  nile  expired  on  the  17t(i^ 
and  this  not  being  complied  with,  a  rule  was  obtained  lor  an 
attachment  upon  the  19th,  bat  at  the  deaire  of  the  sheriff's  officer 
the  attachment  was  not  then  sued  oat.  nor  was  it  sued  out  and 
served  on  the  sheriff  until  the  9th  of  March  following. 

Shepherd  Seijt.  in  support  of  the  rule  now  contended  that  the 
PJUintiff  by  delaying  to  sue  out  the  attachment  for  so  long  a  time, 
and  by  giving  credit  to  the  oflicer  had  discharged  the  sheriff. 
He  cited  riie  King  v.  The  Shcrifqf  Sarri,,  7  T.  R.  452..  where 
the  sheriff  iiaving  returned  cepi  cnrpui  on  the  30th  of  January, 
and  the  Plaintiff  delayed  to  rule  him  to  faring  in  the  body  until 
JlficAaWmaJ  Term  following,  when  botli  the  bail  were  insolTent 
nod  the  Defendant  had  absconded,  it  was  held  that  the  sheriff 
was  discharged. 

Best  Seijt.  cnntrd  urged  that  the  attachment,  thoagh  in  point 
of  form  a  proceeding  r.gainst  the  sheriff,  was  in  fact  a  proceeding 
against  the  officer  from  whom  the  sheriff  always  takes  securi^. 
That  the  case  cited  was  distinguishable  from  this,  since  the  Plain- 
till'  there  had  neglected  to  give  the  sheriff  proper  notice  to  bring 
in  the  body  of  the  Defendant,  whereas  in  this  cas^  the  sheriff. 
After  having  been  regularly  ruled  for  that  purpose,  had  neglected 
to  do  his  duty.  That  as  the  sheriff's  othcer  had  omitted  to  take 
a  bail-bond  upon  the  arrest,  the  Plaintiff  was  deprived  of  any 
action  against  the  bail,  and  the  sheriff  ought  to  be  answerable  for 
the  neglect  of  his  ofHcer :  and  that  unless  the  attachment  was 
suffered  to  issue  against  the  sheriff  the  Plaintiff  would  be  without 
remedy,  for  no  action  could  be  brought  against  the  sureties  of 
the  officer  except  in  the  name  of  the  sheriff,  and  no  such  action 
could  be  maintained  unless  the  sheriff'  were  damnified  by  being 
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Orton  v.  Knight.  Mayuih. 

THIS  was  ;in  application  to  set  aside  a  iudffment  entered  up  WiJwn»<nwrtnl 
on  a  warrant  of  attorney  for  securing  an  annmty .  deed  betweeu 

The  memorial!  stated  an  Hndenture   made  between  Thomas  ^p  ^7  •"d  C, 

^  after  deicnb- 

Knight  of  the  first  part,  Joseph  Ford  of  the  second  part,  and  ing  the  parties  ^ 
M'elies  Orton  of  the  third  part,  and  after  specifying  the  greatest  Ij^^'^f^t,"''* 
part  of  the  deed,  further  stated  that  it  contained  a  declaration  staiethathwat 
and  agreement  that  the  judgment  to  be  entered  up  should  be  ^d^c*lntL^* 
only  a  collateral  security  for  the  annuity,  aiid  that  no  execution  piescoce  of  E. 
should  be  issued  thereon  **  until  default  in  payment  thereof  by  5i*^no  object" 
the  time  and  in  the  manner  therein  mentioned."    The  memorial  ^>on  ihmtB, 
further  stated  a  bond  given  by  Thomas  Knight  as  principal,  and  in  the  pfwence 
Joseph  Ford  as  surety,  and  likewise  a  warrant  of  attorney  to  con-  <»f  **»«  •»»« 
fess  judgment  against  j7%om/75  Knight  find  Joseph  Ford;  and  then  Einiffident  if 
proceeded  thus  :  **  And  which  said  indenture  was  executed  by  *^*  menaoriai 
the  said  Thomas  Knight  (omitting  the  name  of  Joseph  Ford)  and  sabKribing 
Welles  Orton,   in  the  presence  of  Richard  Brewer  of,  Sfc,  and  ^"tneMca  with- 
George  Har grave  of,  S^c,  and  the  said  bond  and  warrant  of  at-  wbatsignataret 
torney  were  also  severally  executed  by  the  said  Thomas  Knight  Jf/^'^Jj^^d 
and  Jo5fp// jForrf  respectively,  in  the  presence  of  the  soid  liichard  Ifthememorial 
Brercer  and  George  flargrave,  who  were  accordingly  the  sub-  S^Jl5t*whkh 
scribing:  witnesses  to  the  execution  of  the  three  said  several  execution  may 
instruments  respectively."  The  indenture  itself  contained  a  pro-  ^ords  of  wfiS^ 
viso  that  execution  should  not  be  issued  upon  the  judgment  until  cnce  to  the 
21  days'  default  after  the  days  of  payment.  {^^% 

Best  Serjt.  (among  other  things)  objected  that  although  the 
memorial  stated  the  indenture  to  have  been  made  by  three  per- 
sons, viz.  Knight,  Ford,  and  Orton,  yet  that  it  did  not  specify 
who  the  witnesses  were  in  whose  presence  Ford  executed  that 
instrument :  and  he  cited  Hart  v.  Lovelace,  6  T.  R.  471.  where 
the  memorial  of  an  annuity,  which  stated  thaf  the  several  secu-  . 
rities  were  executed  in  the  presence  of  fV.  D.  and  W.  M.  **  or 
one  of  them,"  was  held  bad  for  the  uncertainty  with  which  the 
witnesses  were  described. 

Shepherd  Serjt.  contrd,  insisted  that  it  is  not  necessary  to  state 
specifically  the  witnesses  in  whose  presence  each  of  the  parties 
executed,  but  that  all  the  information  is  conveyed  which  the  act 
requires  ifthememorial  state  all  the  persons  who  were  subscribing 

*  And  bcc  Doe  d.  Mason  r.  Phillips,  5  M.  &  S.  369,  Br0wne  v.  Rose,  6  Taunt.  1 24. 
137.     hkamire  v.  Darfoot,  6  Taunt.  .'>04.     Doc  d  ^'ay^'rr  ▼.  Stepfuns,  1  Price,  33, 

witnesses 
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1802.       witneues  to  thedeeds ;  thatno  other  penoiu  atte§ted  thedeeds  in 
'  this  COM  but  the  two  persons  who  were  mentioDed  in  the  inemo> 

^^*'       rial,  and  that  it  would  have  been  quite  aufficieat  if  the  memorial 
Kaun.    '  bad  stated  genendlj  that  they  were  the  subioribiii^  witneaaes. 

The  Court  were  of  opinion  that  a*  the  names  of  all  the  perswH 
who  attested  the  inatinment  were  specified,  the  object  of  the  act 
had  bMD  eomplied  with,  (a) 

Bat  then  objected  that  the  time  at  which  exeoution  was  to  be 
iaroed  upon  tha  jud^ent  was  not  enffioiently  stated  upon  the 
memorial,  the  agreement  for  this  purpose  beiog  only  stated  b; 
words  of  reference  to  the  deed :  for  which  he  cited  Cuntiingham 
T.  Maekauie,  ante,  vol.  3.  p.  BOS. 

And  The  Court  thinking  this  objection  fatal,  made  the  rale 
absolute  for  setting  aside  the  judgment. 

(a)  B>t  tl  iccBi  Uiit  *hcn  tbe  udm       Foi  Btmm  t.  Imu^  ml.  1.'  p.  4S1. 
iritaaMW  aUrat  mcnl  iiutniiiienM,  it  VUc   fm    llir  obtemlinDi  id  GiU* 

wiU  not  tMiiiSciaillf  Iheuteinorialoalir       C.J.  on   tlili  note,    Bnmc  r.  R»it,  $ 


Sbjisb.  Sir  Charles  Maiish  Knight  and  Another  v. 

Maktindale. 

T)w|nBtiKi>r  T^BBT  on  bond.  The  Defendant,  after  craving  oyer  of  the 
S^Mamwl  '*'""*  pleaded  «o«  ett factum,  and  several  special  pleas  of 

irM^Sjmw  nquy.  The  cause  was  tried  before  Lord  Alvanley  Ch.  J.  at  the 
te^BTmoT  ^otmimter  Sittings  after  last  Miehatlmu  Term,  when  the  jury 
•xAan^fer  foqad  a  verdict,  for  the  Plaintiffs,  subject  to  the  opinion  of  the 
!!^'h^h"   Court  upon  a  special  case;  at  tJie  same  time  declariuK  that  they 
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Mank,  in  oonieqiieiice  of  a  letter  from  die  said  SenP^  Dmme,       MSSL 

met  Colonel  Wood  at  the  house  of  Benjamin  Mmiindah  and       

Edward  Fiteh  in  St.  JmHe^i^net,  WpimUiier,  yskma  g  bill  of      ^^"^ 
exchange^  whidiGolonol  ffood  brought  with  hin  to  die  meet-'  MA«tiiftfAt.s 
ing,  iras  produced  by  him,  and  Siv  OkmJmMank  agraed  to-  dis- 
Mnint  it,  which  biU  of  ex«hang«  was  as  follows :  ^ 

''  Sirs,  Lond0n,  Jun%  91st  ItSMt.  * 

f '  At  three  years  after  date  please  to  pay  Stf  Charles  Mmrkh, 
Hemy  Deane  Esq.  and  Company,  or  order,  the  sum  of  five  Ihou- 
land  pounds,  value  received  by 

Your  humble  servant, 

^6000.  (Signed)  MoieriH^ood. 

T6  Messrs.  Benjamin  Mariindale, 

Fitch,  and  Company.  Accepted,  M.  ti  9.'^ 

The  SOOO/.  was  made  up  as  follows : 
Purchase  of  the  annuities     .        .        -        -    «^,800    6    0 
Salf  a  yearns  annuity  due     .        -        •        -  25Q    0    0 

For  redeeming  the  annuity  without  notice  accord- 
ing to  the  condition  of  the  deed  -        -  260    0    0 
Pwo  months'  annuity  due      -        -         -        -  83    6    8 
Paid  by  Sir  CAar/esAfarsA  to  Colonel  TFood  in  cash    116  18    4 


^r  discount  for  three  years  on  5000/.   - 


4,250 
7S0 

0 
0 

0 

f 

5000 

0 

e 

At  this  meeting  of  the  21st  of  Jane  1792  Sir  Charles  Mt&sh; 
laving  the  bill  of  exchange,  desired  that  he  might  have  a  borid 
D  the  place  of  it,  thinking  that  abetter  security;  and  accord- 
agly  a  bond  was  prepared  and  given  instead  of  the  blH  of  ex* 
Ibmge,  which,  together  with  tiie  annuity  deeds,  was  delivered 
ip  by  Sir  Charles  Marsh  for  the  bond.  The  bond  was*a  jdnt 
end  by  Colonel  IVood,  Benjamin  Maptindtile,  and  Sdwari 
^teh,  for  10,000/.  conditioned  to  be  vDid;<)n  payment  of  SOOM 
n  the  2l8t  of  June  1795,  **  without  any  interest  for  the  same; 
nd  without  any  deduction  or  abatement  whatever.**  Sir  Charles 
)iarsh  had  no  attorney  or  solicitor  or  man  of  the  profession 
resent  on  his  behalf.  In  June  1795,  Colonel  Wood  being  then 
broad,  it  was  agreed  by  the  Plaintiff  to  accept  the  bond  men^ 
iohed  in  the  declaration  (which  was  a  joint  and  several  bond) 
rom  Bcfijamin  Martindale,  Edward  Fitch,  and  the  Defendapt 

John 


■I 


,< 


.  ~ . . .  i 
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1809l       John  Martinda/e,  in  liea  of  the  first  meationed  bond  of  tli0 

21«tof  Jiii«1793. 

HiuH  >p[jg  question  for  the  opinioo  of  the  Court  was.  Whether  the 

ll*a*tiii>Ata  verdict  ought  to  stand?  if  not,  a  nooauit  to  be  entered. 

.  0»>^bv  Seijt.  for  the  Plaintitfg.  In  this  case  there  was  no  cor-  . 
rapt  agreement  within  the  meaning  of  the  statute  of  Jnne,  for  it 
TBS  either  a  common  transaction  of  discount  within  the  protection 
of  the  law,  or  a  purchase  of  an  annuity  upon  tenna.  1st,  The 
sum  of  750/.,  which  was  deducted  for  discount,  amounts  to  no 
more  than  legal  interest  upon  5000/.  for  three  years ;  and  thou{^ 
it  were  taken  in  advance,  yet  that  is  the  ordinary  mode  of  dis- 
count practised  by  the  Bank  of  England;  and  if  the  bill  in  this 
case  had  been  of  a  shorter  date,  no  doubt  could  have  been  enter- 
tained upon  the  subject.  But  the  mere  length  of  time  cannot 
make  any  difference  in  the  case,  if  the  agreement  was  not  cor- 
rupt and  intended  as  acover  for  taking  more  than  5/.  per  cent,; 
for  many  bills  iu  the  course  of  trade  are  drawn  both  from  India 
and  jifrica  of  a  date  nearly,  if  not  quite  as  long,  and  yet  the 
discomit  of  such  bills  has  never  been  deemed  osurious.  In  the 
case  of  Sir  B.  Hammelt  v.  Yea,  ante,  vol.  1.  p.  151.  it  is  said 
hy  E]/re  Ch.  J.  that  "  where  a  party  on  a  contract  for  a  loan  in- 
tf^ntionally  takes  more  than  5i.per  cent,  per  annum  for  forbear- 
ance of  that  loan,  he  is  guilty  of  usury,  but  that  whether  more 
than  5/.  .per  cent,  is  intentionally  taken  upon  any  contract  for 
such  forbearance  is  a  mere  question  of  fact  fo'r  the  consideration 
of  a  jury,  and  must  always  be  collected  from  the  whole  of  the 
transaction  as  it  passes  between  the  parties."  Now  thejury  in  the 
present  case  have  expressly  negatived  any  intention  on  the  part  of 
the  Plaintiff  to  act  corruptly;  and  indeed  it  appears  from  the 
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of  the  old  hammered  money :  and  the  Court  were  of  opinion       1802. 

that  there  was  no  loan,  and  that  without  a  loan  there  could  be      

no  usury ;  and  it  was  said  that  if  a  man  have  great  occasion  for  ^^*" 

guineas,  and  can  make  a  great  advantage  of  them,  and  for  this  Mabtindaib 
purpose  give  another  money  beyond  their  value,  this  is  no  usury. 
So  in  this  case,  if  there  was  no  loan,  the  transaction  cannot 
amount  to  usury,  though  more  was  given  for  the  annuity  than  it 
was  really  worth. 

Bayley  Serjt.  contrct.  Although  it  be  lawful  upon  the  dis- 
count of  a  bill  of  exchange  to  take  interest  upon  the  whole 
amount  of  the  bill  at  the  time  when  the  money  is  advanced,  yet 
that  practice  must  be  considered  as  an  exception  to  the  general 
rule  of  law,  and  must  be  confined  to  transactions  upon  bills  in 
the  ordinary  course  of  trade.  It  has  not  been  found  by  the  jury- 
that  this  bill,  which  is  for  three  years,  was  discounted  accord- 
ing to  the  usage  of  trade :  ^nd  it  is  too  much  to  infer  that  be- 
cause bills  in  the  ordinary  course  of  trade  may  lawfully  be  dis- 
counted in  the  manner  above  stated*  a  bill  for  any  period  of 
time  may  be  discounted  in  the  same  manner ;  since  the  conse- 
quences of  such  a  doctrind*  would  defeat  the  provisions  of  the. 
statute.  Suppose  a  bill  for  10,000/.  at  ten  years  to  be  dis* 
counted  in  this  manner,  the  interest  for  that  period  would, 
amount  to  5000/.  consequently  the  lender  would  advance  but 
5000/.  and  at  the  end  of  ten  years  would  receive  double  that 
sum ;  and  if  the  bill,  instead  of  being  drawn  for  ten  years  were 
drawn  for  twenty,  the  interest  would  amount  to  the  whole  sum 
of  10,000/.,  and  the  lender  would  have  nothing  to  advance, 
tiiough  he  would  be  entitled  to  10,000/.  at  the  end  of  the  time. 
It  is  true  that  the  receipt  of  interest  before  it  becomes  due  with- 
out any  previous  agreement  to  that  effect  does  not  amount  to 
usury.  Hawk.  P.  C.  b.  1.  c.  82.  s.  14.  ed.  3.  But  if  the  agree- 
ment be  that  the  lender  shall  deduct  the  interest  at  the  time  when 
the  money  is  advanced,  the  sum  really  forborn  is  not  the  whole 
sum  mentioned  in  the  bill,  and  therefore  it  is  usury,  Barnes  v. 
Worledge^  Noy.  41.  Yelv.  30.  S.  C.  Cro.  Jac.  25.  S.  C.  Moor, 
644.  S.  C.  and  Dalian's  case,  Noy.  171.  2dly,  It  is  contended 
that  this  was  a  mere  re-purchase  of  the  annuity  upon  terms.  It  is 
true  that  Sir  Charles  Marsh  was  not  bound  to  agree  to  the  redemp- 
tion of  the  annuity  unless  ready  money  were  paid,  but  it  appears 
by  the  case  that  he  did  agree  to  the  re-purchase ;  that  the  terms 
of  redemption  amounted  to  4083/.  IGs.  8^.  and  that  Sir  Charles 
Marsh  paid  166/.  135.  Ad.  in  money,  making  all  together  the 

sum 


tflOi      iNlU  iir4SS(NL    TMiis«lltkBtvuirindeedtoCM<hisl  fTodtf, 

ttul^tuiteMsC<trwUk«n«pot]dOM/.    Th«  ram  of  4S5(W.  li#> 

^'/'*  mm  BdtAt  doe  to  Sir  CharUt  Manh,  md  tfad  taking  7fifM.  for 
UuttnoMtt  titeforbeanuMWoflbirt  mm  wm  anrioiu.  Wi^  racpect  to  the 
oMttfMt,  if  «  pAwu  by  nistaie  roMrre  mre  tliw  £/.  ^FT  Wirt.  H 
irAflOt  iUMMHIttoiavj;  tnt  if  InagreB  to  lecdToxioKrflatf 
fhiCimto-of  Interest tboreteryationinH  be  ith^Hl,  and i^ntiato 
the  secnrity,  thongh  he  maj  not  be  aware  that  he  w  contisTV 
iaf>  the  lOitiite. 

Tb«  ot^iiiMi  0f  tlieCoaiitva*  tfiia  day  ddiveredby 
JUfttf  AlvXIVLIt  Cb.  J.  TheqnvtioDi*  thiicawBBMan 
A»-tididif)<ortlieSn«bond4  i»  Usa  of  n^tioh  dw  seooM  baM 
itMgtMnCaK  Itil(»utellded  im  thd  p*t  of  tltePlaiBtiff^  thril 
UtetWfliaoflonas  h  l^t>^an  npM  fte  cue,  ia  neithe*  bM«  m 
letM  ftiri  tiM  pttfciittM  of  ito  Aumity,  tad  not  in  the  nature  of  ■ 
bNdt  or  «tiw«ftea  ft>r  dM  ftrbewanee  ofnoneydae':  and  if 
t)tt«  MlOd  be  AadK  out  the  PlfliMiff  mnld  be  estitM  te  ilenfver^ 
KM  rii««DiUmded,  lAM  at  all  enM«  tbe negotiBtioil of  thehift 
aUtxAm^-mx  KtAMoetlod  in  th^  nstial  mode,  in  vUdk  ri( 
pMHottr  pMMHl  0r  Ulb  afAtehaDgebsvo  bopB  petouMM  tlv 
dhBMftii  ifctM  :- lit  tfMtB  eaiea  tbeintmest  in  ai«a;rdedaotR( 
fiWb  the'  Attndy  talviiaMKl.  ft  ccManly  ha>  becili  daMntoed 
dUlt'sBdl  d'tiSMluftton'flo  a  faffief  exchange  in  the  waf  of  tMdb,- 
fltt'tllef  KMOflimadalkRl  of  the  party  deknns  <rf'  ralsiB^'BanBy^ 
in  tNttttttriotUi  thoagfa  Mote  tbail  five  per  cXnt.  be  tefaen  npori- 
tH»mimtty  jfctMiff  advWfoed.  la  sock  casea  the  ndditMaTAuki 
sHOU  1<»-itev»  bw*  dCRiaMrtied  in  the  Bature  of  r  rnitut— 1> 
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^itt8tteieallrfmMctidn1i0tweeiBtlie]Mrtie».    Istaldltath^jltfy       l^Ot. 
tiiat  if  a  man  agfee  to  take  aiore  than  five  jmt  renl.  for  tke  Ifbr- 


bearaaee  of  money,  the  law  declares  that  sueh  an  agreement  ia  ^ 

eormpt  within  the  statute  of  ^nit^,  whether  the  party  tiioi^t  itAit^rniiMiiii 
at  the  time  that  he  were  aotiag  contrarf  to  ike  statute  or  not 
And  though  the  jury  have  foond  that  Sir  Charles  M&nk  did  not 
tUnkthatbewas  aotingiMmtrarytokw,  there  is  nothing  in  Aat 
finding  lO'pfeYent  as  from  exaannn^  the  tnoisaotion  and  de-« 
daring  it  to  be  eormpt  if  it  appear  to  us  to  be  so  m  pokft  of 
law,  withont  sending  the  ease  back  to  a  jury  to  Bod  the  coT^ 
nsiption.    It  was  however  contended^  that  tiie  transaetien  wai^  to 
aU  mtents  a  purchase  of  an  annuity ;  and  thia  eertaiidy  was  the 
strongest  ground  which  the  Ptaurtiff  could  take,  for  it  has  beeil' 
detemiBiedf  ttt  all  tiie  cases  upon  the  subject,  that  a  purehase  of 
an  aunnity,  howerer  exorlntant  the  terms  may  be,  can  nevet* 
amount  to  nsmry .    But  if  the  transaction  respecting  tiM  anmiH;f^ 
be  only  acorer  for  the  adTimcement  of  money  by  way  of  loair,  if  .' 
will  not  esempt  the  lender  from  the  penalty  of  the  ststut^^  (^  pre» ' 
vnat  the  secant^  from  being  Toid.  Then  ia  tins  transactioir  tki^ 
purelmae  ol  an  annuity  or  isitnot?    I  admit  that  tf  the  anttttif]f 
had  been^irredeemable,  the  Plaintiff  would  have  had  a  right  t(H 
say  that  he  would  not  seU*  it  under  SOOO/.    But  herel^  CoIoMl 
Wood  was  entitled  to  redeem  the  annmty  on  payment  of  tlM< 
sevand  sums  stated  in  the  case^  amounting  to  40^i  6ti  &f.   It 
waa- then  proposed  that   Sir  Gharlis  Marwk  should  adtaftMM 
WOL  18ti  4d.  making  with  the  purchase  money  of  the  anMilJ^ 
4860/i,  aad  Aathe  shoidd  discount  a  bill  ofdOOO/.  at  three yearii- 
Whatis  tiua  but  forbearing  for  three  years  to  tid:e  the  sum^  af^ 
iSSQLf'  for*  which  forbearance  he  was  to  receive  interest  Ott 
5O0(M.?    The  jury  were  impressed  with  a  notion^  that  a  bill-  tft^' 
three  yearn  was.  such  a  bill  as  no  reputable  man  wauH  diseoiMt;^ 
though  k  was  said  that  some  £a«l  India  bills  of*  two  years'  data: 
had  been  discotmted «    Indeed  Lord  Chief  Josttoe  Byre  se^m*tiK 
hkve  thought  that  the  length  of  the  date  of  a  bitt  was  sufficient  t#' 
afford  a  pr^umption  that  the  discount  was  intended  aaacover*^ 
a  hNin.  And  if  we  consider-the  efiect  of  discounting  Mils  at  very- 
long  dates,  the  streng(|h  of  this  presumption  will  be  mamfbst ;  t6t 
if  die  practice  be-carried  to  a  greatlength,  the  interest  wfll  amtl^ 
hilate  the  principal.   I  think  .therefore,  that  the  discount  of  suolr 
a  bill  as  ttis^  not  coupled  with  the  transaction  respecting  the  an- 
nmty, would  have  been  almost  sufficient  to  have  affinrded  a  pie-^ 

sumption 
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.1603.       SBfflption  of  usury ;  but  coupled  aa  it  is  with  the  redemption  of 

— this  anniiity,  it  is  impossible  to  wink  so  hard  as  not  to  see  what 

"*"  the  real  transaction  is.  Then  why  was  not  the  bond  given  in  the 
MiKTiNDiL*  fint  instance  instead  of  the  bill  of  exchangee  ?  The  reason  is 
obvious :  the  750/.  which  was  taken  as  interest  was  not  then  due; 
but  by  drawing  a  bill  of  exchange  at  three  years  for  5000/.  for  the 
purpose  of  being  discounted,  and  adding  the  interest  upon  that 
bill  to  the  4250/.  a  capital  sum  of  5000/.  to  be  paid  in  three  years 
was  created,  for  which  sum  the  bond  could  not  have  been  given  in 
the  first  instance.  Some  old  cases  have  been  cited  to  shew  the 
opinipn  of  lawyers  upon  usury  before  the  statute  of  Anne.  The  case 
of  Barnes  v.  WorUdge,  Not/,  41.  variously  as  it  is  reported  in  that 
book,  and  in  Cro.  Jac.  25.  Yelvertou,  Al.  and  Afoor,  644.,  in 
respect  of  the  opinions  of  the  particular  Judges,  seems  to  shew 
that  so  early  as  the  tim'e  of  James  the  First,  and  before  the  pre- 
sent statuteofusury,  it  was  considered  that  if  it  were  agreed  that 
port  of  the  principal  should  be  retained  at  the  time  of  the  loan, 
or  be  paid  before  the  expiration  of  the  year,  it  would  be  usury, 
because  the  borrower  would  not  have  the  use  of  the  sum  upon 
which  the  interest  was  taken  for  the  whole  year.  And  the  ex- 
pression of  Popham  J,  in  Dalian's  cose,  Not/,  171.  is  to  the  same 
effect.  There  is  also  a  case  of  H^monds  v.  Cockerill,  Noi/.  15J. 
which  is  extremely  applicable  to  the  second  point  c^  this  case. 
There  a  question  having  arisen  whether  a  deed  securing  a  rent 
charge  were  void  for  usury,  the  Court  agreed  that  "  if  the  ori- 
ginal contract  was  for  to  have  a  rent  charge,  that  is  not  usury, 
but  a  good  bargain  and  pennyworth ;  but  if  the  party  hod  come 
fgc  to  borrow  the  money,  and  then  such  a  bargain  had  ensued  by 
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Dnugl.  740. y  Lord  Mansfield  says  what  is  very  applicable  to  the        1802. 
present  case,  **  No  shift  will  enable  a  man  to  take  more  than       ' 
legal  interest  upon  a  loan :  therefore  the  only  question  in  all  these  ^^"* 

cases  is^  what  is  the  real  substance  of  the  transaction?  not/^what  Martzndalb 
is  the  colour  and  form?    This  is  one  of  the  strongest  cases  of 
the  sort  I  ever  knew  litigated :  it  is  impossible  to  wink  so  hard 
as  not  to  see  that  there  was  no  idea  between  the  parties  of  any 
thing  but  a  loan  of  money."     It  is  true  that  the  cases  of  J uriol 
y.  Thomas f  2  T.  R.  52.   and  Sir  B.  Hammett  v.  YeOy  in  this 
Court,  have  completely  established  that  in  the  discount  of  bills 
a  banker  may  take  more  than  5  per  cent,  if  the  excess  be  only 
taken  to  defray  the  expences  of  remittance,  provided  such  ex- 
cess be  reasonable,  and  that  it  be  not  a  cover  for  usurious  inte- 
rest.    In  such  cases,  therefore,  the  only  question  is,  whether  it 
be  a  real  discount  in  the  way  of  trade,  or  a  mere  loan  of  money  ? 
In  the  present  case,  no  man  looking  at  the  circumstances  can  en- 
tertain a  doubt  that  the  transaction  was  not  a  discount  in  the  way 
of  trade,  but  was  merely  employed  as  the  means  of  obtaining 
mor&  than  legal  interest.     It  only  remains  for  me  to  notice  the 
case  of  Yeoman  v.  Barstow,  Luhc.  271.  as  to  which  I  must  say, 
that  I  do  not  quite  understand  it,'  nor  should  I  have  concurred 
in  the  judgment  there  given,  although  it  proceeds  on  grounds 
which  seem  to  be  very  distinct  from  the  present  case.     In  that 
case  I  think  it  might  have  been  inferred  that  the  transaction  was 
a  colour  for  taking  more  than  legal  interest :  but  the  Court 
thought  that  it  did  not  necessarily  appear  that  the  transaction 
was  usurious,  and  therefore  they  gave  judgment  for  the  Plaintiff. 
In  this  case  we  are  of  opinion  that  sufficient  appears  to  shew  that 
the  agreement  was  corrupt  in  law,  whatever  the  intention  of  the 
Pl^tiff  may  have  been.     The  bill  of  exchange  was  given  to 
secure  a  much  larger  sum  than  legal  interest  on  the  sum  which 
would  be  due  at  the  end  of  three  years,  and  the  bond,  being 
^ven  in  lieu  of  that  bill,  is  therefore  void. 

Per  Curiam,  Let  a  nonsuit  be  entered. 
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ccb«f  linu, 
paying  300L 
Inroiw  and 
700L  for  Ibe 


Joseph  Johnson  v.  Johm  Johnson. 

A  SSVMPBIT  for  monejr  had  and  received. 
•**■  The  cause  tm  tried  before  flealh  J.  at  the  Simmer  anises 
for  ffiinrteftlSOl, and  the  Plaintiff  vasnoDsuited.  In  Mickatl- 
nun  Term  following,  a  rule  tiisi  for  aettingf  adde  the  nossnit  and 
haTing  a  new  trial  was  obtained  ;  bnt  afterwards,  at  the  desire 
of  the  Court,  it  was  agreed  that  a  special  case  shotdd  be  drawn 
np,  the  material  facts  o(  wkidi  w«re  as  follow : 

ffiUiam  JohnMti  of  Ragby,  being  possessed  for  the  remainder 
of  a  tena  of  1900  years  of  a  house  and  little  cloae  in  Ibigbf,  by 
indentiire  of  the  3Sd  Auguit\76l,  in  consideration  of  an  tnteikled 
niani^ie  (afterwards  solemnized)  between  himself  and  Anne 
Lmagleif,  asngned  the  above  premises  to  John  Walker  taA  Jottpk 
JiAmon,  their  executore,  administrators,  and  ass^ns,  is  trast  to 
parmit  the  said  WUliam  Johjtson  to  enjoy  die  premises  for  the 
remainder  of  the  term  if  he  should  so  long  live ;  remainder  after 
Jna  death  to  his  intended  wife  for  her  life ;  and  after  her  decease 
upon  tntst  to  permit  and  saSer  the  heirs  of  the  body  at  the  said 
Jmte  Isagley  by  the  said  Wiliiam  Johnson  lawfblly  begotten,  to 
xeceive  the  rents  and  profits  during  &e  remainder  of  ^b  term ; 
and  in  default  of  such  issue,  to  permit  the  execnton,  admintstta- 
ters,  and  assigns  of  the  said  WiUiam  Jahnmtn  to  rec^e  and  take 
,tlie  rents  and  profits  during  the  remainder  of  the  term.  Tliis 
.deed  also  contained  a  power  of  revocation  to  WilHam  Johmon 
and  j^«B(L«/ig/py  during  tholr  joint  lives,     H'ilHam  Johnsonhy 


IN  THE  FoilTY-SiGOND  YbAH  OF  GEORGE  III. 

deteHnined,  or  at  such  time  sooner  as  they  shall  thmk  proper,  I8QB. 
sell  and  dispose  of  my  said  reversion  and  remainder  in  the  same  — — 
premises  for  the  best  price  or  prices  which  can  be  procured  for  ""Jl*"" 
the  same^  and  shall  pay  and  dispose  of  the  monies  arising  from  Joiiw»«v. 
such  sale  unto  and  amongst  all  and  every  of  my  brothers'  and 
sisters'  children  which  shall  be  surviving,  in  equal  shares  and  pro- 
portions/' And  after  reciting  in  his  will  that  about  the  time  of 
the  inclosure  of  lUtgby  fields  be  had  purchased  one  yard-land  in 
Rugby  for  the  renndiider  of  a  term  of  9000  years,  and  that  on 
the  late  inclosare  thereof  there  was  awarded  to  him  in  lieu  thereof 
a  plot  of  ground  containing  16  acres  3  roods  or  thereabouts, 
and  that  he  {William  Johnson)  borrowed  some  money  on  bonds 
towards  paying  the  purchase  thereof^  he  **  gave  and  bequeathed 
the  said  plot  of  ground,  with  the  appurtenances,  unto  the  said 
jB.  jy.,  1\  B.^  J.J.J  and  P.  ff.,  their  executors,  administrators, 
and  asftgns,  for  the  residue  and  remainder  of  the  said  term,  in 
trust  that  they  should  out  of  the  rents  and  profits,  and  by  moHr 
gage  of  the  said  plot  of  ground,  raise  the  said  principal  money 
and  interest  which  should  be  owing  on  the  said  bonds,  and  pay 
the  same  in  dtsch^ge  of  the  said  bonds,  and  subject  to  such 
charge  so  to  bd  made  on  the  said  lands,  in  trust  to  permit  and 
suffer  the  reiils  and  pr(rfits  of  the  same  plot  of  ground  to  be  re- 
ceived by  his  wife  Anne  Johnson  tmdl  his  son  Thomca  Johnson 
should  attain  21 ;  atid  as  soon  as  he  should  attain  21,  in  trust  to 
permit  and  si^t  &e  rents  and  profits  thereof  to  be  received  by 
him  during  his  life ;  ai^d  after  his  decease,  in  case  his  son  shoidd 
leave  any  children,  in  trust  for  them ;  but  in  case  he  left  no 
child,  but  left  a  widow,  then  in  trust  that  the  rents  should  be 
paid  to  her  for  life ;  and  after  the  decease  of  his  son's  children 
and  widow,  in  trust  for  his  (the  testator's)  wife  for  Hfe ;  and  after 
her  decease,  in  trust  to  sell  and  dispose  of  the  said  plot  of  land  fer 
the  best  price  which  could  be  got  for  the  same,  and  to  pay  and 
dispose  of  the  moHey  arising  from  such  sale  unto  and  amongst  all 
and  every  of  his  (the  testetor's)  brothers'  and  sisters'  children  which 
shoidd  be  then  living,  in  equal  shares  and  proportions."  WilKafn 
Johnson  appointed  his  wife  Anne  Johnson  sole  executrix  of  his 
win,  and  died  in  1784,  without  having  altered  it.  In  1788  his 
widow^ime  JoAiMondied,  leaving  the  testator's  son,  Thomas  John- 
son,  her  surviving ;  and  in  1791  the  said  Thomas  Johnsonth^  Mn 
died  a  bachelor  and  intestate,  aged  36  years.  Upon  the  death  of. 
the  widow  and  son  of  fVitHam  Johnson  the  testator  without  issue, 
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the  trustees  entered  into  possession  of  the  trust  premises,  and 
were  about  to  sell  them,  when  Joseph  Johtuoii  (the  Plaintiff), 
one  of  the  trustees,  and  also  one  of  the  legatees,  being  desirous 
to  purchase,  application  was  made  to  his  co-trustees,  as  also  to 
the  different  legatees  (being  23  in  number  besides  himself),  to 
know  the  terms  on  which  the  premises  were  to  be  sold,  and  it 
was  finally  agreed  by  the  trustees  and  by  all  the  legatees  (wit- 
nessed by  a  memorandnm  in  writing  to  that  effect,  and  signed  by 
them,  including  the  Defendant  who  was  one  of  the  legatees)  to 
sell  the  house  for  800/.  and  the  land  for  700/.,  each  being  dis- 
tinctly valued.  Tliis  sum  the  PltuntifF  agreed  to  give,  and  the 
following  articles  were  in  consequence  prepared :  "  Be  it  re- 
membered that  it  is  this  day  agreed  .between  Edward  Boddington 
of  Ssc.  Philip  Williamt  of  4c.  and  Thomas  Walker  of  3[c.  and 
Joseph  Johnson  of  Sjc.  as  follows ;  to  wit,  the  said  E.  B.,  P.  tV., 
and  T.  W.  do  hereby  agree  that  they  will,  at  their  expence,  on 
or  before  Old  Lady-dai/  next,  make  out  a  good  title  to,  and  by 
conveyances  and  assignments,  to  be  prepared  at  the  costs  of  the 
said  Joseph  Johnsou,  grant  and  assign  unto  the  said  Joseph  John- 
ion,  Lis  heirs,  executors,  administrators,  or  assigns,  or  as  he 
or  they  shall  direct,  All  that  messuage  or  tenement,  outbuild- 
ings, backside,  and  appurtenances  to  the  same  belonging,  situate  , 
in  Rugbif  aforesaid,  now  in  the  occupation  of  Mr.  fF.  L, ;  and 
also  all  that  allotment  of  land  lying  in  the  fields  of  Rugfif  afore- 
said, containing  16  acres  and  three  roods  or  thereabouts,  now 
in  the  occupation  of  Mr.  5.  D.,  together  with  all  rights,  Ifc.  Sfc: 
In  consideration  whereof;  the  said  Joseph  Johnson  doth  agree 
that  he  will  pay  or  cause  to  be  paid  unto  the  said  E.  B.,  P.  fV,, 
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surviving  acting  executrixes  of  John  Walker  who  survived  Joseph        1802. 
Johnson  his  co- trustee  in  the  trust  created  by  the  deed  of  the  22d  ' 

of  August  1761,)  of  the  second  part ;  and  one  J,  B,  of  the  third  v. 

part ;  and  it  was  therein  witnessed  that  the  said  Edward  Bodding-  Johhsow;^ 
ton,  Thomas  IValker,BJid  Philip  Williams,  at  the  request  of  Joseph 
Johnson  (the  Plaintiff),  and  the  said  J.  W,  and  Lticy  his  wife, 
and  S.  fV.  ond  Elizabeth  his  wife,  assigned  to  J.  B.  as  trustee  for 
Joseph  Johnson  (the  Plaintiff)  the  remainder  of  the  term  of  1900 
years  in  the  house  and  premises  in  Rugby.  This  deed  was  exe- 
cuted by  JE.  B,  and  P.  W.  two  of  the  trustees,  but  by  no  other 
person.  On  the  17th  of  April  1792  a  meeting  of  the  legatees 
was  holden,  at  which  the  Plaintiff  and  Philip  Williams  one  of 
the  trustees  attended,  and  the  purchase-money  was  then  divided 
among  the  legatees  according  to  their  respective  shares.  The 
Defendant  received  his  share,  amounting  to  29/.,  and  signed  a 
paper  acknowledging  his  receipt  from  the  four  trustees  of  his 
share,  and  discharging  them  and  the  estate.  At  the  Lent  assizes 
1797,  at  Warvnck,  a  Mrs.  Sutton,  who  was  the  aunt  and  next  of 
kin  of  the  testator's  son,  Thomas  Johnson,  recovered  from  the  -  - 
Plaintiff  the  house  and  premises  situate  in  Rugby  by  ejectment, 
and  afterwards  obtained  a  verdict  for  the  mesne  profits  thereof, 
amounting  to  74/.  &.  Upon  this  event  taking  place,  18  out  of 
the  24  legatees  paid  back  to  the  Plaintiff  their  several  propor- 
tions of  the  money  received  by  them  on  the  sale  of  the  house  and 
premises  to  the  Plaintiff;  but  the  Defendant  and  five  others  re^ 
fusing  to  do  the  ^iame,  the  present  action  was  commenced  in 
order  to  determine  the  question.  The  Plaintiff  is  still  in  posses- 
sion of  the  plot  ofland  in  Rugby  fields  (upon  which  he  has  ex- 
pended a  considerable  sum  of  money  in  building,  drainage,  and 
other  improvements),  being  part  of  the  premises  purchased  for 
the  said  sum  of  1000/.  under  the  aforesaid  agreement  entered 
into  between  him  and  the  other  trustees,  and  receives  annually 
the  rents  and  profits  thereof,  amounting  to  35/.  14^.  to  his  own 
use ;  and  on  application  made  to  him  on  the  part  of  the  Defen- 
dant, refuses  to  relinquish  the  purchase  of  the  plot  of  land,  and 
to  resell  the  same  for  the  parties  interested  under  the  testator's  will . 
The  question  for  the  opinion  of  the  Court  was.  Whether  an 
action  for  money  had  and  received  was  maintainable  by  the  Plain- 
tiff against  the  Defendant  under  the  above  circumstances?  If  so, 
then  a  verdict  to  be  entered  for  the  Plaintiff;  but  if  the  Court 
should  be  of  a  contrary  opinion,  then  a  verdict  to  be  entered  for 
the  Defendant. 

Vaughan 
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laoa.  Vaugkan  Serjt.  for  the  PUintiff.    This  case  falls  within  tbe 

—  I  general  principle  that  vhere  money  has  been  paid  npcn  a  le^al 

JoaaaoB  connderation  vhich  has  foiled,  it  may  be  iBCorered  ba£k  in  tfaia 
loRBMx.  fonn  of  action.  Now  the  consideration  upon  which  the  Plain- 
tiff  paid  to  the  Defendant  as  one  of  the  l^tees  his  proportioD 
of  the  300/.  for  which  the  house  and  close  in  Rugbif'  were  par- 
chased,  was  the  covenant  of  the  three  other  tnistees  to  conTey 
to  him  the  above  premises  with  a  good  title.  But  the  limita- 
tion to  the  personal  representatives  of  the  settlor  in  the  deed  of 
1761  heang  too  remote  after  an  estate  tail  {a),  and  the  whole 
interest  in  tbe  remainder  of  the  term  having  onder  that  dead  of 
settlement  vested  abaolntely  in  tbe  tntator's  son,  there  wa» 
nothing  upon  which  the  devise  to  Edward  Boddiiigtoit,  TTtoma* 
Walker,  Joteph  Johaton,  and  Philip  fVillianu,  could  operate, 
and  consequently  tfie  three  covenanting  tilistees  were  nn^Ue  to 
fntfil  Uteir  covenant.  The  question  therefore  is.  Whether  Ae 
Defendant  who  as  a  legatee  has  received  money  from  the  Plwn- 
tiff  on  the  consideration  of  tbe  trustees  conveying  a  gtiod  title, 
can  retain  that  money  now  the  title  proves  bed  ?  If  it  be  said 
that  the  purchaser  is  bound  to  guwd  himself  by  prt^ier  eove- 
nants,  the  same  answer  might  have  prevailed  in  Piekettm 
V.  Litecote  and  Others,  Vin.  Ab.  v.  31.  p.  Ml-  tit.  Femdor  amd 
yeiidee(B)i  and  yet  there  a  tubptena  is  said  to  have  issued  agsiBst 
a  vendor  to  shew  cause  why  he  ^ould  not  repay  the  money  Cfi- 
ceived  upon  a  sale  of  the  reversion  of  a  cop^old  which  the  vea- 
dee  oonld  not  enjoy.  Indeed  the  principle  upon  which  the  ease 
of  Shovey.  ffebb,  1 T,  R.  733.  proceeded  is  very  a|fdicaUe  to 
present;  for  there  a  party  van  allowed  to  recover  back  the 
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to  the  nde  of  caveat  emptor,  as  laid  down  in  Bree  v.  Holbech,       IcSQIH*^ 

Dj^ug.  655.  and  said  he  did  not  wish  to  disturb  it»  but  di&tin-      : 

giiiflhed  the  case  then  in  judgment  on  the  ground  of  no  convey-  J<»^^^" 
anoe  of  the  purchased  property  having  been  executed  to  the  JoH>tso]f. 
purcba«^F•  So  here  the  indenture  of  assignment  having  been 
executed  by  two  only  of  the  four  trustees  and  by  no  other  per- 
son* the  conveyance  remained  incomplete,  and  the  PlaintkB*  is 
entitled  to  recovei  hack  from  the  Defendant  that  money  which 
the  latter  cannot  in  conscience  retain. 

B^ley  Sexjt.  ecntri.  The  Plaintiff  is  not  entitled  to  recover 
back  the  money  which  tie  has  paid  from  any  person ;  but  if  he 
be  entitled  to  recover  it  back,  still  he  cannot  recover  it  from  the 
present  Defendant,  nor  in  this  form  of  action.  There  is  no 
fraud  in  this  ^ase,  and  therefore  the  rule  of  caveat  emptor  n|ust 
prevail  a^  laid  down  in  Dree  v.  Holbech.  Indeed  the  proper 
remedy  for  the  Plaintiff  to  adopt  is  to  sue  the  three  trustees,  who 
by  the  article  entered  into  in  1791  covenanted  to  convey. 
[Lord  Alvatdqf  Ch.  J.  If  he  were  to  sue  on  that  article  he  would 
recover  li •  damages  in  a  court  of  law,  and  a  court  of  equity 
.would  not  coniq[>el  the  trustees  to  convey  that  to  which  they  had 
no  title*}  l^e  ^a^e  of  Cripps  v.  Read  is  distinguishable  from  the 
present^  becainse  there  the  action  was  brought  against  the  very 
party  lirho  bad  seld  the  property  as  well  as  received  the  money, 
and  the  mie  rested  merely  on  a  parol  undertaking,  and  not  as  in 
this  case  on  an  article  executed  by  those  in  whom  the  right  to 
convey  was  supposed  to  be.  But  at  all  events  the  present  De* 
ftadant  ia  not  liable  to  be  sued,  for  the  contract  of  sale  and  the 
oovepsat  to  convey  was  made  by  the  trustees  with  the  Plaintifi^ 
and  th»  Defends^it  was  no  party  to  that  contract  The  rule 
thevellMre  appUes  that  where  an  express  contract  between  the 
Plaintiff  and  other  parties  is  proved,  the  Court  will  not  imply  a 
eentract  between  the  Plaintiff  and  Defendant  respecting  the 
some  subject  matter.  Indeed  the  only  way  in  which  the  legatees 
weie  concerned  in  the  tsansaction  was  in  giving  their  consent  to 
what  tike  trustees  thought  fit  to  do.  Nor  is  this  the  proper  form 
of  ^tioa  to  lecav^  the  money  which  has  been  paid,  for  the 
sgemal  contract  is  not  rescinded,  and  till  thatis  done  the  action  for 
SM^y  be^d  and  received  cannot  be  sustained.  That  the  contract 
is  i^  rescinded  appears  from  the  Plaintiff  still  retaining  part  of 
his  pnschase ;  now  m  the  sale  of  the  whole  was  entire,  the  Plain- 
is  not  at  liberty  to  rescind  the  contract  in  part  and  con- 
sider 
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sider  it  as  still  Bubsisting  as  to  the  renuuDder.  Had  this  pro- 
perty been  sold  in  parcels  and  by  two  distinct  contracts,  possibly 
a  very  different  price  would  have  been  demanded  and  paid.  The 
action  is  altogedier  novel,  heing  an  attempt  to  sae  legatees  in  a 
conrt  of  law,  and  to  recover  part  of  the  money  paid  under  a 
special  contract,  by  treating  that  contract  as  rescinded  in  part. 

Vai^han  in  reply  observed,  that  the  Defendant  was  not  sned 
as  a  legatee,  but  as  one  retaining  money  pud  to  him  upon  a  con- 
sideration which  had  failed,  and  which  he  therefore  could  uotin 
conscience  retain.  He  added,  that  to  sue  the  trustees  wonld 
only  produce  a  multiplicity  of  actions,  for  they  would  of  course 
sue  the  legatees  if  the  Plaintiff  recovered  against  them ;  and  that 
thevaloation  of  the  house  in  Rugby  and  the  valuation  of  the  plot 
of  land  being  distinct,  the  Plaintiff  had  a  right  to  treat  them  as 
two  distinct  contracts,  and  consequently  might  rescind  the  one 
and  abide  by  the  other. 

Cur,  adv.  vult. 
The  opinion  of  the  Court  was  this  day  delivered  by 
Lord  ALVANLBvCh.J.  who  after  stating  the  case  proceeded 
tins  : — ^The  premises  out  of  which  the  present  dispute  arise^ 
were,  together  with  the  plot  of  land  in  Rugby  field,  purchased 
by  the  Plaintiff  for  the  gross  sum  of  1000/.;  but  it  is  to  be  re 
membered  that  the  house  in  Rugby  and  the  plot  of  land  in 
Rugby  field  were  each  distinctly  valued,  the  former  at  the  sum  of 
300/.  and  the  latter  at  the  sum  of  700/.;  and  upon  those  distuict 
valuations  that  contract  was  entered  into  which  was  afterwards 
reduced  into  the  form  of  an  agreement,  and  that  deed  of  agree- 
ment was  prepared  which  was  executed  by  two  -only  of  the  trus- 


IN  THE  FoRTY-SECOND  Year  OP  GEORGE  III.  169 

some  (among  whom  is  thepreseift  Defendant)  have  refused;  and        1802. 

the  question  now  is,  Whether  under  these  circumstances  the =— 

Plaintiff  be  entitled  to  recover  against  the  Defendant  in  an  ^onuwan. 
action  for  money  had  and  received?  My  Brother  Heath  non-  Jobnion. 
suited  the  Plaintiff  at  the  trial,  on  the  idea  that  the  object  of  the 
action  was  to  call  upon  a  legatee  td  refund  a  legacy ;  a  matter  . 
which  he  thought  could  only  be  agitated  in  a  court  of  equity.  It 
turns  out  however  that  this  is  not  an  action  for  repayment  of  a 
legacy.  If  such  had  been  the  object  of  the  action,  I  agree  that 
it  could  not  have  been  maintained.  If  an  executor,  thinking 
that  he  has  settled  the  affairs  of  his  testator,  pay  the  legacies,  I 
have  no  difficulty  in  saying  that  a  court  of  common  law  would 
not  entertain  an  action  for  money  had  and  received  against  a 
legatee,  since  such  a  court  cannot  take  into  consideration,  as  a 
court  of  equity  would  do,  the  mode  in  which  the  funds  might 
have  been  applied.  In  the  case  of  Moses  v.  Macferlan,  8  JBiirr. 
1005.,  some  principles  were  laid  down,  which  are  certainly  too 
large,  and  which  I  do  not  mean  to  rely  on  ,  such  as  that,  wher- 
ever one  man  has  money  which  another  ought  to  have,  an  ac- 
tion for  money  had  and  received  may  be  maintained ;  or  that 
wherever  a  man  has  an  equitable  claim  he  has  also  a  legal  ac- 
tion. I  agree  with  the  opinion  of  my  Lord  Chancellor  in  the 
case  of  Couth  y.  Jackson,  6  Fes.  Jun,  89.  where  he  expresses  his 
doubt  whether  the  courts  of  law  have  not  gone  too  far  in  the 
discussion  of  equitable  rights,  since  they  cannot  administer 
equity  in  the  same  way  as  courts  of  equity  do  ;  and  shews  that 
great  injustice  may  arise  from  suffering  a  Plaintiff  to  prevail  in 
a  court  of  law,  whereas,  if  he  were  obliged  to  seek  his  remedy 
in  a  court  of  equity,  much  would  also  be  provided  in  the  De- 
fendant's favour.  No  man  therefore  is  more  disposed  to  be 
cautious  in  admitting  equitable  matters  to  be  agitated  in  a  court  * 

of  law  than  myself.  But  as  this  is  not  a  case  between  an  exe- 
cutor and  a  legatee,  in  which  the  former  seeks  to  recover  the 
amount  of  any  legacy  paid  to  the  latter,  but  between  the  purr 
chaser  and  vendor  of  an  estate,  my  difficulty,  has  been  how  far 
the  agreement  is  to  be  considered  as  one  contract  for  the  pur- 
chase of  both  sets  of  premises,  and  how  far  the  party  can  reco- 
ver so  much  as  he  has  paid  by  way  of  consideration  for  the 
part  of  which  the  title  has  failed,  and  retain  th^  other  part  of 
the  bargain.  This  for  a  time  occasioned  doubts  in  ray  mind: 
for  if  the  latter  question  were  involved  in  this  case  it  would  be 
a  question  for  a  court  of  equity.     If  the  question  were  how  far 

the 
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1693.  tba  iM^tioitlsr  part  of  whioh  the  title  hu  &iled  fonned  an  riarm 
till  i|i|;redietiA  of  the  bergnn,  the  groMest  i^ustice  would  ensue 
if  a  par^  vera  luffBred  iti  a  cowrt  sf  law  to  uj  that  he  mtald 
retain  aU  of  «hieh  the  title  was  good,  and  recover  a  pn^wr- 
Iknable  part  of  the  pnrohaae-iDoaey  for  tiie  rest.  PoHibly  the 
|Mrt  which  ha  retains  might  not  have  been  add  onless  the  otitw 
part  had  been  taken  at  the  nune  time :  and  oagbt  not  to  be 
vdaed  in  jHOportiDn  to  ha  extmt,  bat  aoeonfing  to  the  vancraa 
oinnmrtaneea  oonneeted  with  it.  Bnt  a  ooort  of  equity  may 
inqnira  into  aU  the  cirnanstanBea,  and  may  ascertain  how  far 
•na  ptft  of  the  bargain  fimiMd  a  material  ground  fo#  Ae  reet, 
and  may  award  a  aompeiuation  aocordii^r  to  the  real  state  of 
Ihe  tnuiiaolioa.  In  this  oaae  however  no  inoh  qneatien  arises : 
tot  it  appean  to  ae  that  althoogk  both  pieces  of  ground  were 
bargained  for  at  the  same  tiaie.  we  must  consider  Ae  baipiin  as 
conniiiting  of  two  distiaot  contraots ;  and  tiiat  the  one  part  was 
wdd  for  9001.  and  the  othes  for  TOOf.  It  has  not  been  rag. 
gested  that  diey  ware  necessary  to  the  eeonpation  of  each  other. 
It  amootat*.  thercfiwe  to  no  mots  tiuui  this :  that  the  Plaintiff 
bnng  one  of  the  execntois  who  were  about  to  sell  ihe  honse, 
and  abo  to  sell  the  land,  to  both  at  which  the  legatees  under- 
took to  make  a  good  title,  advaased  his  money  to  the  legatees 
on  tiie  porchase  of  those  two  lots,  and  now  se^s  to  recover  back 
the  mon^  for  one  of  them,  because  the  title  to  that  has  proved 
i0bcti!fe.  We  by  no  meaas  with  to  be  understood  to  intimate 
that  iriicre  tiilder  a  contract  of  sale  a  vendor  does  legally  convey 
all  the  tide  wldoh  is  in  him,  and  that  title  turns  oat  to  be  de- 
fective, the  purchaser  can  sue  the  v«iidur  in  an  action  for  money 
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Pitcher  v.  Martin.  ^^^^^ 


I 


ought  to  be  signed  by  a  Seqeant  ?    .  m^S^l^ 

The  Court t  after  referring  to  the  officers,  decided  that  by  the  l>y  aSerjMnu 

practice  of  this  Court  such  a  plea  must  be  signed  by  a  Serjeant, 

and  might  be  treated  as  a  nullity  if  not  so  signed,  (a) 

(a)  A  tender  of  israe  must  be  signed  in  demarrer  must  be  so  signed.     £roofc«r 

by  A  Serieaot,  bat  •  joinder  in  istiie  ucod  v.  Smijmm,  w^^  vot.  t,  p.  3d^  DtiugUu 

not.    Vide  £U«i  v.  Geosy.  dfite,  vol.  1.  v.  ChiU^  tM.  in  noiiM, 
p.  469.    Botb  a  demurrer  and  a  joinder 
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AND 

EXCHEQUER  CHAMBER, 

Trinity  Term, 

Id  the  Forty-second  Year  of  the  Reign  of  George  III. 


Partridge  v.  Sowf.rby. 
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rears  of  rent  being  due  from  the  Plaintiff  to  the  landlord.    TJpon        1802. 
this  evidence  his  Lordship  nonsuited  the  Plaintiff. 


Clayton  Seijt.  now  moved  for  a  rule  to  shew  cause  why  the    PiftTRioei 
nonsuit  should  not  be  set  aside,  urging  that  as  the  Plaintiff  had     Sowbrby. 
done  every  thing  to  fulfil  his  part  of  the  agreement,  the  Defend- 
ant was  bound  to  perform  what  he  had  contracted  for. 

But  The  Court  were  of  opinion,  that  as  the  furniture  was  lia- 
ble to  be  distrained  for  the  arrears  due  from  the  Plaintiff  to  his 
landlord,  the  Defendant  was  not  bound  to  take  them,  and  was 
therefore  excused  from  the  performance  of  the  agreement. 

Clayton  took  nothing  by  his  motion. 


(In  the  Exchequer  Chamber.) 
Hague  Gent.  One,  &c.  v.  French;  in  Error.  Jwnejsih. 

• 

17  RROR  from  a  judgment  of  the  Court  of  Bang's  Bench  in  an  if  abill  of  ex- 
action of  assumpsit,  brought  by  the  payee  against  the  acceptor  c>»angj*>«nj«<*« 
of  a  bill  of  exchange.     The  first  count  of  the  declaration  stated  montht  after 

that  one  E.  C,  "heretofore,  to  wit,  on  the  15th day  o( Septem-  dScbJ^ss. 
ber  in  the  year  of  our  Lord  1800,  ^fc.  according  to  the  usage,  Sfc.  *d,  tlie  cSurt 
drew  her  certain  bill  of  exchange  in  writing,  bearing  date  the  J^  p^tte'two 
day  and  year  aforesaid,  and  thereby  required  the  Plaintiff  in  er-  ™onth»  after 
ror  to  pay  to  the  Defendant  in  error,  two  months  after  the  date  wMch*itwas 
of  the  said  bill,  the  sum  of  19/.  18s.  7rf.,"  and  proceeded  to  allege  "■<*••  The  first 
acceptance  by  the  Plaintiff  in  error,  and  his  promise  to  pay.  The  claration  stated 
2d  count  was,  "  And  whereas  the  said  JR.  C.  afterwards,  to  wit,  j^*'^*^S^" 
on  the  same  day  and  year  aforesaid,  at  i^c.  according  to  the  usage,  to  wit,  ontjpcli' 
Sfc.  made  and  drew  her  certain  other  bill  of  exchange  in  writing  f  jS*^^'*^^ 
npoii  the  said  Plaintiff  in  error,  and  thereby  required  him  to  cbaiige,beaiiiig 
pay  to  the  Defendant  in  error,  two  months  after  date  thereof,  fj^^^^^fee 
19/.  I85.  7d.  value  received ;  and  then  proceeded  as  the  fiirst  said,  payable 
count,  averring  acceptance  of  the  bill  by  the  Plaintiff  in  error ;  JSJ,"3JJ^^ 
*'  to  wit,  on  the  same  day  and  year  aforesaid;"  and  his  promise  second  ooont 
to  pay-     Upon  this  declaration  there  was  judgment  below  by  JfJ^i^  to 
nil  dicity  and  a  writ  of  inquiry  executed ;  the  Plaintiff  in  error,   wit,  on  the  dkjr 
after  assigning  the  general  errors,  proceeded  thus  :  "  That  the  Sd^Sb'B^ 
damages  have  been  assessed  for  and  adjudged  to  the  said  De-  fendant  ^w  a 

bill  of  ez- 
thangc,  pajabie-t«^  montlis  after  date ;  witliottt  nentieiiitig  any  atfosas  dhie  in  Either  coant.    Held 
that  both  coaDts  were  good, 

fendant 
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iSOft.      fBodant  in  emr  a|Rm  the  whole  of  the  idbreaaid  dasbrafiM  {•• 

-    '      ■■      Derally,  whereaa  it  apftears  in  and  by  the  record  afoicwdd  that 

^"^       Ae  second  count  of  the  said  dedaratiDn  was  and   is  insi^cimt 

EuHCJi.      ill  lav,  and  that  no  damages  conld  or  ought  by  bw  to  have  bee* 

iwwiiifiil  or  adjudged  to  the  said  Defendant  in  error  in  respset 

thereof,  or  of  the  supposed  promise  and  undertalcinf  tbercva 

mentioned,"  praying  ia  the  oswd  form  that  the  jndgnwot  might 

be  rererasd. 

Bamte,  for  the  Plaintifi*  in  error,  now  objected  that  tW  w- 
oond  connt  nf  the  declaration  conld  not  be  sustained,  inaamnob 
as  no  date  to  the  bill  was  stated ;  for  the  bill  being  payable  at 
two  months,  without  a  date,  it  was  impossible  to  ascertain  the 
time  of  payment ;  that  although  in  De  la  Courtier  v,  Btllam^, 
2  Show.  422.  the  Court  held  (hat  it  might  be  intended  that  the 
date  of  the  bill  was  the  day  of  the  drawing,  yet  in  that  case  the 
day  on  which  the  Ml  was  drawn  was  e^>resriy  stated,  whereas 
in  the  present  case  the  day  of  the  drawing  was  only  to  be  col- 
lected ihnn  words  of  raferenee  to  die  first  connt,  where  the  day 
of  drawing  was  laid  under  a  to  wit. 

Lama  contrA  was  stopped  by  The  Coart,  who  were  of  opinion 

flwt  Hie  ease  was  not  distiagnishable  from  De  la  Courtier  r.  Bel- 

iMijr,  and  AatOtey  might  w«tl  intend  tlie  date  of  die  bill  1e  b*T« 

beentlMdayof  the  drartrh^  stated  in  the  first  cowit 

,.'  JFddgment  N 
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Bq^^t  on  tbe  oiker  haodi  insisted,  ttat  although  the  plea  were       180S. 
Bot  a  coBEiplete  answer  to  the  whole  declaration,  yet  that  the      ^ — -"** 
judgment  onght  not  to  have  been  signed  fmr  the  whole  sum  men-      acdvnnbi.l 
tioned  in  the  declaration,  but  ought  to  hare  been  taken  for  dSl  MAei»oir]rsLL 
ea^oefpt  224/.  7«4  4|^.»  for  that  the  plea  might  be  taken  to  aj^ly 
Id  the  first  count  of  the  declaration. 

But  The  Court  were  of  opinion,  that  as  the  plea  was  pleaded 
to  the  whole  declaration,  it  must  be  considered  as  no  plea  within 
the  neaiBng  of  the  Judge's  order. 

Bale  discharged. 


KfiNBICK    V.  Lord  Wm.  B^AUCLEBCK.  Jul^id. 

nruE  following ^ase  was  sent  by  the  Lord  Chancellor  for  die  ma**^^*^ 

opinion  of  this  Court ;  and  penonal 

Thelwall  Price,  late  of  BtUhafern  Park  in  the  county  of  Dm-  ~^*i^StoS^ 
high  Esq.  being  at  the  time  of  making  his  will  hereinafter  set  fanenl  expen- 
forth,  and  at  the  time  of  his  death,  seised  to  him  and  his  heirs  of  d^'ji^^san* 
divers  lands  in  tiie  aeyeral  counties  of  Denbigh,  Flint,  Merioneth^  m  follows,  vts. 
Caernarvon,  an4  Jnglesea,  duly  made  and  published  his  said  lart  ^'^o^^' 
will  and  testament  in  writing,  the  material  clauses  of  which  wer^  penond  esute, 
as  fpUov;  "And  as  to  my  real  and  personal  estate  whatsoever  aw^aiid'thdr 
and  wheresoever,  subject  to  and  chargeable  with  my  just  debts  heirs  on  tiie 
and  funeral  expenses,  I  give,  devise,  bequeath,  and  dispose  vu.trthefaMent 
thereof  as  follows ;  that  is  to  say,  I  give,  devise  and  bequeath  my  *****  **y  ^'■^ 

^  y    pose  of  nw  per- 

real  estates,  lands,  tenements,  and  h^editameuts  in  the  several  sonal  esute  in 
comiideia Denbigh,  Flint,  Merionethshire,  Caemartonshire,md  ^"^"^^ 
Anglesea^  and  elsewhere,  and  also  all  my  personal  estate,  goo^^  czpences,  and 
chattels,  and  effects  whatsoever  unto  John  Mostyn  of  Segroii  in  Tml^^^ 
the  said  county  of  Denbigh  Esq*  and  Owen  tVynne  of  Crossne^  and  as  to  my 
tsydd  in  the  said  county  of  Denbigh  Esq.  and  their  heirs,  upon  I^^f^iy 
trusty  and  to  and  for  the  several  uses,  trusts,  intents  and  pur-*  ^^^^^  and  such 
poses  foibwing;  that  is  to  say.  To  the  intent  that  the  said  John  t^^u^,\ 
Mostyn  and  Chxn  Wynne  and  the  survivor  of  them,  and  the  give  and  devise 
heirs,  executors,  and  administrators  of  such  survivor,  shall  and  p^^!7it^» 
do  in  the  first  place  apply  and  dispose  of  my  personal  estate^  or  Held  thatun^ 
so  much  thereof  as  shall  be  suflicient  for  that  purpose,  to  and  ia  legal  esutv  in 

the  realty  vest- 
ed in  ft.  P.  for  his  tile,  and  J.  M.  and  O,  W.  took  t»o  estate  therefai.^ 

^'  Tide  Doe  d.  Hallen  v.  Ironmonger,  3  East,  553.      Doe  d.  Leicester  v.  Biggs, 
2  Taont.  109.    Wykkam  r.  Wykham,  S  TaUU  316. 336. 

payment 


191  ,^   CASES  IN  EA9TE&  TERM ..      ,     ... 

tSM.       payment  of  all  my  just  debt*  and  ftuieral  espeneea,  and  to  aid 
'  —  ■■  -      in  discharge  of  all  such  legacies  asT  may  by  this  oj  any  fature 
X>«Bir>      ^j  g,  codicil  direct  to  be  paid,  and  also  in  discharge  of  such 
Lwd  w.      expeaces  as  my  trustees  shall  be  at  in  discharging  the  tnuts  of 
BB»vci.n«.    ^j|g  g^y  ^j .  gg  j  gs  to  all  my  real  estates  whatsoever  and  wham- 
soever,  subject  to  my  debts  and  such  choi^  and  chaiges  as  I 
may  now  or  at  any  time  or  times  hereafter  think  propa  to  nakc^ 
I  give,  .devise,  and  bequeath  the  same  unto  my  cousin  JUetari 
Prict,  only  son  of  tViiliam  Price  of  BJtewlat,  for  and  duiti^  the 
tern  of  bis  natural  life."    He  then  entailed  the  estates,  oo  tbf 
issue  male  end  female  of  the  said  Bichard  Price,  in  strict  settle^ 
meoti  and,  indefaultof  such  issue,  devised  them  to  tJiaBen 
Robert  Carter  of  Bedboum,iu  the  county  ofLincatn  for  bislifet 
>  and  after  his  death  to  his  issue  iaale  and  female  in  strict  aettle- 

qtent ;  and,  in  defaolt  of  such  issue,  to  Rickard  Kenrkk,  el^eri 
soa  of  Andrew  Keitrick,  of  the  city  of  Cluater  £sq.  for  and  dufr 
ii^  the  term  of  his  natural  Lifej  and  after  bis  decease,  to.bi4 
issue  male  andiemale,  ia  strict  settlement,  and  added  a  pn>visO| 
that  whoever  should  talie  the  estates  sboiild  bear  the  sumamft  of 
TAelteallt  and  moke  the  mansioQ-house  at  Bathafern  Park  Ifaeii 
usual  and  common  place  of  abode  and  reeidence ;  and  on.  th^ 
refusal  so  to  do,  declared  the  above  devise  void,  and  be^MCa^ffxt 
1m  estates  to  his  own  right  heirs  forever.  ,        ' 

The  questions  for  the  opinion  of  the  Coujt  were,  lit,:  Wlietheri 
the  trustees  in  the  will  of  the  testator  Thtlaa/l  Price  itooll-  any 
estate  at  law  I  2dly,  Whether  the  teuBnt  for  life  tooliL  any  esta&p 
at  law?  '       :-, 

Lent  Seijt.  for  the  Plaintiff.  The  question  is,  WheUier  aay  Wgit 
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jf .  was  created  a  trustee  for  no  other  purpose  than  that  of  re-        1802. 
ceiviniF  with  one  hand  in  order  to  pay  oyer  with  the  other.  But      Z 
where  any  thing  is  appointed  to  be  done  by  the  trustee  beyond  v. 

Ae  mere  receipt  of  the  profits,  the  estate  must  remain  in  him  ^^^^^^, 
for  the  purpose  of  enabling  him  to  discharge  the  trust  which  the 
testator  has  directed  that  he  and  no  one  else  shall  execute.  In 
this  case  the  testator  first  expresses  his  intention  to  make  the  de- 
vise of  his  real  and  personal  estate  subject  to  and  chargeable  with 
his  just  debts  and  funeral  expences,  and  then  devises  first  his 
real  estates  and  then  his  personal  estates  to  trustees,  directing 
the  application  of  the  personal  estate  to  the  payment  of  debts, 
iVinaral  expences,  and  legacies,  and  then  devises  his  real  estates 
to  the  tenant  for  life,  subject  to  his  debts  and  such  charges  as  he 
may  make  upon  them.  The  devise  to  the  trustees,  therefore, 
coupled  with  the  first  expressions  of  the  will,  imposes  on  them 
the  duty  of  paying  the  debts,  and  consequently  gives  them  the 
legal  estate.  However  slight  the  object  of  the  trust  may  be,  it 
is  sufficient  tibat  tiie  testator  has  appointed  the  trustees  as  the 
persons  to  carry  that  object  into  execution :  and  the  statute  will 
not  operate  to  vest  the  estate  in  the  cestuy  que  trusts  unless  they 
would  take  precisely  the  same  estate  as  the  trustees.  The  estates 
indeed  are  given  to  the  devisee,  subject  to  the  payment  of  debts  t 
but  until  that  payment  has  been  made  the  estates  do  not  vest  in  - 
him.  And  though  if  the  estates  were  immediately  vested  in  him 
the  Court  of  Chancery  would  make  him  a  trustee  for  the  pay* 
ment,  yet  as  the  testi^tor  has  thought  proper  to  appoint  other 
persons  as  trustees  for  that  purpose,  the  legal  estates  must  vest  in 
ihetn  in  order  to  enable  them  to  execute  that  intention.  In  the 
case  of  Bagshuw  v.  Spencer,  1  Ve$,  144.  Lord  Hardicicke  laid 
great  stress  upon  the  whole  fee  being  conveyed  to  the  trustees  by 
the  word  "heirs,"  in  which  respect,  he  said,  it  differed  from  other 
cases  which  he  cited,  where  nothing  but  a  chattel  interest  was 
conveyed  to  the  trustees.  The  case  ofShapland  v.  Smilh^l  Brown's  - 
Chan.  Ca.  75.  is  a  strong  authority  to  shew  that  where  the  trus* 
tees  have  any  thing  to  do  the  legal  estate  will  vest  in  them :  for  in 
that  case  the  trustees,  after  deducting  rates^  taxes,  and  repairs, 
were  to  pay  over  the  residue  of  the  profits  to  the  devisee  for  his 
life;  and  yet  they  were  held  to  take  a  legal  estate.  So  in  Silvester 
d.  Lawu.  Wilson,  2  T.  R.  444.  where  the  devise  was  to  trustees  in 
trust  to  receive  the  rents  and  profits  during  the  life  of  ^.^  and  that 
such  rents  and  profits  should  be  applied  for  the  subsistence  and 
maintenance  of  J.  during  hb  life,  the  trustees  took  a  legal  estate. 
VOL.  HI.  N  And 
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And  in  the  case  of  i)oe  d.  fi&rie  V.  Xtbrtoff ,  6  T.  i£.  869.  whan  dl 
the  troats  had  baen  execnted,  and  sothinf^  remained  to  'be  dowt' 
by  the  tmatees,  yet  having  ooee  taken  a  legal  estate,  Lord  £m- 
j/on  was  of  opinion  that  vithout  a  nureoder  of  their  estate  de 
'  devisee  could  not  maintain  an  ejectment. 

Bayfeg  Seijt.  eantri.  I  do  not  dtspntemy  of  the  obms  vhiiA 
have  been  cited,  bet  I  deny  their  applieation  to  the  case  before 
the  Coort.  It  is  clear  tliat  if  it  hud  afifiewed  npon  the  face  of 
this  vill  that  the  tmstees  vere  directed  to  do  any  thing  tbey  muat 
have  taken  a  legal  estate :  bat  in  this  vrill  there  are  no  direetionv 
to  that  effect.  The  testator  has  not  directed  th«m  to  pay  tint 
debts  out  of  the  real  estate :  the  payment  of  the  debts  is  only 
made  a  charge  upon  the  devisees.  Where  the  testatorinteDded 
that  they  should  have  any  management  of.his]{»t)perty  be  hasao 
expressed  himself  in  precise  terms ;  for,  with  respect  to  his  per- 
sonal estate,  be  expressly  gives  it  to  thetnistefesiipontmsttopaj^ 
hisdebts,  legacies,  andfnnerti)  expences.  Butinthedispoaitian 
of  his  real  estate  he  eaq^ya  no  words  to  shew  that,  the  trosteea: 
were  to  have  tiie  di^Msal  of  the  profits. 

Cur.  ais.  vuit. 

The  opinion  of  Tht  Court  was  this  day  delivered  by 
Lord  Alvanlbv  Cb.J.  We  fa»v«  looked  intotfac  oaeeK  to 
see  whether  any  thing  was  to  be  found  to  alter  tha  opinioa- 
which  we  formed  upon  the  aig^nnent.  But  those  eases  all 
tend  to  shew  that  the  question  upon  which  the  proseat  oaae  must' 
depend  is  this,  utz.  Whether  sefficieDt  appears  upon  the  faeevC; 
thn  will  to  d^saonstrate  an- intention  in  the  testator  that  tfaoa 
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that  the  trustees  shonld'^e  a  legiu  estate  for  tbe  ptirpoi^  of  exe-  1802. 
cnting the  ttasts ;  and -tfie  ^aine  mky hfe'said  of  ItaHon  V.  Hartov, 
7  T.'R.662:  wh^*e  the  estate  was  limited  to  trustees  upon  trust  to 
permit  three  married  women  successively  to  take  the  rents  and  l^ord  w. 
profits.  In  the  latter  case  Lord  Ketiyon  says,  that  Jones  v.  Lord  ^'•^''<^'»»<f' 
Say  and  Seat,  6Fm.il&r.262.isa  case  by  itself,  bywhich  I  suppose 
he  means  that  it  is  a  doubtful  caiie^  though  he  admits  that  it  had 
been  recognised  to  be  law  by  Lord  Hardmcke  in  Bagshaw  v. 
Spencer.  And  indeed  4hat  'case  tends  to  shew  that  even  where 
something  might  remain  to  be  done  by  the  trustees  the  estate  might 
be  exeouted  in  the  devisee :  for  it  was  held  that  by  the  words  of 
the  will  the  use  was  executed  in  the  trustees  and  their  heirs  during 
the  life  of  thi9  feme  covert,  and  after  her  death  it  was  executed  in 
the  persons  entitled  to  take,  oharged  with  theannuities.  The  other 
cases  of  Shapland  v.  Smith  and  Siftesterd.  LawY.  Ifihon,  only 
illustrate  the  principle  stated  in  myBrother  WiV/taWsnote.Unless 
therefore  it  appears  manifestly  that  the  testator  intended  that  the 
trustees  should  be  active  in  paying*  the  debts,  the  legdrl  estate  will 
not  vest  in  them.  The  question  is.  Whether  there  be  any  such 
apparent  intentipn  on  the  face  of  this  will?  It  would  indeed  be 
much  more  convenient  that  the  legal  estate  should  be  vested  in 
trustees  for  the' payment  of  the  debts  than  that  the  trust  should  be 
executed  by  die  devisee,  trndctt*  the  direction  of  a  court  of  equity ; 
for  a  cdnrt  of  equity  could  i!)tot  enable  the  devisee  to  make  a  com- 
plete tide  to  the  estete.  But  thb  is  only  an'  argument  afr  inconve* 
niewiif  ft<ott^which  weeannotemistrue  the  testator  to  have  said  what 
in  fact  he  has  not  said.  Perhaps  if  it  had  been  suggested  to  him 
he  woaM  have  directed  that  the  payment  should  be  made  by  the 
trastees ;  but  he  has  not  done  so.  This  is  a  mere  devise  cluurged 
with  the  paymettt  of  debts:  In  disposing  of  the  personal  estate  the 
testator  directs  the  trustees  to  pay  his  debts,  legacies,  and  funeral 
expenoes;  but  in  tibe  UmitatioB  of  the  real  estate  he  does  not 
even  say  afitr  payment  of  his  debts  and  such  charges  as  he  shall 
make,  to  the  use  of  the  tenant  for  Ufe,  but  subject  to  his  debts 
and  such -charges  as  he  shall  make.  Upon  these  grounds  we  are 
all  of  opinion,  and  shall  so  certify,  that  the  trustees  took  no  legal 
estate  in  the  premises,  but  thitt  Richard  Price  took  an  estate  at 
law  fiyr  life^  charged  With  the  payment  of  debts. 
The  following  certificate  Iras  sent  to  the  Lord  Chancellor : 
This  case  has  been  argued  before  us,  and  we  are  of  opinion  that 
the  trustees  named  in  the  will  of  Thelwall  Price  did  not  take  asy 
estate  at  law  in  the  real  estates  devised  bv  the.  said  will. 

N  2  Wc 
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"We  are  also  of  opinion,  ihat  Richard  Price,  the  tenant  for 
life,  took  a  legal  estate  in  the  said  real  estates* 

Alvanley. 

T.   HSATH. 

O.  Rooks. 
A.  Chambre. 


•^""'^°^''-  Decker  v.  Shedden. 

A  soDiDoiu  for  T^  ^^^s  c^®  ^  declaration  de  bene  esse  was  delivered  to  the  Defen- 
further  thne  to  dant's  attorney  on  the  13th  of  A/oy,  and  on  the  same  day  a 
tended'hT  t*be  rul^  ^^  plead  was  given,  which  was  by  mistake  entered  in  the 
partjr  takuig  it  King*s  Bench  instead  of  this  court ;  on  the  17th  of  Maf  the  De- 
^ave  the  ne-  fendant  entered  an  appearance,  and  a  plea  was  demanded ;  on  the 
«««%7^^»™'o  same  day  the  Defendant  took  out  a  summons  for  further  time  to 
^^*  plead,  but  did  not  attend  at  the  )retum  of  the  summons';  on  the 

20th  of  Mai^  the  Plaintiff  signed  judgment  for  want  of  a  jdea; 

To  set  aside  this  judgment  for  irregularity,  inasmuch  as  ihe 
Defendant  had  not  been  properly  ruled  to  plead,  a  role  nisi  was 
obtained  on  a  former  day  (a). 

Shepherd  and  Lens  Seijts.  now  shewed  cause,  and  insisted  that 
the  irregularity  complained  of  had  been  waved  by  the  Defendant's 
taking  but  a  summons  for  further  time  to  plead,  and  cited  Tuwert 
V.  Powety  I H.  B/.  87.  where  a  Plaintiff  having  obtained  time  to 
declare,  the  Court  held  a  rule  to  declare  onneeessafy  in  order  to 
support  a  judgment  of  non  pros;  thatrales  to  plead  Hie  only  g^ven 
in  order  to  apiprise  the  Defendant  when  he  is  to  plead,  and  that  a 
Defendant  by  praying  time  to  plead  excludes  any  presumption 
Aat  he  is  not  aware  of  the  tinie  at  which  he  ought  to  plead.  Siar- 
kier.  Wilkes^  Mich.  7  Geo.  2.  B.  R.  1  Cromp.  Pr.ie2.;  and  that 
although  an  order  was  obtained  in  that  ease,  yet  the  principle  ap-? 
plies  equally  to  cases  where  a  SHttunotis  only  is  taken  out  as  to  tha 
cases  where  an  order  is  made ;  and  that  it  appeared  from  Rivers  V^ 
Plumhe,  Bames,240.  ed. 3.  and  Brownv.Godfrey,  Cooke s  Cat. 
Pr.  144.  that  ia  Summons  when  returnable  was  formerly  so  far  a^ 
effectual  proceeding,  that  if  not  attended  by  the  party  taking  it 
out,  the  other  side  could  not  sign  judgment  without  having:  pne«> 
viously  discharged  the  summons.  [But  The  Court  said  that  was 
wholly  unnecessary  at  the  present  day.} 

(a)  Tilts  mattor  liad  been  'beforie  the  bad  been  bo  order."  But  in  iWk  tetit  JitH 

CoortM  IHei^cedlngttYm;iirhciiiliATiik  B«rit.  stated  «» tlw  Court  lll»  viistpke  al« 

"^      ■•  was  dischargedftt  being  rather  understood  luded  to,  and  obtained  leave  to  bring  the 

■«ttfc«ttiawthatiBr««erav.  ^tveflheco  aMUffr  bflim  the  Court  again. 

*  And  te«  Z>ofiiie  ▼•  Ifcrsi,  7  Taunt.  587. 

Jitst 
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'  Bat  Serjt.  in  support  of  tiie  rule  urged,  that  a  mere  summons        18Q2. 

for  further  time  to  plead  not  attended  by  the  party  taking  it  out     

was  no  WETer,  and  that  on  this  ground  the  present  case  was  dis>         ^v.  * 
tinguishable  from  Towers  v.  Powel.  Sheddem. 

The  Court  were  of  opinion  that  the  summons  for  time  to  plead 
did  not  wave  the  necessity  of  a  rule  to  plead,  that  summons  not 
haying  been  followed  up  by  an  order. 

Rule  absolute. 


Elliot  v.  Edwards.  .       i^  Mi. 

rpniawas.  an  action  for  mooey  had  and  received,  and  wajj  f^J^^^^ 
IiroHght  io  irecoir^  from  the  Defendant  as  auctioneer  th^,  hold  premitet 
smn  of  46/.  h^  the  mmnt  of  a  deposit^paid  into  his  handi  '^'^ff^ 
by  the  Fhuntin  on  the  purebase  of  a  leasehold  estate.  tuie,  contididiif 

Tbef  caose  was  tried  at  th^  Guildhall  Sittings  in  this  term,  ^.■'^dd^not 
before  Mr.  JxuAc^  Chambrt^  when  a  verdict  was  found  for  the  asuRnover  un- 
Plaintiff,  with  liberty  to  the  Defendant  to  apply  to  the  Court  tf)  {jJe  purchw  ""^ 
have  a  nonsuit  entered.    The  facts  of  the  case  were  as  follow :,  money  should 
William  EmUin  being  posse$sed  of  a  lease  of  certain  premises  ^d^B?a"^cf' 
wherein  he  oanried  on  a  school^  i^B^re<^  with  Morgan  IVilliam  covenanted  for 
JoAnei  {or  the  sale  of  the  said  leas^,  together  with  the  good- will  Se"«I^'ion. 
of  the  tckool  for  1000/.  and. certain  goods  and  fixtures  upon  the  administrators,' 
premises  io  be  pcdd  for  according  to  valuation.     It  was  agreed  ^^  ^StJVf 
that  the^  Slid  1000/»  together  with  the  amount  pf  the  valuation  the  money, 
of  the  Mdd.  goods  and  fixtures*  should  foirm  an  aggregate  sum  ta  ha^g^wMT 
be  pwi  and|Mvared  by  the  said  H.  W.Johnei  to  the  said  Williaifn  <^5n  <»  e^e- 


E$Min,  aad  that  qu  payment  of  500/,  part  thereof  on  the  25th  ^tMo/n.tho 
of  Dtfoem^er  then  next,  possQssion  of  the  lease  and  premises,  goods*  ^^^  "«*t  v^^ 
fixtntes^  and  effects,  should  be  deUyered  up  and  absolutely  as-  Loney,  were 
sigtiad  to  the  said  M.  W.  J,oknes,^    By  indenture  of  the  7th  of  *^'^.^  ^« 
Jnnuartf  1801,  between  fViUiatn  Embliu  of  the  first  part,  M.  W»  VitTpJd  do^ 
Jone$  of  the  second  part,,  and  Maithias  Pierce  of  the  third  part^  *  deposit  and 
recttihg  the  original  lease  to  William  Emblia,  and  the  said  agrees  pfjfe  thenvx^' 
ment^  and  tiiat  the  goods  and  fixtures  had  been  valued  at  390/.  f^*^  ^^  ^v- 

incr  a  soed 

andv  that  500/*  had  been  paid  in  pursuance  of  the  said  agreemept  title.    Held 

by  the  gaid  AL  IV.  Johuet  to  the  ^aid  IVilliam  ExMiti,  thei  saj^  *****^i'^' 

IVilliam  Emhlin  assigned  over  the  goo4«  and  fixtures  ab^lutejy,  purchase-^ 

and  the  leasehold  premises  for  the  remainder  of  the  term,  subject  ^^^^  ^1  ?- 

^     ^ilT        ^  ^  j-I-  J  ^^1         •  wasasuffiaent 

to  the  rents,  covenants,  conditions,  and  agreements  therem  ox-  obiectiontotbe 

tide,  and  that 
D.  might  reeet^r  back  taU  deposit  in  an  action  4k  rmmkcy  badand  received.  * 

*  And  see  Uabtrley  r.  Rnkinhl^'Vmmx.  615^ 

pressed 
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pressed  aiid  coDtaioed.  TLe  indeoture  coDtained  the  fol\av\ng 
proviso :  "  Provided  always,  and  these  presents  are  upon  this 
condition  ucvertlielesB,  thnt  be  theswd  M.  IV.  Jokua,  liis  execvt- 
tors  and  administrators,  shall  not  uor  will  at  anj  time  or  times 
hereafter  (until  the  money  agreed  to  be  paid  and  secored  auto 
the  said  William  EmUiii,  Lis  executors,  administrators,  and 
assi^iH,  by  the  said  M.  IV,  Jokua,  his  executors  and  administra- 
tors, uiuouiitin^  to  890/.  for  the  good-will  and  purchase  of  the 
said  goods  mid  fixtures  in  the  said  recited  agreement  contained, 
be  paid  and  tuitis&ed  to  the  said  IVHtiam  Eniblin,  his  execators, 
administrators,  and  ussigns,  and  for  the  due  payment  of  which 
die  said  M.  Pierce  is  dte  surety  of  the  wid  M.  W.  Jokua)  under- 
let, lease,  assign,  transfer,  or  set  over  unto  any  person  or  persons 
for  nil  or  any  part  of  the  said  term  in  the  said  rented  indenture 
of  lease  mentioned,  all  or  any  part  of  the  said  premises  hereby 
assigned,  without  the  joint  licence  and  consent  of  them  the  said 
William  Kmblin  and  Matthiat  Pierce,  in  writing  under  their 
liands  first  bad  and  obtained."  The  indenture  also  contained  a 
covenant  on  the  part  of  M.  W.  Johna  and  Matthias  Pierce,  for 
themselves,  their  executors,  administrators,  end  assigns,  for  the 
payment  of  the  remaining  sum  of  890/.  by  instalments  of  100/. 
each,  on  every  successive  Midifimmer  and  Chritlmat  day,  and  90/. 
on  the  last  instalment,  with  a  proviso,  that  Maltbiai  Pierce  should 
not  be  called  upon  until  after  two  months'  notice  of  the  default 
of  M.  fV.  Johun,  The  leasehold  premises  above  mentioned 
having  l>cen  taken  in  execution  under  a  fieri  faciat  for  a  debt 
dne  from  the  said  M.  fV,  Johnet  to  Messrs.  Smith  and  Co.  of 
641/.  VU.  were  put  ap  to  sale  by  public  auction  on  the  13th  of 
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Rgmn;  iritlMmtlto joint  liceace  of  WiHiam  EmbHn  and  Mattkkm       18QS. 

Pierce^  ond  2dly>  That  if  the  Plaintiff  should  complete  his  pur-.       -; 

ohase  and  take  an  aasignmenit  of  the  premises^  he  would  be  liable       ^^^^ 
by  the  covenant  in  the  deed  as  aasignee  of  Af.  W.  Johnes  to  make    EfWAniM* 
good  to  fVUHiimlimUm  ih&  remaining  instalmeats  yet  unpaid* 
The  case  of  Doe  d.  MiicheN$on  v.  Carter,  8  2\  R.  07.  puts  an  end 
to  the  €rat  objectionrit  haykig  beek)  there  expressly  decided^ 
tliat  a  sale  of  leasehold  premises  vnder  an  exeoutioa  did  not  (all 
within  the  terms  of  a  proriao  agi^nst  assigokig*  because  it  was  a 
proceeding  im  iwmiwn.    And  whether  the  proviso  be  not.  to 
assign  generally,  or  not  to  assign  nvM  %  parlicaUur  event  ahall 
have  happened,  the  operation  of  law  is  the  same.  With  respect 
to  the  second  objection,"the  Qayeoant  of  Af .  W,  Johties  and  Mai^ 
thias  Pierce  is  not  a  covenant  running  with  the  land,  but  is  a 
covenant  in  gross,  and  merely  binding  upon  them  personally. 
It  is  true  that  the<*oi^nant  coateins  the  word  **  assigns,"  and 
that  there  are  cases  where  the  assignee  will  be  bound  by  that 
worti,  ttottgh^  he-  vAW  not  without  itv     But  it  is  manifeet  ia^  the 
present  eMei  thitit  the  woid  ^^  assigRS  "  oould  neveti  have  been  in* 
tended  to^desoriM^  (he  assignees  of  the  prmnises  in  question ;  for 
the'  covenftht  itf^jrfnt,  and  the  werdf'^^  assigm-''-  applies  equally  to 
3f;  fF/JoAifcranS^to  'M«lMiWJP{0l^^  but  as  the  lottev  had  na 
interest  whatever  in  these  premises,-  his  assigns  cc^d  never  b» 
the  assigtie^'  of 'fliese  pt^mises.     No4^  doeir  the  covenant  create 
any  equitable  lien  on  the^premiseff.    The  piEtfties,  if  they  hadr 
thought  proper,  might  have  secured  the  instalments  by  a  mort- 
gage, but  not  having  done  so,  they  cannot  make  the  assignees  of 
tUcI  ftherifiT  liable  to  the  payment  of  ttoise  iMtahnents. 

Lord  Ai^VAif  LBV  Gh.  J-.  If  the  panriiasev  would  be  liable  i» 
eqtnty  it  isa  itaffidehiohjeotioni  Suppose  a  man,  having  pnr« 
chased  an  estate,  assigned  It  beftre  the  irarchfise-money  has  beeii^ 
paid,'  k  court  of  equky  will  oompel  the  assignee  to  pay  that 
money,  jaDvided  he  knew  at  the  time  of  the  assignment  that  it 
had  not  beto  paid.  Here  Johnes  obtained  an  assignment  in 
conskleration  of  an  undertaking  to  pay  for  the  lease  and  fixtures ; 
that  consideration  money  has  not  been  paid.  Johnes  and  Pierce 
for  themselves  and  their  assigns  covenant  for  the  payment  of  that 
money:  and  there  is  a  proviso  that  JoAfies  shall  not  assign,  until 
that  money  has  been  paid,  without  the  con^nt  of  Emblin  and 
Pierce.  Does  not  that  create  an  equitable  incumbrance?  I 
think  that  a  court  of  equity  would  hold  it  so,  though  I  do  not 

know 


kininrtiiatHiwDnld'IW'bmdiiif  M>Ut,"  Now-fHnt'ii  tbeoUiMT 
of  the'  Flaintiff'i  deposit  ?  -la  it  not  made  upm  tfa»  conditwB 
that  the  purchase  shall  be  completed  free  from  all  Teaaaaai^t^ 
jeetiouB  ?  it  U  quite  clear  that  acourt  of  eqnhy  woidd.  not  com- 
pd  a  specific  performaDce  of  the  agreMitentfDr  th«pii«ckaM.of 
tbete  premiaes.  If  a  biU  were  filed  for  that  purpose  it  irttutd  ba 
dismined  with  eosts.  I  think  that  the  I'luatifffaaB  made  oat  a 
nesMtaUa  objection  to  the  title  ofierad  by  the  Defendaat,  and 
coDsequently  most  recover  hia  deposit. 
!i -Hbath,  Rookb,  andCHAUBRB  Js.coDcnning,  - 
ii'iM^irnf  took  nothing  by  hia  motion. 


Iftnola  tat 
MjBcnt  of  tha 
•IMtaAtloi 
prfMHitt  mndcT 
tho  Lords' Act 


p.;  Ill 


!  wcekk. 
the  jirlsoun  Is 
cntiiled  ID  be 

<l)9chilt;ged. 
"r..Whellier 


.-it.O.  .;      .,.■1)         CONSTANTINE   V.   PtIGB.    ...,.,        '-,'■. 

'  I  ^HB  Defendant,  irho  waqaprubnerinexecntion,  having  been 
brought  up  nader  the  Lords'  Act  (a),  and  remanded  on  re- 
ceiving a  note  from  the  Plaintiff  for  the  payment  of  3>.  6rf.  per 
«e^.  obtained  a  rala  to  ibev  caose  why  he  should  oot.be  dp- 
fihaigod,  on  the  ground  of  th«  note  not  being  oonfoimabLoto iua 
directions  ofi.  13.  of  the  act.  i 

The  note  iu  (fuestion  was  delivered  to  the  Defendaat  on  JVfoo- 
</a^  th(i  21st  of  Ju/Je,  and  was  a«  follows  :  ,  .,., 

"  Richard  Caiatantine  v.  David  Pugk.         -„i,,,„i 
[  hereby  promise  to  pay  aud  allow  to  David  Piigh  the-nun 
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pa^W  6b  vter^Satwdajf/  add  eoDtequebtly  did  not  toinptif       1809. 
with  the  prOvuBODS  «f  thfl  act    He  cited  Leaeh  v.  Pargiten,      •— 

Cla^ot  Seijt.  BOW  abeved  oanaet  and  observed  that  the  pne-  *  ■  ■■: 

tent  case  VBfl  distiag^^shable  from  ^t  of  LntffA  v.  Pargiler, 
nncathe  note  was  there  expressed  to  be  payable  on  erer;  H'«d' 
fietdatf,  whereas  in  tiiis  caae  it  was  expreised  generally  t»  be  fis^ 
able  weekly,  aad  most  be  taken  to  be  payable  from  the  day  ea 
which  it  was  delivered,  rit.  Moltday  the  S1«L  -  - ' 

BntLord  A.LTANLBV  Ch:  J.  said.  We  are  of  opinion  4at 
this  objection  is  fatal.  Had  thid  aote  been  dated  on  Momtag 
tiie  21st,  I  should  have  thought  it  sufficient ;  though  my  Bro- 
thers are  of  opinion  that  it  ought. to  be  expressed  in  the  note 
that  it  is  payable  on  a  Monday,  and  that  nnless  it  be  so  ex- 
pressed the  note  will  not  be  good. 

Per  Curiam,  Rule  abmlate.       '  *  u.. ' 

'   '  ■    Edmon«On  w.  PahkeA.  ■'        j^tfttkii. 

'T^ma  Wafe  av'^Iicatiott  to  set  aside  a  judgment,  and  writ  'Vt  J^^^^^ 
fietifitHai'TameA  thereon,  ftr  irregularity.  It  appeared  fty  wSSiVS* 
the  affidavit  of  the  Defendant  that  in  1793  he  gave  a  wurrdA  '""":>  t°  ""^ 
efattomeytoconftssjudgisentto  thePlaiotilF,  soon  after  vtiich  iwk'iL^beDcfii 
he  became  a  prisoner  in'theHnf,  and  took  the  benefit  of  a*  i*-  "'"i^^.'^^iT^ 
solvent  act,  wbich  passed  in  1794  ;  that  he  then  entered-  into  c%mt  bankmiit 
business  a|^n,  and  on  the  8di  of  JhrtiiB>yl80(- became  abank-  ''.'^''^.^^ 
nrpt,  end  on  ^th  April  in  the  saiAe  year  (Stained  hiri'  deitifi-  ■AnvliMii^ 
rate;  tint  fffter  ttiis  ttie  Huntiff  entered  up  a  gaoend  judgaWDt  "'|*?gy 
on  the  warrant  of  attorney  ^ren  in  1793v  and  sued  out  a  gbM-  i^kfipmmn 
ral  writ  of _^ri /ocia*  thereon,  under  wfaick  th«  XieftMdanfs  J^^j^JST 
goods;  t«  th^unonnt  of  41/.  Ss.firf.  were  levied  on  the  1st  of  imrj^T 
July  1802.  No  dividend  appeared  to  have  been  made  under  ^tmiiwwJ 
the  conmMBsion  of  bankrupt.  ^i<^faW.i. 

Betl  Seijt.,  in  support  of  the  rule,  referred  to  the  6  Gm.  S.  **'"  ■*|'^;, 
e.  30.  (.9.  which  directs  that  a'certificate  obtained  byanyp^non 
under  a  commission  of  bankrupt,  who  has  before  been  dis- 
chai^ed  nnder  an  insolvent  act,  shall  only  discharge  his  persiin 
tioBf.  arrest,  bat  that  the  future  estate  and  effects  ofsuchpeii^ 
shall  remain  liable  to  his  credtton  as  before  the  making  of  the 
act  (the  tools  oftrade,  the  necessary  household  goods  and  for- 
nitore,  and  necessary  wearing  ^parel  of  such  bankrupt  and  his 
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viTa  and  children  only  exoepted),  onleM  the  eatato  <^ '  saoh 
person  Bgaifut  whom  Buch  commuaiim  tball  be  awarded  ahall 
produce,  clear  after  all  charges,  sufficieot  to  pay  erery  creditor 
under  the  said  conuniBaioD  15*.  in  the  pound  for  their  respective 
debti.  Under  this  act  he  insisted  that  the  judgment  and  mit 
of  execution  vere  irregular;  sinoa  none  of  the  effects  of  tin 
Defendant  would  be  liaUe  to  satisfy  the  Phiintiff's  debt,  if  the 
flitale  had  }»odaced  ISt.  in  the  pound ;  and  at  all  events  the 
tools  of  trade,  fumitme  and  clothes  were  exempt ;  that  the  jiidg>- 
meat  therefore  ought  to  have  been  entered  specially  with  refer- 
ence to  these  exeeptioas,  for  which  purpose  the  Plaintiff  should 
have  sued  out  a  tcire  faciaa,  averring  that  the  estate  had  not 
produced  15«.  in  the  pound.  He  cited  fiiurtoii  v.  Mar£», 
1 T.  R.  80.  in  which  a  general  judgment  having  been  entered  up 
after  the  Defendant's  discharge  under  an  insolvent  act,  upon  a 
warrant  of  attorney  given  before,  the  Plaintiff  sued  out  a  specif 
writ  of  execution,  referring  to  the  exceptions  contaiued  in  the 
act ;  and  Lord  Mantfield  said,  "  It  is  clear  the  judgment  is 
wrong,  as  it  cannot  be  entered  up  generally  once  the  act,  with- 
out giving  the  Defendant  an  opportunity  of  pleading  in  dis- 
eharge  of  bis  penon ;"  and  Buller  J.  said,  "  The  statute  has 
giren  a  defence  as  to  bis  person  and  wearing  apparel.  Ste.,.  and 
that  mnst  be  pat  upon  record  before  judgRieat.  He  also  cited 
GUi  V.  Scrivena,  7  T.  R.  87.  where  tho  Kaintiff  having  entered 
up  a  judgnent  against  the  Def^dant  and  taken  his  body  in 
execatioa  after  one  baokraptoy.  the  Defendant  was  diacfaargBd 
by  a  certifioate  aoder  a  seeond  banknptoy,  wfaereupoB  the  PIssb- 
tiff  sued  out  a  tcirefadai  to  have  execution  against  his  goods^ 
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bound  to  state  the  exception,  which  was  contained  in  the  same 
clause  with  that  under  which  he  claimed.  But  he  urged  that  in 
the  present  case  no  scire  facias  was  necessary  to  authorise  either 
the  judgment  or  es^ecution. 

Lord  Alvanley  Ch.'  J.  The  Defendant  in  this  case  com- 
plains of  a  judgment  which  is  regular  upon  the  face  of  it :  but  he 
alleges,  that  from  some  circumstances  which  do  not  appear  upon 
the  record,  the  Plaintiff  is  not  entitled  to  execution  exc^t 
under  certain  restrictions  and  limitation^.  The  warrant  of 
attorney  is  in  the  common  form,  authorising  the  party  to  con- 
fess a  general  judgment :  and  the  act  of  Parliament  does  not 
require  that  under  these  circumstances  any  special  judgment 
should  be  entered.  The  Defendant,  therefore,  ought  to  shew 
that  he  has  been  injured  by  an  execution  executed. '  If  he  could 
shew  that  his  estate  had  produced  15s.  in  the  pound,  or  that  his 
tools,  furniture,  or  cloth^  had  been  taken,  the  Court  would 
grant  relief;  but  the  proof  of  these  matters  lies  on  him.  In  the 
case  of  Gill  v.  Scrivens  the  Defendant's  person  had  been  dis- 
charged, and  it  became  necessary  to  sue  a  special  execution  un- 
der the  act  of  Parliament,  which  could  not  be  obtained  without 
a  scire  facias  stating  all  the  circumstances,  which  would  bring 
the  Defendant  within  the  act,  and  negativing  all  exceptions  con- 
tained in  the  enacting  clause.  But  I  do  not  know  that  the 
Plaintiff  would  be  bound  to  prove  that  negative,  (a) 

Hbatu  J.  Little  reliance  can  be  placed  on  the  ease  o{  BuX" 
toH  V.  Mardin,  when  we  observe  that  it  eonoludes  with  a  recom- 
mendation from  the  Court  to  the  Defendant  not  to  object  to  the 
mode  of  proceeding  which  had  been  suggested.  The  question 
in  this  case  is.  Whether  the  evidence  stated  on  the  Defendant's 
affidavit  would  have  been  sufficient  to  have  entitled  him  to  an 
audita  querela  ?  A  special  judgment  would  not  have  been  au- 
thorised by  the  warrant  of  attorney.  The  complaint  must  there- 
fore be,  that  the  writ  of  execution  ought  to  have  been  limited. 


1803. 

EoMONtON 

V. 

Pa  RUB* 


[188] 


(a)  This  seems  also  to  have  been  the 
opinion  of  Mr.  Justice  Buf/er  and  Mr. 
Jutdoe  UeMtk.  See  Jelft  t.  Halkrd, 
ante,  .tol.  1.  p.  468, 469.  Thai  was  am 
action  of  ^tutHp$it,  to  whicli  the  baiik- 
Tupifey  and  eei|ific«te  oi  tife  Defendant 
were  pUiaded,  aiid  it  appearing  thai  the 
Defrudant  hod  tten  twice  a  bankntpt, 
and  tJiat  tha  caMe  of  action  occvrred  ier 
tween  the  first  and  second  bankruptcy. 


the  Court  inclined  to  liold  it  unnecessary 
for  the  t>lalntifr  to  shew  that  the  Defen- 
daut's  estate  would  not  produce  iSf.  In 
the  pound  onder  the  second  banlRuptcy , 
although  the  action  was  conmenced  b*> 
fort:  aiiV  diTidend  had  been  made,  and 
before  tbjc  pfBciod.  allqw^^.  by  .5  Gfow  t« 
c.  30.  t.  S7.  for  making  the  diTidead 
bad  e)np&«d. 

It 


'    CASES  IH  TRINmr  TEBM 

It  is  not  Bnggested  that  the  execntion  has  bees  impropenrly  ex:»- 
cated,  er  tliat  more  has  been  token  than  might  have  been  taken 
trndera  special  execution.  Xow  it  appears  to  me  that  tfae^a- 
vamen  in  an  audU&  tjuereli  must  have  l^een  that  Bomething  had 
been  improperly  taJien.  And  if  relief  coald  not  have  been 
g;ranted  on  an  audita  querela,  neither  can  it  on  motion. 

Rook  B  J.  The  judgment  in  tiiia  case^pursues  the  warrant  of 
attorney,  and  the  execution  pursues  the  judgment.  Both  there- 
fore appear  to  me  to  be  correct.  The  only  ground  of  application 
to  the  Court  must  be,  that  the  execution  has  been  executed  con- 
trary to  the  6  Geo.  3.  But  it^appears'thn^no  dividend  has  been 
niade  :  then  how  can  the  Defendant  be  entitled  to  set  tiie  exe- 
cution aside  T  It  is  not  pretended  that  any  of  th^articles  pro- 
tected by  the  statute  have  been  taken :  had  any  such  matter  ap- 
peared, it  might  have  afforded  ground  for  particular  relief. 

ChambrbJ.  I  do  not  see  how  the  Plaintiff  could  have  acted 
otherwise  than  he  has  done.  On  a  general  warrant  of  attorney 
be  could  only  enter  up  a  general  judgment.  No  one  ever  heard 
oia  tart  facias  Txpoa  a  warrant  of  attorney.  Then  the  execntion 
most  follow  the  judgment.  It  was  agreed  by  the  Court  of  Kin^s 
Bench  in  Buxton  i.  Nardil,  that  a  special  execntion  on  a  gene- 
ral judgment  was  bad.  If  the  Plaintiff  takes  more  under  the 
execntion  than  he  is  entitled  to,  the  Defendant  must  make  a 
special  application  on  special  grounds,  the  proof  of  which  nnst 
He  on  him.  I  do  not  think  this  decision  inconusteot  with  the 
cose  of  Buxton  t.  Mardin. 

Rule  discharged. 


IN  THE  FtRTl-VHpQVUI  SBHAB  o^^JI^QRGE  HL  WHi 

BKHiths  iniNqMieti  |<>r.d^s  ,prod|Ked  tlie  l>jOpks  vOf  tbe  F/ifie/  i|ii4       ^1^4 

tallied  .cfDtries  p£  the  ^tes  pf  tbe  comp^tlViai^tft ,  aad  jdi^plmig!^  ^^^^ 
of  all  ibe  firisonera,  toggptber  with  particulars  of  tbe  Ctauate^ .  9C  T^p.«h*^ 
^acb^commtm^nt  extracted  from  the  original  warrants..  Frpq^ 
these  booka  it  appeared  that  the  bankrapt  had  been  conunit^ 
totfae  F/ertfor  deU,  aiidhadJbe?nrQ]iu>Ti^&0|nth^n9€i  tQ;ihe 
Kuifft  BeMph  ypatm,  obarged  as  well.wiU>  )^e.a^;IV)«un  tkeiQ^r 
mon.Pleaaa^  iirUb  aeyeral  other  actions  in 4hi9..^iiig'4  .J3ienf/^ 
a^  thatih^M^^altpg^ti^  laip  in  prison,  above  jtwp  mont^  :Ojf^ 
th^part  oftli^  ^iendant  it  W  (rfgect^  that. although  th^  P^ 
soivbo9Jb:is:e^0adiiij(^lci:ia^^  tp. .prove  th^.period  o^j^ 

co^omitmfpt  mid  ^i^chargp,  yet,  they  wiere  mo%  adfnissibte  to  ff^Jfi, 
the  paos^  pf  .the..coHunitoieq[t,  but  that  the.  prigini^  wianrmitii 
should  JhaTc^h^p  prpdacf4«.  The  Ip^pned  JTudge  adwttfd  .j^f^ 
evidence,  rf/if)rying  the,p<Hut>;3nd  i^  Terdic;t  waf  fpimi4'(bi;'^e 
•Plainbffs«._  _,,,..',  .     •••'..•'■      >  •■  .•  ■  ■■    ".-i-iv 

Bayiff^  S^nMving  00  a,fpnnK  day  pbtaUje^.a  Ki^ef  wV% 
setting  wdf^it]^.yerdicta|D4:h^^S^  new  trials  .  .y^ 

Shqfk^vd.w^  ^$$f  0eq;to, .  shenred  caq^cfi  and  conten4^  tl^ 
as  it  ^pfWf^AI^N^^  tiie  ease,ol:TheJiif9gY.Mckl^,  X<(?i^ 
C.  C.  43dur  edUS*  fhsA  the  d^  bopks  |of  a:  pjdson.^iie  ^id^u^hl^ 
to  pipT|9  tbei^tinie.at  .whioh  a  prisonei;  is  di3cbarg^»  it  mia)tif^^ 
oessarify, pGpUoiw  >thHt  if  they  are  admissible  to  prove,  as^y  of  ,t)^ 
facts  which. tb^.oontaipy  they  are  adfnisiible^o  prove. aU.t^ 
facts  which  they  contain ;  for  that  the  a4xQi9|ibiJ[ity.  of  the,b<>AllU( 
did  not,  d^eo4:vpon  the  question.  Whether  better  evidence  of 
the  facts  contained  in  them  might  or  might  not  be  produced, 
since  the  parol  evidence  of  the  turnkey  would  be  better  evi- 
dence of  the  period  of  the  comsutPient  and  discharge  than  the 
books  themselves,  but  on  the  ground  that  the  books  were  docu- 
ments of  sufficient  credit  to  establish  their  contents. 
Marshall  (a)  Serjt.  in  support  of  the  rule,  insisted  that  the  case  of 
The  King  Vw  Ai^et  only  decided  that  the  books  of  a  priaon^atfie 
admissible  to  shew  the  time  of  the  prisoner's  commitment  and  dis-  ' 
charge,  and  that  the  general  rule  of  law  being  that  the  best  evidence 
of  a  fact  nnist  be  prpdticed,  tiie  Court  would  not  bold  abstifa4ts 
of  ^e  warrants  of  comittititientfi;  introduaed  into  the  public  dpcu- 
mUnts  of  the  ptisoli;  a^  to  the  time  of  commitment  and  discha^rM:  : . . 
to  be  thereby  mad^  as  good  evidence  as  the  warhurts  of  comiiiif^      '  '"'  '  ' 

•■   .       .    .  ■  ..     .    1    .'    :r-   .  .-     •    .  .       .'.■:>'•:■.  I  '.«;fT      '. ''    ^• 


.i»r.!*.i!j 


(a)  lu  the  absence  of  Mf.SfgUBM<ey.  ,  .     ;  ^;^ ''  ;  ^  ' 

ment 


|0»  «ASES  IN  TRfNTTY  TEKH 

jg^t.       BMt  themarivM ;    for  inch   ■  deeinon  vonld  be   itaaking  s 
v.^y^     oopy  of  an  inatnimflnt   taken   bjr  a  pnUie  officer  erictence. 
^'■'■'       vhtn  if  taken  by  a  {mvato  individnal  it  tnrald  olflwly  not  be 
TwoMi*.      orideooe. 

Cttr,  arfp,  vmA. 

The  <^iuon  of  the  Court  was  now  deliTared  by 
Lord  Alvan  ley  Cfa.  J.  Tbe  qaattioo  in  this  esse  is,  Wlm- 
thertbe  evideooe  produced  wiu  Bafficient  to  prove  a  fact  neces- 
sary to  constitute  the  act  of  baaluvptcy,  vix.  that  die  bankntpt 
had  lain  two  monthi  in  iniion  on  civil  process  for  debt.  For 
this  purpose  tbe  prison-books  Tere  produced,  tWun  which  it  ap- 
peitfed  that  tbe  bankrupt  bad  lain  the  necessary  time  in  prison ; 
but  it  was  (Ai^ected,  ^at  thoagfa  the  books  were  evidence  of  tbe 
time  of  the  bankrupt'*  imprisonnient,  they  were  not*  evidence  of 
tbe  cause  of  the  conanitment,  and  that  they  were  not  equivalent 
to  the  committitur  itself,  which  was  admitted  to  be  in  existence. 
To  e«tBbliifa  tbe  sufficiency  of  the  (tvidence  the  cuse  of  T^e 
King  V.  Aicktes  was  cited,  by  which  it  appeared  that  in  a  crimi- 
nal caae,  where  it  was  Material  to  prove  the  particular  time  of 
a  prisoDM^a  dischatge,  the  book  of  "StTDgatt -wm  heM  to  be  suf- 
ficient for  that  purpose.  That  was  a  book  kept  by  a  public 
officer  for  the  purpose  of  enterng  the  transactions  of  the  prison, 
tbe  names  of  tbe  prisoners,  and  fte  times  of  their  dischai^, 
iriiich  entries  were  scnnetinies  Made  fron  tbe  information  of  the 
tamkeysand  sometiines  from  their  indorsements  on  tlie  warrants. 
T^o  book  was  a  complete  history  of  the  transactions  of  the  pri- 
ts  such  it  was  held  to  he  evidence  of  the  day  on  which 
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like  a  parish  roister  made  tinder  piiblie  atithority.    The  two       160B: 
documents  do  net  therefore  appear  to  me  of  a  similar  nattnre,  for      ■■ 
the  gaoler  is  iiot  required  bj  law  to  keep  these  prison^books,  hot       ^**^" 
they  are  only  kept  for  his  own  information  and  security.     We      TnoKis.-' 
do  not  therefore  think  this  case  governed  by  the  case  of  The 
King  V.  Aickles;  but  we  are  of  opinion  that  the  committUttr 
ought  to  have  been  produced  to  establudi  the  cause  of  the  com- 
mitment»  and  ccmaequently  that  there  must  be  'a  new  trial. 

Rule  absoiote  J 

.  t 

FiTRTADov.  Rogers.  jui^  7\h. 

■ 

Assumpsit  on  a  policy  of  insurance.  i  ^^  .„^^^^ 

The  deciaratiouy  after  ^setting  out  a  •  policy  of  insuranoe  •  effected  in 
in  the  usual  form,  dated  the  Iftih  of  Oc<«i<r  1792,  on  the  sUp^^f^^^ 
Petrofielii,  **  Bt  anAf Tom  Bvtyotme  to  Martwiqyef  and  at  and  t>hip  previous 
from  thence  to  return  to  liay^rme^''  and  making. all  the  nece»-r menceroentof 
sary  averments,  stated  the  loss  in  these  words :  **  And  the  said'-  hostilities  be- 
J^seph  Furtado.taMaar  says,  that  afterward  and  after  the  said  b^»  imi 
ship  had  so  arrived  at  Mor^tjue  aforesaid^  in  the  said  writing-  France  does 
or  policy  of  assurance  mentioned,  and  whilst  she  remained  ikeio  i  by  Bntuh 
and  hdfore  her  departure  from  thence,  in  further  prosecution  of  ^P^^^** 
her  said  voyage,  to  return  to  .JSayomi^  aforesaid,^  to  wit,  on  the 
12th  day  of  November,  in  the  year  of  our  Lord  1793,  the  said 
island  of  Martinique  was  with  force  and  aims,  and  in  an  hostiW 
manner,. attacked,  captured,  and  taken  by  the  forces  of  our  pre^-^ 
sent  Sovereign  Lord  the  now  King,  then  being  at  enmity  and 
open  war  with  the  said  island  and  the  persons  'exercising  the 
powers  of  government  in  the  same ;  and  the  said  ship  then  and 
there  being  at  the  same  island  as  aforesaid,  then  and  thereon  the 
capture  of  the  same,  was  then  and  there  seized,  taken,  and  cap- 
tured by  the  said  forces  of  our  said  Lord  the  King,  as  a  prisOi,  - 
and  thereby  the  same  ship,  widi  all  her  tackle,  apparel,  ordnance^ 
munition,  boat,  and  other  furniture  thereof,  became  and  was 
totally  lost  to  the  said  Joseph  Furtado,  to  wit,  at  London  afete- 
said,  in  the  parish  and  ward  aforesaid."    The  Defendant  having 
pleaded  the  general  issue,  the  cause  was  tried  before  Lord  «^/- 
vanley  Ch.  J.  at  the  first  sittings  in  this  term,  when  a  verdaot 
wa9  found  for  the  Plaintiff,  subject  to  the  opinion  of  this  Ceort  • 
upon  the  following  case : 

'•  ■/ 

^  Vide  KeUner  w,  LeUciuHen  4  East.  396.  Gamhaw.  Le  Meturier,  IJ.  407. 
Brwtd0n  ▼.  Curling,  Id,  410.  Barker  ▼.  Blokes,  9  East,  383.  Com  ▼.  Bruce,  if  East, 
936.    Fei;;CT.  TAifrnpion,!  Taunt.  ISl.    ifiKhon^  v.  Afofine,  SvPaunt.  711. 

The 


'W^i  tiM»(L,t  9te>«ta>  Mti^<^»D.te''Ta9BgeT:liiAii:Mlia,-£liaM>^' 

n||»i|i«idf iOiO^/ MtiL  J|*>!«4'17M> .  hot  bee  nnlfaiav  «h^ 

kij|igdun,iajid  .FKatcei  >sbe:i^.lh«iriDpon  tke  oBptvr* •£ (tko^' 

I»gl«i.  iHll»40ir«tbw  trritefi  TOMeb.  Tbe.Plurttiffat  th»  tia».-. 
tlti.ppUcjr  .lKW.«6eoted,  and  from  tbeoca  until' ftbA'tetioDorn*'' 
cqfv>«iwodtiWAii  R  iFremch  sabjMt,  atid tesident  at  SaysKkHvini''' 
Fp4ine«,  .wlucb  oomitry  was  in  amity  vitk  Great  Britain'  whsp 
tbs.polisf  waa  effeoted,  and  antiLtka  moatii  of  Pe^vafi/  ITSSi  ' 
•tt;Vhioh  tii»e,  boBtilitieg  comnnnMl.batiraeB 'A^ArMfinai': 
FmiKt.  OmiialAthAtMnhinMrhkMajmtj-gMlmi^ktiwahe 
toiMownt/lbA,  £afa//»r  and  0(bi  autfaoiimn^tltMi  toaeoei^'''., 
frWt^QJUBdfwritarson  thiapriicy  thB!iwwb^ifor^iiTbi^h-A^!.i 
had  xi4wiibed/  and^thls  aotigoivn^baought;  Knder-divMtiiidlv.^ 
fir«ftJMkMMi'J:&7a,.jR^B/£*,«ndC)o.,tEs£laititir<'ngMrtW'  ton 
jOie  jfiiAtMa:£w:tke  ojoniM  tt£  die  Coort  waK,i  WtetbMl  theui 
Pb^ii(ii'aBa».«ittid*d>'io.mcMs^  ihi  tbia<«ctinl  )>^'  If  dR  fdamrtn  ■ 
flhfllM  jM,f>£spiaiMi  t^at  ha.inis,  af-verdkt  vaftloiw  ontond  Unui 
tbtt-inMntiff;.  sndithe  Covit^  sUuUiithiok-4hst  A^objeotlliri  tttio 
tlie'^PIkilttiffTarakoTeKyappMrM'Bpmtbodetftanitiflajusb'aaftlini 
entitle.the : Befrndant' to  th» fuB  bwic&t  of  itvupoa^nUtkBB^  i^ 
amflloCjiHlgmaBt^'Ae  verdict.wBS'to'beeBt8rad'ft>t'1b«*Pbdl-n'. 
tiff;i^Md-tbe>I>bfBtidantTaBtomiik«  raob  applicoti**^  batiifVi 
the  Gatuft  aitodld>  Ub  of  opinion  that  the  Plaintiff  waatnatfetat^*'^ 
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tends  to  aH  eaptnres/'  The  oases  b(  Bien  v.^P^rkkwm^  ^I>^.       l^Mct 
TaS^  aad  Bermom  w.  IVoodbridge,  Dbirg.  781.,  a^d  Ptaktamdif*     ^^^^^^i^^^-- 
T.  S^spte,  1  71  /{.fflL  m  nolii,  whick  aho  eccuned  in  the     '^^^ 
tioiB  of  Lotd  Ma$ufiddj  were  qf  die  same  natxire,  and  the  '*■    BMrdifti^ 
Plamtifis  weve  aUiMral  to  recover.    Tv  these  may  be  added  ^3^'' 
ease  of  Ijfsas  ▼.  <9«rmy^  3  T.  It^  49T.,  irliich  arose  in  the tiflM^-r 
of  Xjoed  Ktnytm*    That  iras  an  hisuimnoe  by  Amttican  loyaltstS'/  '^■ 
e£Seoted  on.  a  Dutch  Axp  before  the  eommeiiceineiit  of  hokilitiett' ' 
between  CrsotBri^iMii  and  Holland';  ^  ioibs  aoelniM  \ilf  BrUidi\ 
c^ptare,  and  tiieiPhiiDtifFfeootered.  These'easeffinchule a^MM- ' 
oftw#lv»  9^n»  from  1778  to  1790 :  and  though  it  does  (wMf''> 
appear  that  tbd  objeetion  now  made  was  expressly  raised^  yet-ttl^ 
all  the  cases  affiokdad^gffoond  lor  tiie  objectioli,  ittaost  be  pt^'^ 
smned  to  haveftbeen*  iheuaderstandnig  of  the  profession  iluEit^'^ 
sneh  an  objestisii  cenid  niX  havefoean  made  wMi  sncoeU.  After  ^ 
such  aseries  €f  deoismnsicoantsfdanciof^  th^  inaaranoeSy-^t'^ 
may  be<t{«iestioned  how*  fiut  it  wonld  be  consistettt*  with  good-^ 
faith  to  ftrteigners  to  declare  th^n  to  be  illegals    Certondy  it  li  '« 
not  consistoni  !with  good  peGey  to  oobm  toa  daeisiim'^hishf^' 
must  hftTO  tMleffect  of  driving  dl  foreign  tenrances  from  tUs 
country,  sinois)  no  foreigner  will  think  it  safe  t6  effect  an  hyniM'f 
anoe  here^  t  whefei  he  knows  that  in  the  event  of  a  i^ar  breaUayi^^^ 
out  bdtwe^il'  this  oomitry  and  his  own,  hisiinsoranoe  wiD'he*^^ 
rendered  unamilable*  The  eases  of  Branifojf  v*A?!nAtV#y  G'STiB^i-^ 
2&9  2aA.Bfut(myf*Towertf  6 1\  R.  85.  having  been  deteimiiied'^'J 
on  the^groitndof  alienage^  can  afford  no  assistance  to  this  I)»j>'* 
fendan^  biirat  it  appeared  in  the  latter  that  the  hibs  wasfoecar^ii^ 
sioned^byiBrJits/^  oapture^  and  the  Court  did'  not  decide  it. lit '^^ 
all  upoa  that-ground,  it  affords  an  additional  tieftson  for  supped*  i^ 
ing»  that  .even  at  that  l^e  it  was  not  thought  a;  sufficient  dbje^^  s 
tion.    The  case  of  Potts  v.  Bell,  6  2\  R.  548.  will  not  afiect  Abi  ^ 
present  questidii;  the  insurance  there  having  been  effected  on^h 
trading  with  the  enemy,  which  being  illegal  itself,  renders  the  in-^uii 
surani^ illegal  also;  though  if  such  trading  be  sanctioned  by  the 
King^e  Ueeneei.  the  insurance  will  be  legaliaed.  Vandyck  v.  Whit*^, 
more,  I  Efij^i  476.  Many  authorities  therefore  nuiy  be  cited  in  the  «  ' 
!Plfdntiff*s-  favour,  and  none  are  to  be  found  against  him*    B«t  •  ' 
2dly»  It  will  be  contended  that  it  is  contrary  to  sound  poUey  ,td  >  ^ 
allow  insuitaees  by  which  the  enemy  may  be  indemnified  against  . 
the  acts  tof  the  Brithh  Oovemment  at  the  expence  of  Brkith  \ 
subjects»)  To  this  it  may  be. answered  that  during  the  oontinui>:  7/ 
ance^Ctll^  war  tlie  foseignei'  can  l^eriye  a»  h^iefit  ifiioas  ihis  ^wr .  >  ti 
MQtU*  in.  o  *™5t 
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ttact.  SolongashiarecoTering  would  tend  to  defeat  tlieobjees 
of -the  British  Government,  by  BUpjdying  the  coffers  or  eoco*- 
ra^n)f  the  commerce  of  its  enemies,  he  ia  disabled  from  main- 
taining an  fiction  by  his  eharacter  of  an  alien  enemy.  Nor  oaa 
he  calculate  with  any  certainty  hjkhi  recOrenBg  at  the  restora- 
tion of  peace,  so  as  to  found  any  cononercial  speculations  apon 
sncli  expectation.  For  by  the  lav  »f  England,  all  the  property 
of  alien  enemies,  including  their  debts,  is  Tested  in  the  crova:. 
and  npon  office  found  the  King  is  entitled  to  reap  the  benefit  of 
all  contracts  made  for  their  advantage.  Tbe  Attorney  Gntrml 
V.  IVeedon,  Parker.  Rep.  267.  After  the  cessation  of  hoatilitita 
therefore,  the  foreigner  -wiH  not  be  able  to  avail  himself  -of  his 
indemnity,  unless  the  Ocnrn  oeg^t  to  insist  npon  its  ri^ts:  ia 
which  case  it  must  be  presumed  that  his  recovering  is  not  mooB- 
sistent  with  the  policy  of  the  state,  in  the  same  manner  «a  that 
premnnptian  autborises  an  aHen  enemy  to  recover  even  during 
the  war,  where  he  has  obtain^  the  King'slicenDeietthatpiupoa& 
It  nay  be  remarked  that  in  the  13  Ge».  2^  (a)  an  Attempt  ,was 
aaide  to  introduce  an  act  of  Partiament  to  prohibit,  insoraucet 
•n  ABemies'  property  without  snccess.  An  act  however  to  this 
effect  passed  in  the  21  Gto.  S.  (A),  and  anotheria theSSGco.  i.{c), 
both  which  were  temporary  acts  imposing  penalties  and  Miactii^ 
that  such  insnraaces  should  be  void.-  Had  they  been  void:*! 
ooknroon  law,  such  enactments  would  have  been  superfluous^  at 
least  a  declaratwy  clause  might  Jiave  been  sufficient. 
-  fie(<Serjt.fOTtheDrfendant.  With  respect  to  the  cases  which 
have  been  cited  it  may  be  sufficient  to  obMcve,  that  Hm  ^estioa 
which  DOW  stands  for  the  determination  oi  the  Court,  did.  not 
of  Iheni.    Indeed  it  was  then  pretty  i 
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with  France  in  three  months;  anci  though  the  case  was^'never       1803. 
finally  decided,  yet  it  appears  from  the  expressions  of  Mr.  Jus< 
tice  BuUer  in  Goad  v.  Ellioit,  3  T.  R.  701^  702.  that  a  great 
majority  of  the  Judges  were  against  the  action,  and  he  consi*      Boi>oiss. 
ders  it  as  a  case  of  great  authority.     And  in  a  case  subsequent  to 
Foster  V.  Thackeray^  viz,  Jthersold  v.  Beards  2  T.  IL  610.  the 
Court  refused  to  e9force  a  wager  respecting  the  amount  of  the 
bop  duties,  considering  it  contrary  to  the  policy  of  the  state  to 
admit  the  public  discussion  of  the  subject  to  which  the  wagers  re- 
lated.   And  it  s^ms  to  have  been  the  opinion  of  all  the  Judges 
in  Good  ¥•  Elliott^  3  T.  R»  698.  that  wagers  which  are  against 
the  sound  policy  of  the  kingdom,  and  tend  to  make  the  party  a 
bad  subject,  are  void.  Possibly  the  insurance  of  enemies'  property 
during  war,  in  a  qommercial  view  may  be  advantageous,  but  ia 
a  political  view  it  is  highly  dangerous.     It  has  b^n  supposed 
however,,  timt  information  has  been  obtained  for  government 
tkrou^  the  mtfUum  of  Lloyd's  C<^ee-House:  but  it  seems  ra-> 
tfaer  too  nmch  to  expect  that  those  who  are  most  interested  in 
the  secuffi^.of  tbe  enemy's  sh^  should  be  very  ready  to  give  in^ 
formatiou  tl^ropgll  which  they  may  be  destroyed.    The  interest 
of  the  uodj9fwnitei9  certainly  leads  them  to  give  information  to 
the  eneqay  of  tbe^  destination  of  our  own  oruisersy  and  whether 
they  may  -aA  aojr  tjme  have  been  induced-  to  do  so,  it  is  at  least 
oontraiy.tooUsinuul  policy  to  sufiertheiaduoement  to  exist.    The 
effect  of  suoli^pQliai^  of  iasurance  is  to  defeat  the  great  objects  of 
war.    Fw  in.  proport4<m  to  the  exertions  of  the  country  will 
be  the  loss  sustained  by  the  opemy :  andyet  if  enemies'  property 
be  insured. heij&,  those  exertions  of  the  government  will  be  di- 
rected against  its  own  subj^ts..    One  object  of  war  is  to  de- 
st]M>y  tbOidommerqe  oCjbhe^enemy ;  but  the  end  of  all  insurance  is 
to*  eoooiv^o  epnimejreial  specototions  by  distributing  the  losses 
among  »,  number  of  individuals^    These  objections  to  a  policy 
effeicted  during  war  a^  equally  applicable  to  one  effected  before 
the  war*     It  often  happens  that  previous  to  the  eommencemeot 
of  kostiUties,  the  first  act  of  the  government  is  to  seize  the  foreign 
vesaeis  then  in  its  own  pott.  But  if  that  property  be  insured  here, 
tfao'seiiQro>will  neidier  distress  th^  foreigner,  nor  afford  any  secu- 
rity to*  Qiir.>  own  govetnMent  against  the  aotst  of  foreigners  in 
whose  por fa  :Oor  slap^may  happen  lo  be.    It  i$  true  that  the  po* 
ikry  ia  questicm  was  lawful  at  the  tim'ci  when  tt  wa3  etfectod.   But 
if  it  be  illegal  tor  auEnglishmaH  to  insure  against  tlie  hostile  acta 
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of  the  Britiih  Government,  these  acta  ire  not  fay  be  conaidenid^ 
as  falling  within  the  risks  described  in  the  poticiy.  It.is  not  tor 
be  intended  that  tiie  Defeodant  contracted  to  do  that  vhieb  ^, 
•w»a  oniawral  for  bim  to  do,.  Indeed  admitti«g  tb^^QPtnKt  0 
have  been  lawful  at  the  time  when  it  vas  ma4e)'  wvi  tP  Imct 
eKtended  generally  to  alt  detentions  of  priiwea ,  and  people,  Aq 
subsequent  conduct  of  tbe  Briluh  Govenusent 'dijqieoiws  viMi 
the  performance  of  that  part  of  it  which  relates  to  tlMjustUe 
acta  of  that  govemmeot.  In  Brtvster  r.  KiteitUflSMik.  IS^ 
it  is  said  by  Ho/t  Ch.  J.  that  "  if  a  man  coveiutnt  to  do,  a  tkii% 
which  is  lawful,  and  an  act  of  parliament  comas  aod  binders  lun^ 
Iran  doing  it,  the  covenant  is  repealed ;"  now  it  i^  as  mmb  .oo»- 
petent  to  the  King  to  declare  war  aa  it  is  to  the  pariioveot  tq 
make  a  statute ;  and  if  the  eonnenoement  of  war  .Faod«w  jtjSkrr 
gid  to  indemnify  the  foreigner  against 'the  lMStilier.actsinr|tb!( 
BritithGm^naaeat,  that  part  -pf  ihaeontRtctw  aa  laqeh  i|^ 
pealed  aa  if  an  aot  of  pailiameat^hadpesscNlfortlutpvpqs«i,!^ 
is  said  that  the  emmy  cut  reeeire  bo  indtmwty  uotilrtha  Tept»i 
ration  of  peace.  Yet  be  may  specalate  during  thawar  upon.tte 
certainty  of  reoenving  Us  indemnity  at  a  futwe  period:. «ii(L 
though  it  is  said  Uiat  tbe  King  may  sue  for  the  debt,  :BDd  that 
destit^  bis  expectation,  it  is  mocb  too  improbable  that  suck  s^ 
pnrogaliye  would  ever  be  resorted  to,  for  the  Court  to  faaad 
any. argument  upon  it;  and. indeed  the  difliwi%  of anforciity 
^lat  prerogative,  tcom  the  defect  <€  tbe  necessary  .eyidQQQ»  (ol^ 
which  the  greatest  part  wo«Id  be  in  th«  eoemy't  pMseawN!) 
would  render  it  almiwt  whoHy  onayailing.  .;'■ 
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Kties  tirin  make  ttnj  differeiioe  ?'   As  to  the  first  peint,  it  has       1BQ3. 

been  understood  for  some  years  past  to  have  been  the  opinion  of     

all  trtstmihftet-'Half,  and  I  belieroof  the  nation  at  large,  that  ^^"J^"* 
Mich  insttnmces  ore  not  sfriietly  legal  or  capable  of  being  en*  Roooeiks. 
fbreed  in  a  bonrt  of  justice.  The  cases  upon  the  subject  are  all 
Immght  into  a  small  -cotnpass  in  the  two  Taluable  books  of  Mr. 
Fark  sAA  my  Brother  Mahhatt.  Mr.  Pflrft  seems  to  consider 
the  cases*  of  Brandm  v.  Nlw6/«  and  Brislow  v.  Totters  as  ha?^ 
ing  decided  *the  point  (a) ;  but  after'  looking  very  accuratiely  into 
all  the  cases,  I  fan  ready  to  admit  that  there  is  no  direct  deter- 
minatiom.  The  above  two  cases  proceeded  on  the  short  ground 
of  aliens^,  which  was  sufBt^ient  to  support  the  decision  of  thci 
Court  without  c^ntdring  into  the  other  question;  and  I  do  not 
think  the  tefte^  words  of  hbri  KeHyon  in  Brandon  r.Nesbiit^ 
applied  as  they  acre  to  the  ^as^of  Jtii^rel  v.  Btttwgham,  support 
the  ittfcfrenee  wUdi  has  been  dra^m^y  my  Brother  MarthaU  {h\ 
in  his  book,  trft.'  flmt  his  Lordlilnpthou^t  that^a  policy  effected 
previous  tb  ^tto  war  nnght  be*  sued  upon  in  tite  eV^nt  of  peace, 
c^iitlio^ii^th»los{i  sustained  by!  the  assnred  arose  from  British 
capture.  li  \fiiMl  known  thdt  for  a  considerable  time,  not  oalji 
some  pditieiiEltis  Mtertained  tin  opinion  that  insarances  on  ene- 
my's proipf^y  wet^  beneficial;  but  that  a  great  Judge  went  so  far 
as  to  try  causesinlrhich  th'ts  point  directly  appeared,  and  permits 
ted  foretgfners  m  flieir  o#nnames^  and  for  their  own  benefit,  dur- 
ing the  Wkr/  to  recover  on  policies  of  insunmce  on  foreign  good^ 
against  0r{/ftik  ^pture:  The  ophrion  of  thtit  learned  Judge j  as 
to  the  policy  of  such  infurattces,  b' wieH  known,  ^d  it  wns  sup^ 
posed  he'^oul^  not  have  auctioned  them  unless  his  opinion  in 
point  of  law  had  been  equaHy  fdtodrable.  But  we  have-  riow 
th^  h^s^  ^dende  (r)  that  his  sentitetents  in  thsft  respect  were  dif- 
ferent froAi  Dtrhat  they  were  supposed  to  be.  Though  hd*:did 
try  causes  up^  such  insurances,  he  idways  entertained  doubts 
upon  the  law,  ahd  endeavoured  to  keep  out  of  sight  a  questioi^ 
which  might  oblige  him  to  decide  s^nst  what  he  thought 
fbr  the  benefit  of  thectmntry.  This  takes  off  materially  from 
the  efiect  bf  those  cases  which  have  been  cited,  to  indue*) 
a  supposition  that  the  law  of  England  had  tolerated  such 
insdrancelB.  RbW  fieb-  it  is  consistent  with  good  faith;  after  so 
long  ah  iatc'qiiibscence,  to  set  tfp  a  defence  which  the  foreigner 
may  s&y  hfa  hcldtio  reason  to  expect,  is  a  question  for  the  decision 
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of  Defendant  and  not  that  of  the  Court.  We'cati  only  sof, 
that  nlthough -may  personi  have  recovered  in  such  actiMis  it  is) 
cquolly  true  that  doubts  have  been  entertained  hytnanypenon*' 
Bokoiai.  as  to  Ibeir  right  to  recover,  and  that  most  of  those  who  were  io-  • 
formed  upon  the  subject  were  firmly  persnaded  that  the  objeo-  - 
don  might  have  been  made  with  success.  This  affords  h  sufficient 
vindication  to  the  conrts  of  this  coTintry  in  now  deciding  tius- 
point  against  a  foreigner.  In  the  year  1748  an  act  (a)  passed ' 
prohibiting  the  insurance  of  French  ships  afld  goods  dTDiag  the 
war ;  this  was  at  least  a  legislative  declaration  of  the  impolicy  of' 
such  insurances  at  that  time.  From  the  espiration  of  that  actt»* 
the  passing  of  the  33  Geo.3,  c.  27.  s.  4.  no  legislative  InterfereDce ' 
upon  the  subject  ever  took  place,  and  previom  to  the  ICiat  meo- 
tioned  act  the  policy  in  question  was  effected.  ByHie  teimsi^' 
the  policy  the  underwriters'  certainly  nndertnke  to  indemmff  • 
the  Plaintiff  against  all  captors  and  detentions  of  prinoes, 
without  any  exception  in  respect  of  the  acts  of  the  govern- 
ment of  their  own  nation.  The  question  then  is.  Whether 
the  law  does  not  make  that  exception,  and  whether  it'be  com- 
petent to  an  Engliih  underwriter  to  indemnify  persons  who  may 
be  engaged  in  war  with  his  own  sovere^^  against  the  conse- 
quences of  that  war?  We  are  ail  of  opinion  that  on  the  princi^rfes 
of  the  English  law  it  is  not  competent  to  any  subject  to  enter  into 
a  contract  to  do  any  thing  which  may  be  detriment^  to  the  in- 
terests of  his  own  country  ;  and  that  such  a  contract  is  as  mnch 
prohibited  as  if  it  bad  been  expressly  forbidden  by  act  of  pailia- 
ment.  It  is  admitted  that  if  a  man  contract  to  do  a  thing  which 
s  afterwards  prohibited  by  act  of  parliament,  be  is  not  bound  by 
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ras6e,  what  the  other  tobk  ^rom  lis  hj  the  nghts  of  war."        188Sk 
Lord  Hurdwhke  indeed,  in  Htrtckk  v.  The  Royal  Exchange  ■ 

JssurdficeComparty,  1  Veg.  320.  uses  these  wor^s ;  "No  deter-      Fujitaj*^; 
minati^ii  has  been  that  instfraaoe  on  etiemies'  ships  during  the      Boj>mm*: 
war  is  nnlawAil:  it -might  be  going  too  far  to  say  all  trading 
with  enemies -is  imlawful,  ior  that  general  doctrine  would  go  a 
great  w^y,  eveti  where  only  English  goods  are  exported,,  and  * 
none  of^  the  enemies'  imported,  whioh  may  be  very  beneficial. 
I  do  net  go  on  a  foondation  of  tibat  kind,  and  Aere  have  been  ' 
several  kissranGes  of  this  sort  during  tJie  war  which  a  determi- - 
nation  upon  that  point  nught  hurt."    This  however  is  but  a 
doubtful  •  opinion  as^  to  the  legality  of  such  insurances,  and  not 
very  favourable  to  tiiem.     In  Pli/iuche  v»  Fletcher  Xiord  Mansfield 
is  certainly  fep(»'t3d  to  have  said,  **  it  is  indifferent  whether  the ' 
goo^  were  English  or  French^  ik<&  risk  insured  extends  to  all 
cnpt«ffes^'  which  seems  at-  first  to  go  a  grtot  way  towards  giving 
effect  to  insurances  against  ^firilish  capture.     But  we  must  sup- 
pose thi^to  liave  been  said  because  the  Defendant  did  not  press  * 
the  objection.;  and  if  the  party  acquiesced,  the  expression  gives 
no  more;  weight  to  the  case  than  belongs  to  any  of  the  other 
cases  whbh,li»re  beea cited,  such  as  Bcrmon  v,  Woodbridge^ 
Eden  v.  Fofldttton^  waibSyson  v.  Gurney,  in  which  the  question 
was  not  rfdsedatiidl.     On  the  other  hand  the  cases  of  Brandon  * 
Y.  NeibiU  and  .Brislaw  v.  Touers  certainly  proceeded  on  the 
groT^ad  of  idienage;    There  is-no  eixpress  declaration  therefore 
of  tke  Court  of  King^s  Bench^  either  for  or  against  the  legality  of 
sochinsaraocesi  nnd  thequestion  comes  now- to  be  decided  for  the 
first  time*  We  are  all  of  opinion  that  to  insureenemies'  property 
was  at  common  law  illegal,  for  the  reaaons  given  by  the  two 
foreign  jurists  to  whontl  have  refmred.    If  this  be  so,  a  contract 
of  this  kind  entered  into  previous  toitheconuQencement  of  hostili- 
ties must  beequally  unavailable  in  acburt  of  law,  since  it  isequally 
injurious  to  the-in'terestB-of  the  country ;  for  if  such  a  contract 
could  be  supported,  a  foreigner  might  insure  previous  to  the  war 
against  all  the  evils  incident  to  war.     But  it  is  said  thatthe  action 
is  suspended,  and  that  the  indemnity  comes  so  late  that  it  does  not 
strengthen  the  resources  of  theenemy  during  the  war.    The  enemy 
however  is  very  little  injured  by  captures  for  which  he  is  sure 
at  some  period  or  other  to  be  repaid  by  the  undeirwriter.   Since  the 
case  of  Bell  v.  Potts,  it  has  been  universally  understood  that  all 
commercial  intercourse  with  the  enemy  is  to  be  considered  as  ille- 
gal 
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i)if^(ft)  app«an to iiaye entertained doubti 00  th)|taiibj^^)fln^, 
t^^  cooaeqoeatlj  all  insvances.  founded  npoa  ^och  ^teropWft)fi, 
a|:^.alM  illegal.  'Why  are  they  illegal?  Bec^uie^tbe;  .ne^j^i, 
oviiti^Tention of  Ua  Majesty's  object  ia  iiutUng«w«  wlit^.iit- 
bjt^.cojtdiTe  f>f  the  eaemiea'pn^erty,  and  by  the  pn>hiU6on^ 
o£  ajty  beneficial  intejcoarae  between  them  and  hi*  own  ^tbije^,. 
to^.  cripple  their  cootmeroe.  The  lame  reasODuig  wtutJi  io&Pr- 
eiv^  the  Court  of  Kiiig:'s  Bench  in  their  decifion  in  Beli.ir. 
Pqltt,  seema  decisiTe  io  the  present  case.  Tttc.  it  being  ifitttf- 
nuned  that  daring  war  all  commercial  intercourse  vith'tiw- 
eneinj  is  illegal  at  common  hiWi  >t  follows  that  whatever  con- 
tract tends  to  protect  the  ""PTl'"  property  from  the  calamities 
of  war,  though  effected  antecedent  to  the  war,  is  nevertheka* 
illegal.  It  Imabeen  supposed  that  the  doctrine  which  has  pre- 
vuled  respeatiDg  rajnsom  biUa  tends  to  favour  theae  inauwed;'' 
but  no  BOtioo  was  ever  maintained  upoa  B  ntnaotn  biH  ia  « liovn 
.  of  common  law  until  the  ease  of  Bieord  y.,BetU»hawK.ffi%afA 
:  I  i»ve  the  authority  of  Sir  IHaiiam  ScoH  tat  aaying,  that  inMt, 
Admiralty  Court  the  suit  wai  always  inatitated  by  the  hoatagfc 
The  case  of  Rieord  v.  ^etUnhtK*  however,  carbdaly  tended  !» 
shew  that  sach  an  ooliwi  might  be  maintained  in  the.  coivtBt  of 
ooptitoo  .lav  at  the  Auit  of  «a  i^n  enemy.  Ia.  cooaeqiwnoe  tt- 
'  t^HWnlaf  fuitiea  was  brought  i■'CorlrH.T.£/(ldUlfnl<c)y.a■d^ 
tOifix  a^ament  die  Couzt  of  Kiag'd  Bonch  h^-  durt  ^  amfja 
'  bi>.,ait6tawed.  SKit  ia.Jntkim  v.Hiheridy,<  ib» eoatgmyixwwll 
''  ej:pfeaflj4fl(eiBUBiBd.upoBawRtofeivwinthe£BoheqaerC9w4 
bei.  X  forbear  to  enter  into  the  aTgnmentm^eated' at, the  bariH 
I  favour  of  the  Defendant,  tliat  the  law  will  not  enforce  a.  contract 


F»»fAMi 
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with  aii  eaemj  efnnre  to  tiief  heae^t  of  the  IKing'  dttrtng  the  wadhi  MML 
knd  that  he  may  enforce  pa^eht  of  any  deAt  dtici  to  ati  dScu^ 
eoemj  <Mnii  any  df  liis  ^tifect^,  ^e  think  it  itf  inbt  entided  tor  "^^' 
mach  Vdiglit.  Sach  a  coufse  of  ptoce^itig'  net^r  h^  heeil  IUmtm^ 
adopted^  nor  is  it  tery  -probable  that  it  eveff  will  l^ado^t^;' 
$ls  well  firom  the  difficulties  attending  it,  as  the  disiitp^titidii  tor' 
pnt  fat  fbrc€^  such  A  prerogative.  The  Flamtiff,  I  fdn  i^rry  to 
say»  is  not  entitled  to  a  retnrn  of  preniiiiin,'.biecka8e'the  pont^ 
was  leg;al  at  the  time  the  liisk  commenced;  aM  was  a  gdod  in- 
surance against  all  other  losses' but  that  arising  from  capture  by 
the  forces  ofOreat  Britain.  .    .  « 

Judgprnent  folr  ihe  Defendant. 


T 


Baring  and  Others  v.Clag£tt. 

HIS  wad  an  action  on  a  polioy  of  insnranee,  dated  the  18th'  ^^*cyo( in- 
of  June,  1796,  on  9&  hogsheads  of  sugar,  valued  at  40/;  p&^  ship  wamnted 
InMrshead;  on  board  the  M<mnt  Veman,  •*  at  and  from  Pkiladth-  '^***!*^- J"® 

-"  w       ,  •  «     «•■  ■  .       .        «  negative  ibb 

jMUi  to  £4>italDit|/ with  Uberty  to  touch  at  one  port  m  the  cfaah-^  wamnty,  a 
BeU":  tbfe  pfeoiittni  was  th^  guineas  ptr  cent:  the  ship  beihr  ^^wMiakm 
stated«idi^poliqFtobe  an^'^memanshii^.*^  ^  ofaFrcadk 

The  cause  was  tried  before  Lord  Jfoaiifcy  Gh.  J.  at  thfe^sJti'^  SSj/iS'^ 
tings  afbsr  IVniti^  Term  1801,  when  the  jury  fbiind  a  vettBct'  siv«n  in  eri- 
fbr  the  Plaittti&^  damages  290/.  111.  subject  to  the  ophriM  Of  th^'  b^Z'ih^^^ 
Court  uponi«  oase,  stating,  that  the  Mimrtt  Venk^njkt  the  time  "CoodeBuw- 
theinsvauce'  was  effected^  when  the  riiip  sailed  bpoi|  the  voyag^  IsiJk^bip^  ^^ 
inaared,;  and  wheli  she  was  afterwards  osptuAred,  was  the  sole  A«imt  FeniM. 
property  of  WilHam  Mayne  Dmicanson;  that  the* said  William^  ^^u7 
Mayne  Dnntanson  was  bom  a  Briiish  sulijeot  tmdeir  the  alle--'  tbeofficeofthe 
giance  of  the  King  of  Great  Britain,  had  resided  in  the  United'  C^l^mpectl 
States  oCAmeriea  rinoe  tlie  32d  of  Jngu$t  1794,  but  at  none  Of  ^^^J^^  ^' 
the  above  periods  was  uaturalixed,  or  by  the  laws  of  the  United  jhmdmgo.  w« 
States  entitled  to  be  oataraUzed  as  an  ^memiiii  citisten,  but  that  ^^'J^S^ 
he  was  entitled  to  be,  and  was  in  fact  naturalized  as  such  in^  ^ting  that  the 
October  179S;  that  the  Mount  Vernon  had  formerly  been  the  circumstances 

— ,,  -_  .•..  ,,         of  papers  har- 

property  of  lAomas  Murgatroyd,  an  jjmencafi  citisen,  and  that  ing  been 

.  .     .    ,  ..•■..    r      .-.,..    •         .  fi  thrown orer- 

board,  (he  captain' and 'sapercargo  haring  abandoned  tlie  ship,  the  captain  being  a  f'orti^pceie  with- 
out a  oertiScaU  of  bisualaiaiiaation^  aktd  the  Uniied  Aotes;  in -their  hot  treaty  WltUlJftffamf,  haviiifs 
suffered  to  be  added  to  the  articles  which  had  before  been  considered 'as  contraband  of  war»  staves, 
j'C.  were  sofficient  motives  to  condemn  the  said  ship,  condemned  the  same  as  property  belougiog  to 
the  captor.     Held  that  this  sentence  was  condoiive  evidence  that  tlie  sliip  waa  not  ^aterteofi. 

Qugere,  Whether  if  a  ship  be  warranted  American,  the  assured  does  thetaby  ondeftake  that  slie  shall 
be  owned  and  navigated  according  to  all  the  regtilations  of  the  Ameriem  Bavigatkm  act  ?* 

*  Vide  Lolhitm  v.  Hendenen,  post,  499.516.    Cam  v.  Bruce,  tS  East,  ?t5.  Bo^ 
Im  V.  CUdiimu,  ^  Taunt.  85— 9S. 

the 
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tbfl  CoUowing  are  copies  of  the  ship's  registeT;  and  eert^eateof 
registry,  in  the  fonn  in  wliich  they  existed  vhen  the  ^ipaailed 
upon  the  voyage  insare<l ;  [Here  was  iiitroduced  the  original 
register  of  the  Mount  f^ernon,  in  the  name  of  Thomas  Murgm' 
tioifd  owner,  and  John  Cox  roaster,  with  a  snbseiqneat  indorae- 
ment,  stating  George  G.  Dominiektohare  taken  theoath reqnbed 
by  law,  and  to  be  master  in  Ueu  of  John  Cot,]  tbat  the  destina- 
tion of  the  ship  was  Catea  and  it  marfaet,  and  that  the  Pfauntilb 
were  to  direct  to  what  market  she  should  go ;  that  the  property 
insared  was  on  board  at  the  time  of  the  capture  faerednafter 
mentioned,  and  the  assured  were  interested  therein  to  theamonnt 
of  the  snm  insured  ;  that  the  ship  sailed  on  the  2d  June  1796  i 
that  together  with  the  usnal  doonments  taken  out  by  ^meriam 
vessels,  she  had  on  board  the  following  passport ;  [Here  was  in- 
troduced the  triplicate  pass,  the  translation  from  the  French  of 
which,  as  far  as  respects  the  argument  of  this  case,  was  as  fol-' 
lows :  "  To  all  who  shall  see  these  presents.  Be  it  known  that 
"  leaveand  pennissioD  has  been  granted  to  George  G.  Domiiiick, 
"  master  orcoramander  of  tfaeship  Mount  l^tmon,  of  the  town 
"  of  PhiladtipMo,  of  the  burthen  of  424^  tons  or  tfaereabonta, 
"  being  at  present  in  the  port  of  Phihdefphia,  and  i>oand  for 
"  Hamburgh,  loaded  with  sundries  per  manifest,"  ^c.}  that  two 
hours  after  the  pilot  had  been  discharged,  and  as  soon  as  the 
■hip  had  sailed  out  of  the  river  Delaware  she  was  boarded  and 
taken  possession  of  by  the  Ft^ng  Fish,  an  authorised  cruiser  of 
the  Republic  of  France,  and  afterwards  carried  into  the  port  of 
St.  John  in  the  Spaniih  island  of  Porto  Rico ;  that  whilst  re- 
maining there  the  ship  and  cargo  were  libelled  by  the  cnpton 
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applies  again  to  our  tribunal  for  pronouncing  sentence  on  this        1802. 

subject;  having  noticed  also  instructions  which  were  officially      

given  us  by  the  citizen  agent  of  the  French  Republic  in  this  city,  Bahino 
issued  by  the  civil  commission  aforesaid,  in  whose  archives  they  Claostt. 
have  beea  duly  recorded,  from  which  it  appears  first,  that  the 
papers  having  been  thrown  into  the  sea  by  the  captain  in  sight  of 
the  privateer  which  captured  him ;  secondly,^hat  the  captain  and 
supercargo  having  precipitately  abandoned  their  ship,  in  spite 
of  the^  good  treatment  received  by  them  from  the  French  cap- 
tain, and  the  hints  he  gave  them  about  remaining  there  in  order 
to  plead  their  own  cause,  and  thereby  avoid  her  confiscation ; 
thirdly,  the  behaviour  of  the  captured  crew ;  fourthly,  the  cap- 
tain being  a  Poriugneze  without  a  certificate  of  his  naturalisa- 
tion ;  fifthly,  that  the  United  States,  in  the  last  treaty  which 
they  concluded  mtii  England,  having  suffered  to  be  added  to 
the  articles  which  have  been  looked  upon  till  at  present  as  con- 
traband of  war,  staves,  tackles,  sailcloth,  iron  hoops,  and  finally, 
all  which  can  be  made  use  of  for  vessels,  are  sufiicient  motives 
to  condemn  said  ship;  after  a  serious  examination  we  have 
judged  and  do  judge  that  the  ship  MonntVernon,  captain  George 
Dominico,  Portugueze,  with  her  cai^,  has  been  duly  and  justly 
captured  by  the  French  privateer  commanded  by  citizen  Nada/, 
to  whom  we  adjudge  her  as  property  belonging  to  him,  and  of 
which  he  may  dispose  under  the  clauses  and  conditions  made 
with  his  officers  and  crew,  he  being  accountable  for  the  duties 
of  invalids  and  the  costs  of  the  tribunal,  which  he  shall  pay 
to  the  bearer  of  our  notary's  order.  Santo  Domingo,  Fructidor 
thirteenth  (August  thirtieth).  Fourth  year  of  the  French  Re- 
public, one  and  indivisible.  Signed  in  the  Register,  Pons  Judge, 
and  Despujeaux  Notary  Public. 

(Signed)  PoNS  Judge. 

Despujeaux  Notary." 
That  under  this  sentence  of  condemnation  the  Mount  Vernon 
and  her  cargo  were  delivered  up  to  the  captors  by  the  Spanish 
Governor  of  Porto  Rico,  (a) 

The 


(a)  At  this  part  of  the  case  were  intro-        from  the  American  laws.    Such  as  are 
duced  several  articles  of  the  treaty  be>        material  to  the  argument,    are   cilher 
twceu  France  and  America,  dated  6th        stated  at  length  or  abridged. 
February  1773,  aud  also  several  passages  Art.  12.  of  the  treaty  requires  the  slups 

of 
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Hm  4|«Mtl<Hi  for  the  opbtioa  of  the  Court  waa,  Wliellnr  Um 
Plaintifb  were  ratitled  to  recoTor! 


of  eiibn  put;  (•  nhl^b  not  onl;  their 
piMparti.  twl  oenilwtn  ilwwing  diu 
tbilrMi)[0  U  noCdiMrrtaitd. 

AilU.  "Tolhceuililuiil]  Buniui 
ofduMiiUinHuidquan'Fl]  m^ybe^ioid- 
ed  mHl  uiantiiMl  as  amiidcwid  (h« 
mIki,  iib  agreed  Ihu  in  cue  eilUtr  of 
tha  pivt'm  licrrlo  ilialt  be  nigiged  in 


HiginitDth 
her  ally  mm 


of  lke>tai|i,MalfolbeMnieaiicl  plaorof 
hADulonof  ttxaaMeTOTCotDDuderar 
the  aid  lUp.ibat  it  017  appear  ihodiy 
llwl  the  iblp  redly  an'l  irulj  hetanga  lo 
iteidiiecH  oTonBortbe  pmin,  wblcb 
pMipan*  ab^l  be  naile  out  Nid  panlcd 
•cxorttlnE  to  ihe  rorm  annexed  to  ihii 
tt«M;,  Iky  ihtll  likewise  be  recalled 
etdj  j«ao  ibalii,  irtbcahipliaypeiii 
lo  TCIutn  bnme  in  the  apace  of  a  year.  Il 
iiltbewfie  igTcert,  (hat  loeh  ^ip(  bdng 
loMcd,  an  to  be  proiUed  nut  wily  *iih 
piMpani  a>  ibcn*  mentioned,  but  alw 
trilb  eeitlloMte  containing  ike  Mveral 
paitkubn  of  ih«  CMgo,  iba  p|am*benett  i 
tbe  iblp  iwled,  and  wbilher  •  lieiibuaiid, 
IhatMllaairbelBoi'n'whnlwrMyfrMi-  - 
bidden  or  oonlraLband  g«od>  b"  ou  biiard 
Ibatame,  mhich  cenincileihall  be  made 
oitlty  Um  oSnn  el  ilie  |tlloa  nhcno* 
Iheabipiei  tail,  iniliF  (cciutarned  Ibra; 
B^aTfabyone  ■hall  (lUiik  ft  or  adriio- 
abk.U  eipitt*  b  Ike  Uid  ccitiicBle*  iIk 

EhA  Io  whom  ItiD.goodi  (Ml  bakrd  b<- 
g  lie  may  T     '     '         " 

An.  ar. 


WMtJiy  (kUwle^  StMn,  ntkJnIl*  A« 

'  '  ' nqipcrtaMiigtandl 

andcdihHIiMfibiA- 
o  enjoy  lbs  HkBu  IohcR' 
II  coniW  to  be  •l»l^ 
U>bai>DnnundeH  byai 
\itQ(tht»ndUiuttdSti  , 
that  Atpa  built  within  Ihe  VtiiltJ  Sufci, 
eitbai  bafiue or  afMrllM «lli  JaJy imt 
and  belonging  to  a  dlijen  of  ilie  SuM^ 
and  ifatfn  not  bnih  wlibin  ihe  JMn,  bat 
OB  Ibe  Mih  Haji  ITSA,  and  Awatbowe.' 
fonli  bcloBjnijg  to  a  ciliaen.  and  lIUM 
ctptnmt  iM  ioDdenmtd  M  prin,  or  for 
a  bnaeb  oS  t^j  Amtrianlnr,  nay,. If 
owned  by  a  ciliaen,  bf  legtMercd,  bal. 
(bat  no  other  ihlpi  may  be  refUemlj' 
tbMinatdBiocatitl*  aB/.tlitp  io  ■  !«>' 
gidry,  iin  oaili  RIU4I  be  nude  before  Ibf . 
^noper  officer,  itating  Ihe  naaeandbv^' 
Iheu  of  thetlup,  lb*  plaae  w 
line  whrti  the  wai  built,  a 
BaUng  It  appear  that  accei 
pratiMflniarUie  nafigaiiiiBact^ia'a^. 
lilled  to  be  rrgiilered,  and  that  If  iDy  of 
the  racti  Mied  in  mch  aiaHaiit  ate  wi^- 
iii  Ihfl  kwwledga.of  :lh«  puitT  W^kiBB; 
fhe  affidaTil  falor,  Ihe  Mp  iIibU  be  for- 
Utiti;  tbal  mi7  chMm  fa  th«  eoML- 
nwndci  of  ihe  thip  ahulThv  irgwai  (a 
llie  eolleclor  of  the  dislrict  whlero  the 
tane'4iappari>,  ot  wbef*  the  ■h'lti  Int  af ' 
rif  ei  after  luch  chaum.  oii  pain  of  fop; . 
leiiureoftLe  regiiii]'.  mid  (he  collector 
■hall  indoTH  ou  Uw  cenHtMaof  miaftv  > 
IhcnItmeoCihe  iicit  c<>iiuuaiiil?r  i  that 
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am 


£#y/e^  tSl^t  for  the  Plaintifrs.    Three  points  I  lURieMtthd 
are  to  be  insisted  on  for  the  Defendant :  1st;  That  the  warrant^^ 
oonti^ed  in  the  policy  that  the  Mount  Vernon  was  an  American 
ship  has  not  been  complied  with,   because   the  owner  of  the 
Mount  FernnnffeAnot  a  nataifalized  if mffictf  it  sabj^ct;  Sdljr^Hmt 
the  Mount  Vernon  was  not  navigated  as  wi  American  ship  ought> 
td  be,  ^e  American  navigation  act  requiring  the  edptain  to  bi^  a 
citizen  of  the  United  States^  whereas  G.G.  DomimiekwHS  aPeiv 
tvgueze;  and  Sdly,  That  the  treaty  between' Am^cd  and  Ftaiiti] 
has  been  infringed  by  the  Mount  Vernon,  her  passport  not  bav^ 
ipg^lildy  described  her  intended  voyage.  Host  cfe^y  the  Mount, 
Vernon  was  not  entided  to  the  peculiar  munieipd  privileges  coi|« 
ferred  on  ships  b^lbngbg  to  naturalized  subjects  pf  the  Unifib4. 
Statn^ .  I»er  owner  not  being  a  mrtnralized  snbjectr  .  Bnt  the 
ineaiiing  pf  th^  warranty  is  iiot  that  she  was  to  be  entitled,  ii^ 
those  tnrivilegesy  but  that  according  to  the  law  of  nations  and^ 
the  tresati^  existing  between  America  and  other  countries  ^* 
should  be  an  American  ship ;  the  risk  of  tibe  undetwriters  not; 
being  varied  bj  the  privileges  to  which  she  is  entitled  in  the. 
ports  of  Amerka,  but  by  the  treatment  to  which  she  is  entitled" 
from  tlie.1)el&9^irent  powers  lipon  the  high- seas.    Hie  distinct 
tion  between  Bntkh  built  and  British  owned  ships,  betweiftil: 
such  as  acquire  certain  privileges  in  consequence  of  their  regis^  • 
try,  and  such  as  are  merely  owned  by  subjects  of  this  coxmtij^] 
is  obvious.     Could  it  however  be  contended  for  an  instant 
that  a  ship  British  owned,   though  not  British  buUt^   wd](44' 
not  foil  within  the  meaning  of  a  warranty  that  she  wtti  Brj- 
tishf    Would  not  such  a  ship  sail  under  the  protection  of  the 


mo. 


i«V 


CLiMmv,' 


Is  pfoTMiedt  thai  toy  alieii  bdUig  a  free 
white  ipenoii,  nSl/tr  two  ytmn*  retidenoe 
wkhi»  tine  UmUtdStaUh  nej  be  i^lnit* 
ted  m  citUea  bj  «bv  of  the  oeoomon  lew 
coeitf  ou  htsfletift^ing  eiichcoart  Ikat 
be  l«  a  penoa  elgeod  i^araeter,  and  tak* 
ingche  necessary  oalhs. 

Sy- a  subaeqaeiil  act  of  natoraUaatioiir 
paseed  aadappfored  the  Stfthof  JeniMry 
1795»  llie  priviiegeof  being  imtttraliBed  is 
restricted  lo  these  who  dedare  aponoath 
beloR  someof  the  eoaitstheie  eMimierated 
their  iatentiea  of  epplying  to  be  iiatuiai* 
JMd  at  lea^ three  yeiirs  before  the  liaMoC 
tbek  admissioii,  eudat  the  tiate  of.  tlieir 
application  to  be  adiaitted  to  be  natural- 
ised deohve  upon  eath  before  some  ooe 


of  tlie  same  co«rts»  that  they  have  resided  1 ' 
witliin  the  Chatted  Slelet  at  least  three<  - 
yeiiri^  end  within  the  state  or  tecriloiy- 
where  the  ooait  is  held  to  which  >theyaf& 
ply»  one  year  at  least.     B«it  it  is  piV*-' 
vided  that  persons  resident  in  dmiriem  at 
the  time  the  above  act  was  passedt  tm»  > 
be  naturalised  if  they  declare  upon  ooibi- 
that  they  have  resided  two  yeaik  wichiir/ 
the  United  StattB,  and  one  year  nithMi  ' 
the  stale  or  tcfritory  where  the  cenrt  tb^ 
which  they  ap|ily  is  sitting* 

The  case  also  stated  tl^t  either  party  * 
should  be  at  liberty  to  refer  to-any  part  of- 
the  iiaieriren  laws,  or  the  treaty  of  the 
6(h  IV^ncary  if  Td^.between  Fnniee  and  .i 
Jmema,as  if  they  had  been  intty  staled,. 

Bnfis* 
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British  flag  and  be  enlitlcd  to  the  interference  of  the  Britiik 
Govenunent  if  improperly  molested  by  any  belligerent  power? 
The  same  observation  applies  to  the  warranty  of  an  American 
ship,  and  though  the  Mount  Vernon  would,  as  belonging  to  a 
person  not  naturalized  in  jimtrica,  be  obliged  to  pay  higher 
duties  in  the  ports  of  Jmerica  than  if  she  had  belonged  to  a 
uaturaTized  subject  of  the  United  States,  sh^  must  nevertheleu 
be  deemed  an  American  ship,  and  as  such  be  entitled  to  the 
same  treatment  from  belligerent  powers,  and  the  same  prater 
tioD  from  the  American  government  as  any  other  ship  belonging 
to  a  natoralized  subject  of  the  United  Slain.  The  American 
register  act  is  founded  on  the  same  principle  as  the  Brilith  v^- 
gister  itct,  and  with  a  view  to  municipal  regulations  merely. 
The  terms  of  the  American  navigatioD  act  are,  that  ahipi  oat 
registered  shall  not  "  be  denominated  aad  deemed  ships  ot  ves- 
"  sels  of  the  United  States,  entitled  to  the  benefits  and  priFU 
"  leges  appertaining  to  such  ships  or  vessels."  The  latter  part 
of  the  sentence  sufiiciently  explains  the  former,  viz.  that-thef 
shall  not  be  deemed  ships  of  the  UaHed  Slala,  with  a  view  to 
particular  privileges  in  the  United  Stales,  tbougli  with  a  view  ta 
national  privileges  as  against  the  rest  of  the  world  they  remain 
as.before  that  act.  This  isfurther  explained  by  the  fact  that  sh^M 
of  the  I7/ti7r<I  ^^o^es  pay  a  duty  inwards  of  only  six  cents  pe/*  tour 
while  ships  not  of  the  United  Staiespay  m&omectiaea  ten,  to  some 
thirty  cents  ;)fr  ton.  In  addition  to  whichitmaybecbserved.thatby: 
the  ^Airricoa  navigation  act,  if  the  property  of  a  ship  be  altered  she 
must  be  registered  anew,  otherwise  the  ship  shall  cease  to  ba 
deemed  a  vessel  of  the  [/ni/er/5/(i(n,  and  also  that  if  the  changa 
of  the  master  be  not  reportc<l  the  register  U  void.     Now  s 
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the'croisers  o(  France,  notwitbstanding  her  owner  was  not  a  na- 
turalized subject  of  the  United  Slates,  and  the  British  govern- 
ment could  not  have  interfered  in  his  favour,  nor  could  she  hav6 
been  warranted  British,  for  the  domicile  of  her  owner  would 
have  falsified  such  a  warranty.  The  converse  of  the  present  case 
was  decided  by  Lord  Kfi»y 0)1  in  theeaaeof  Ta665v.  Beudelaekia). 
Though  part  of  the  treaty  between  Jmerica  and  France,  re- 
quires that  a  ship,  in  order  to  be  deem^  an  American  sUp  an 
between  the  two  powers,  shall  be  registei^ed  accordin]g  to  the 


(a)  Tabhs  v.  Bcnielack^  SiUinsM  af^er 
Trinity  Tfirin  1801,  coram  Lord  kenvon, 
GuitdhaU. 

T\\\s  was  an  actimf  on  a  policy  of  in- 
surance on  the  freight  of  tha  ship  Frank- 
Un,  wamnte^l '  Atnericmi,  at  and  from 
Licevp<(ol  to  Naples  or  Sicily,  with  leave 
to  discharge  at  Leghorn.  The  policy  was 
dated  the  S9ch  of  Decemdfr  18(MK  It 
appeared  that  the  Plaintiff  was  an  Ame- 
liean  bora»  had  redded  in  Atneriea,  and 
bad  been  eniplo^fed  in  navigating  vessels 
between  this  country  and  America  ;  tliat 
kaving  married  in  Liverpool,  he  bad, 
from  the  year  171I7»  occopied  a  hoose 
there,  in  which  his  wife  aoo  children  re- 
sided ;  that  since  that  time  he  had  once 
or  twice  navigated  a  ship  from  Liv§rpool 
to  ^m^rfco,  and  back  again,  bot  that 
daring  the  last  war  he  had  never  been  out 
of  England,  but  had  employed  otbeis  to 
navigate  his  vessels  to  America  aad  else- 
where,  his  family  constantly  residini^  at 
Liverpool  ;  thai  in  October  1800,  he  had 
purchased  the  Franklin,  whi^h  was  an 
AmericttH  ship,  and  regnlaity  documented 
as  soch  from  her  owtier»  who  was  an 
American,  and  had  brought  her  over  from 
America;  tod  that  w lien  thevovnga  to 
which  the  policy  rekted  should  be  com- 
pleted, the  Plaintiff  intended  to  return 
in  her  with  his  family  to  America,  The 
action  wns  brought  in  conseqaeiice  of  a 
loss  by  capture. 

,  For  the  Defendant  it  was  objected  that 
the. warranty  had  not  been  complied  with, 
inasmuch  as  the  Plaintiff  was  residing 
under  and  entitled  to  the  protection  of 
Great  Britain,  and  had  no  right  to  set  up 
his  privileges  as  a  citizca  of  America 
against  the  belligerent  powers. 

For  the  Plaintiff  it  was  insisted  that 
his  residence  here  was  merely  temporary, 


that  he  had  the  animui  revertendi,  and. 
was  therefore  entitled  to  warrant  his  ship 
American. 

Lord  Kenyon  Ch.  J.  Whether  the 
Plaintiff  has  the  intention  of  returning  to 
Ameriea  or  not  at  a  future  period  cannot 
affect  the  present  ^ueation.  In  the  policy 
he  has  warranted  the  ship  FranA:Hn  to  be 
Anterican ;  irom  which  warranty  the  tin* 
derwriters  collected  that  she  was  entitled 
to  the  privileges  of  aa  American  ship. 
But  whether  the  ship  be  entitled  Co  thoso 
privileges  or  not  does  not  depend  merely 
upon  her  owner  being  an  American  horn. 
Persons  residing  in  this  country,  reaping 
the  advantages  of  the  trade  of  this  coun- 
try,  and  contrtbniing  to  the  well-being ' 
of  this  country,  mustrlbrthe  purposes  of 
trade  be  consider^  a9  belonging  to  tbis 
country.  By  the  I  Aw  of  natlbiis,  there- 
fore, the  property  of  such,  a  person  it 
liableM  capture  by  belligerents,  on  thf 
groohPof&uch  pi'operty  belmiging  to  4* 
subject  of  this  country.  That  rule  of  law 
was- acted  upon  in  the  Saint  Euitatia 
cases  at  th^  Cockpit,  when  l[»ord  Com^'* 
den,  and  some. of  the  .greatest  persons 
that  ever  adomedthe  law  of  this  country, 
presided  thek«.  In  the  cnt  of  the  Ar- 
gonaut *,  though  we  were  o(  omnion.that 
Cotlett  being  a  native  of  this  country, 
could  not  put  off  his  allegiance  to  it,  but' 
might  be  guilty  of  high  treason  againat 
the  state,  yet  we  thought  that  being  do- 
miciled in  America  he  was  entitled  to  the 
privileges  of  an  American, — ^Thc  Plaintiff 
was  nonsuited. 

The  Attorney  General  (Law),  Ers^tftc, 
Park,  and  Gaulee,  for  the  Plaintiff. 

Carrow  and  Gibb$  for  the  Defendant. 


Wilirni  V,  Mivrryott,  9T.R.  31.  also  ante,  vol.  i.  p.  490. 
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}gQ3,       pntrisioiu  of  the  American  naTtgation  act,  yet  the  question  be- 
—  tween  the  parties  to  this  actioD  must  be  decided  by  reference  to 

Btmina  {],£  general  law  of  nations,  according  to  which  the  wammfy  that 
(^<n7^  Oi^  Mount  V^trnon  was  Ameriean^^aa  been  complied  yith.  At 
to  the  3d  objection,  that  the  Mount  Vtraott  was.  not  navigat^ 
according  to  the  laws  of  ^mmca,  the  captain  beipy  a  PoriM- 
gueze,  whereas  he  ought  to  have  been  a  citizen  of  the  Vniled 
Statu,  both  the  fact  and  the  conclusion  dmwn  from  that  factmaj, 
be  denied.  The  fact  is  collected  from  the  sentence  of  coadmn^, 
tion ;  whereas  that  seo  fence  only  says  that  the  captain  Vas,a  Pift^ 
tugittze  without  a  certificate  of  his  nataraEiation.  By  ^a  lanil, 
of  the  Unittd  Utata,  previous  to  the  act  jmssed  in  1795. .  w 
person  who  had  resided  in  ^mfricff  for  two  yean  was  eatiiledbi 
be  naturalized.  Now  the  sentence  does  not  allege  tKvt  be  was, 
not  a  citizen  of  America,  but  merely  that  he  had  not  sboat  hiim, 
at  the  time  of  the  capture  the  evidence  of  his  being  a  citiseii.. 
But  the  treaty  between  America  and  France  doea  not  reqniie  tluit 
a  foreigner  who  has  acquired  a  citizenship  in  ^nimcu  alip^U 
carry  about  him  the  certificate  of  bis  natursjization ;  noriqdQedi> 
as  between  the  two  powers,  is  it  oecessBry  that  the  captsin. 
should  be  an  ^nmcaji  citizen,  though  in  consequence  o^lufmlt 
bdug  so  the  ship  is  not  entitled  to  the  municipal  privileges  of  a 
shipofthe  UMtVetf^fofa.  IBeathJ.  By  tiie  35th  artujeof  ^* 
treaty,  the  passport  is  to  express  the  name  and  place  of  bd>it%T 
tion  of  the  master  and  coAndnder  of  the  sbipl  Now  in  the  pass- 
port stated  in  the  case,  though  the  name  of  the  master  and  com- 
mander is  mentioned,  his  place  of  habitation  does  not  seeip  tobs^ 
stated  ;  for  the  words,  "  of  the  town  of  PhUadelphia^'  inim^- 
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seriptlou  of  him  being  necessary  to  be  inserted,  than  to  the  ship  ISO!. 
which  need  not  be  so  described.  Probably  every  passport  which  .  , .  -, 
fiaS  been  filled  up  since  the  treaty  between  jimenca  and  France  ^\ 

itis  been  filled  np  in  the  same  way  us  this,  and  therefore  it  should  Ctitfin-.' 
rather  be  construed  by  usi^e  thun  the  nicety  of  a  strict  gram' 
liuiria».  The  3d  objection  taken  i^i,  that  the  passport  has  nut 
truly  described  the  destination  of  the  ship.  It  is  necessary  to 
observe,  that  by  the  treaty  it  is  not  required  that  the  passport 
should  express  the  place  of  destiuation,  but  that  the  certificate 
oT'clearance  shoold  express  it.  Now  it  isstalcd  in  thecuse  that 
the  MuuHt  Veruan  had  "  the  usual  documents  taken  out  by" 
A»ierican  ships;"  it  must  be  presumed  therefore  that  her  certiti- 
date  of  ctbarance  was  regular.  It  is  only  incumbent  on  me  to: 
contend  that  the  destination  of  the  ship  stated  in  the  passport 
ihu  introduced  &ona^(/f,  and  not  with  a  view  to  mislead  the 
criiisers  of  the  belligerent  powers.  It  happened  that  when  the, 
Snip  sailed,  part  of  her  cargo  wiis  not  admissible  into  the  poT\s 
of  Greal  Brifuiii,  and  if  that  inadmissibJUly  had  cootiijued  (othe 
time  of  her  arrival  at  Cowes,  Hamburgh  would  have  been  the 
lAarket  to  which  she  would  have  gone.  At  the  time  of  her  sail- 
ing therefore  her  port  of  discharge  was  not  decided  upon,  but 
was  left  to  the  discretion  of  the  bouse  of  iJarjwgaiid  Co.  Pre- 
vious to  her  arrival  at  Cowes,  an  act  of  parliament  had  passed 
flawing  the  importation  of  the  commodity  before  prohibited, 
provided  an  order  of  council  could  be  obtained  lor  that  purpose; 
whereupon  the  house  of  Bating  and  Co.  decided  that  Lotidun  ' 
should  be  her  port  of  discbarge.  Ilamhurgk  therefore  being  the 
most  probable  place  of  destination  at  the  time  she  sailed  on  he^ 
voj'age,  that  place  was  mentioned  in  the  passport  as  her  pl^ce 
of  destination.  The  spirit  of  the  treaty  must  be  held  only  tore-  ' 
quire  an  jfaterican  to  state  the  place  of  destination  of  the  ship  to 
the  best  of  his  knowledge  and  belief,  or  he  would  be  excluded 
from  BEuIing  upon  any  voyage  with  a  cargo,  the  destination  of 
which  was  not  unalterably  fixed.  [Here  he  was  procteding  to 
observe,  that  in  the  French  copy  of  the  treaty  l)etweeu  America 
aad  France,  in  which  language  it  was  originally  drawn,  and  which  , 
incase  of  dispute  was  to  bind,  uo  mention  was  made  of  the  pasv 
^rt  or  certificate,  or  any  of  the  papers  specifying  the  place  to 
which  the  ship  was  destined,  but  only  the  place  from  whence  sl|0 
Bailed  ;  but  the  Court  held  him  precluded  from  referring  to  the^ 
French  copy  in  contradiction  to  that  translation  which  bad  by 
agreem^bt  been  introduced  upon  the  case.] 
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BesI  Serjt.  contri.  T^e  Muvnt  Vernon  being  Tarranted  to  be 
an  American  ship,  roust  in  every  sense  of  that  deKrq>tson  be 
cojnpletdy  American,  and  be  furnished  with  all  tbe  docnmmta 
of  an  American  ship,  or  the  varran^  is  not  fulfilled.  It  is  not 
necessary  to  deny  as  a  general  propontion,  that  for  the  parpawi 
of  tfade  a  man  must  be  conudered  to  be  of  that  conntr;  viiem 
he  happens  to  be  domiciled.  But  to  that  general  profioailMi 
must  be  added  this  qualification,  that  the  universal  practioe  <^ 
nations  on  this  point  may  be  varied  by  the  particular  r^ulatiew 
of  any  individual  state,  as  far  as  respects  that  state,  and  the  sob- 
jects  of  that  statte.  Every  nation  has  a  right  to  say  upon  what 
terms  foreigners  shall  be  idlowed  to  be  oataraUsed  among  dtea, 
or  otherwise  became  entitled  to  the  protection  of  die  state  (  and 
they  have  a  right  also  to  direct  that  the  property  as  well  s>  the 
persons  of  foreigners  coming  to  reside  amongst  them,  shall  htm 
complied  with  certain  stipulated  forms  before  it  shall  be  deeaied 
to  be  the  property  of  the  member  of  such  a  state.  Upon  this  prn- 
ciple  America  has  acted;  she  found  that  her  popalation  wasni- 
pUly  increasing  by  the  iafiox  of  foreigners,  ami  that  numbeis 
were  aiming  at  a  participation  of  that  commerce  which  she  1^ 
ber  neutrality  had  protected  during  the  war.  This  gave  rise  to 
the  naturalization  act,  and  till  a  foreigner  has  comi^ied  with  the 
requisites  of  that  act  he  cannot  daim  any  of  the  privil^es  of  a 
citizen  of  the  Uaited  Statet,  On  the  same  principle  also  pro- 
ceeds the  American  navigation  act,  declaring  that  no  ship  sh^ 
be  dewHninated  and  deemed  a  ship  of  the  United  States,  and  en- 
titled  to  the  benefits  and  privileges  appertaining  to  such  shqii 
unless  registered,  and  that  she  shall  not  enjoy  the  some  longer 
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had  no  sooner  eleared  the  Delaware  than  she  was  captured  by  1802. 
the  French  privateer,  who,  aware  that  she  was  not  American  pro- 
perty, watched  her  departure.  Nor  is  there  any  weight  in  the 
argument  that  if  this  ship  could  not  be  warranted  American^  she  CiAOErr. 
could  not  be  warranted  of  any  other  nation ;  for  it  does  not  follow 
that  because  a  man  by  his  conduct  forfeits  his  rights  as  a  subject 
of  one  country,  be  therefore  necessarily  and  e9  instanti  acquires 
rights  as  a  subject  of  some  other  country.  The  sentence  of  con- 
demnation  completely  supports  the  second  objection,  viz.  that 
the  captain  was  not  a  citizen  of  the  United  Statfs ;  for,  after 
alleging  among  the  reasons  of  condemnation,  **  the  captain  being 
a  Portvgueze  without  a  certificate  of  his  naturalization,"  it  pro- 
ceeds in  the  adjudicating  part  to  condemn  after  '*  a  serious  exa* 
mination,"  (that  is,  of  all  the  &cts  previously  alleged)  ^'  the 
ship  Mount  Vernon^  captain  George  DominicOf  Porlugueze** 
Consistently  therefore  with  all  the  decisions  upon  the  effect  of 
foreign  sentences,  and  particularly  with  the  doctrine  lately  laid 
down  at  the  Cockpit  in  the  case  of  Kinderdeif  v.  Cluise,  Park^ 
363,  (0)  ed.  5.  it  is  not  competent  to  the  Plaintiffs  to  dispute  the 
fact  of  the  captun  being  a  Portugueze,  For  if  a  sentence  state 
several  facts  sufficient  to  legalize  condemnation,  and  then  pro- 
ceed to  condemn  generally,  the  facts  stated  in  the  sentence  are 
conclusive  and  cannot  be  controverted.  But  in  this  case  the 
court  have  alleged  in  the  adjudicating  part  of  the  sentence  that 
the  captain  was  a  Portugueze^  which  precludes  any  argument 
upon  the  point.  It  is  observable  also,  that  the  title  of  the  sen* 
tence  of  condemnation  is  not  of  an  American  ship,  but  "  of  the 
English  ship  Mount  Vernon.''  But  thirdly,  the  ship's  papers 
are  not  such  as  the  treaty  between  America  and  France  requires ; 
consequently  in  that  respect  the  warranty  is  not  fulfilled.  Hie 
observation  made  by  Mr.  Justice  Heath  on  the  defect  of  the 
passport  in  not  stating  the  place  of  habitation  of  the  master,  is 
of  itself  a  sufficient  bar  to  the  Plaintiff's  recovery ;  for  it  is  im* 
possible  to  apply  to  him  the  words  **  of  the  town  of  Philadd* 
phia,*  without  applying  also  to  him  the  words  *'  42i  tons  bur- 
then," which  immediately  follow.  This  omission  possibly  weighed 
much  with  the  French  court  in  coming  to  the  conclusion  that  he 
was  not  an  American.  But  independent  of  this  objection,  it 
appears  that  the  destination  of  the  ship  is  not  truly  described  in 
tbe  passport.  The  destination  stated  in  the  passport  is  "  Ham- 
burgh ;"  the  destination  found  upon  the  case  is  **  Cowes  and  a 
maricet,"  subject  to  the  direction  of  the  Plaintiffs.  The  vari- 
ance between  the  two  descriptions  is  most  evident,  and  with 

p  2  a  view 
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s  view  to  a  oonqdianoewiidi'thalfeafyatttMl  iwportaAt  ^tiwatjy 
having  been  represcated  as  |)roo«ediag  to  a!neiitnlp«KtH.wliepiB 
ikot  she  was  prooeeding  to  th^port  of  abeUigweDt.(- 'It,iU  ifjlt 
ueoeuary  to  uuift that  this  WouM  haTfibeen|;«*d:gnn)M«£c^Vt 
demBadoii,  for  if  it  wovid  hareiostified  detention  ei)lj«.tti9,i|ar 
darwriter  U  diichai^.  Rick  r.  Fmrkar^  7  7.  A.  TiOA.  ,U«^  bft 
ai^ed  that  thepaaiport  need  not  have  aotiDod  hw:  driitiiititiiMh 
and  that  possibly  bar  certificate  of  deanoee  k  ofim^  ■•'iAff 
statement  of  &e  destination,  still  Aam  most  in  tkH  oaao>lM-k  imr. 
cordanoy  amoa;  the  ship's  papers;  vUch  of  itself  watddiiadbo* 
die  cruisers  of  i^ntinv  to  deteia  faec  for  ai[aimiifltian.v  ■  :I>di>^ it 
such  be  the  case,  Aat  bMaJida  which  ka*bcaa«rgsd  a«  aijwfr 
Bcation  of  the  deseriptiMi  mast  be  sbandoned;'  forifknouUfe 
oate  state  hn-  real  Toja^,  and'  bar  pasifKat  adnn  ittbcr  TDftgSti 
it  is  deal-  tbat'the  hrtler  desoitptioa  -waa  mat  introiaoedbecwuHt 
her  destinatioET  was  not  deckled'  Dpoo' St  thetin»«fJiei)«uliD^ 
but  with  a  view  t6  deceive  the  b«t^|iei«Bt'iMwank-.--'  &'.><)\v,wit. 
' fio^^^, in repty^  ohserred,  tbat'wbateverthdtit)a«f'tbe«aftr 
tmee  might  be,  the  sedtsnoe  Itaetf  did  not  profit' to  ooad^uv^ 
tlM  ground  of  tbe  Monnf  VtrHom'  bni^  m  English  Mptfmmt 
therefore  the  title eboM  have  ao^ect  whatever. '  :£C((.adda4^ 
that  the  fifth  reasCRi  stated  in  the-ieatSMe  nearly  adunmtai  tda; 
dedaiation  of  war  frith  Amerkiti  and  cmdenMd  auibstroa^i 
that  she  was  condemned  fot  being  an  Jmrntauj  the  -Vmindi 
Statea  having  at  thsit  time  disptrased  Eraiui  Inr Hi^iUea^ 
■with Great  Biitaiit.  '    ■    .■    ,.i  ■,,,  ■■■   ..-i  r., 

On  this  day  the  opinioa  of  the  Court  was  deUfet«d'bj<':  '.'>•■>«■« 
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tkMrefoM  therd  v^  tiot  a  general  adtaurion  that  the  ship, ''  to-       tSQt. 
getheir  wiA'fhe  tisuai  dommeiitB  taken  out  by  American  ves*-  _ 

mh,*"  had  th^  pasfport  stated,  I  should  hare  been  of  opinion  that      ^^  ^'*'^ 
die  treaty  had  not  in  tUa  tespect  been  sufficiently  complied      ClaoeW. 
\$Mi,  bnt  I  think  fttm  fliat  general  admission  we  are  at  liberty 
to'  jNT^me'  f3i9Jt  she'had'  on  board  a «ea-^letter, . expres^ng  the 
naaiesold^laee  of  abode  of  the  master,  and  consequently  that 
in' this  mpeet  she  did  not  violate  the  treaty  between  Americm 
and  Fmincw:  >  Tlb^saine  presnmfytion  may.abo  be  made  in  favour 
<yf  Hm  VbinHf&f  witii  respect  -  to  the  ebjectibn  taken,  that  thA 
pusspcirt  Idid  'mtitvnly  describe  the  destinatian  of  the  diip:  iGoto 
thovglt  m  the  pasqMli'  it  is  alleged  that  she  was  bound  [fy^, 
ffiamiifrgA/wli^mas  heir  instructions  were  to  go  to  Cowes  aii^i0 
market/  yetrthe  latter  destination  may  possiUy  have  appaanA 
upon  tiilb  certificate  ef^cleafaace^  whictt  we  iifust  suppose  her.  te^ 
have  had  aiKMiffrthd-  other  dobuments  usuidly.  taken  out  by. 
Jmerican  vessab.  -The  ncKt  donsidt^ration  is.  Whether  this  ship 
was  so  ciwnedisnd  commandsd  as  to  have  entitled  herself  to  the 
privilege  of  an:  ^mffteioff  ship^and  thereby  have  complied  with 
the  warrimQrT^^it'is  insisted  on  thepurt  of  the  Plaintiffs,  that  th^ 
non^compDancewith  die  regulations  of  the^^^rrran  navigatiout 
act,  although  it  iaay  deprive  the  owners  of  the  ship  of  certain.^ 
municipal  benefita,  deUyiot  affect  thei  wlirrauty :  fen:  that  if  th^. 
owner  be  liSally  and  bm&Jide  %i  domiciled  inhabitant  of  Atnerka^r 
bis  ship  th^ordi^  becomes  an  Jmmcan  ship  within  the  meaningf 
of  the  treaty  between  France  and  America.    I  am  ypry  farfroiqi' 
diiiriin^^hat'inch  is  the  true  construction  (of  that  treaty.    The 
words  of;Chfe  navigatipaatt  are,  .that  **  no  ships;or  vessels  shall 

d^eB))ed.8Iups  or  vesselaoif  the  United  States, 


entitled- 'to'  die  ^benefits  and  furivileges  appertaining  tp; 
suehahipa  or: vessels,  unless  they  comply  with  the  regulations: 
of  thid  navigatioti:act/*    It  has  been  argued  that  the  Jmericmm 
pbasibly  may  have  the  sc^e  sort  of  distinction  with  respect  to^ 
ships^  Iregistered  and  not  restored  as  we  have,  and  although,! 
the  flatter  may  not  be^ntilied  to  some  parti(;ular  njLunicipal  pri- 
vileges, y^  that  ;they  $re  entitled  to  th^  proteqtion  of  the. 
u^virHcfffft.govemisient.  (  It  does  appear  to  me  however,  th^ftj 
tbctf  privilege  4>f  carrying  ih^A^nerican  jOlag.asasafe  conduct}. 
amongtbdtigeve«t  pe^war|»i  \  is  mp  fif  thQse  privileges  intended  , 
to  I  be  denied  to  *ll  ^  4lwpa  but  Hmm  which,  thave  complied  with , 
tfadiregilationa.ilC  thot^^K^^.m^B^W^^^^    It  is  admit- 
ted tba^rihe.lo1rMr/i  of  .*e^<rffoiiif4  :  V/fpf^^'^^l^?^'^^ 
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nataralized  in  America,  hia  ^ip  had  not  acquired  the  privilegec 
conferred  upon  ships  by  the  naTigationaot:  and  I  d*  not  perceive 
enough  stated  npon  the  caae  to  satisfy  me  that  the  Fre»^  had  not 
a  right  to  say  that  they  were  only  obliged  to  respect  as  vessela  of 
the  Vnited  States  those  vessels  which  the  l^slature  of  .Inimea 
had  resolved  should  exclusively  be  deemed  and  denominated 
vessels  of  the  United  Ulates.  The  next  subjeet  of  conaideratitMi 
in  Qm  case  is  the  sentence  of  condemnation.  Like  other  Fmuk 
sentences  it  states  many  reasons,  bat  draws  no  consequences  from 
those  reasons :  and  though  several  facts  are  stated,  as  if  leading 
either  to  the  conclnsion  that  the  Mount  ficrnonwaseoeniief' 
property,  or  that  she  had  not  complied  with  some  ctrndittons  re- 
quisite to  establish  her  claim  to  the  privileges  of  neutrality,  yet 
th#  only  conclusion  at  last  drawn  from  these  premises  is,  that  the 
ship  belongs  to  the  captors  as  prize.  If  the  words  prefixed  to 
this  sentence,  viz.  "  Condemnation  of  the  £Mf/iiA  ship  Mount 
Vernon,"  are  to  bedeemed  part  of  the  sentence,  they  are  of  Ihon- 
selves  imperative  upon  us  to  hold  tlut  the  warranty  has  not  been 
complied  with.  These  words  however  are  followed  by  this  ex- 
pression,  "Extract  from  the  books  of  the  office  of  the  provisional 
tribunal  resisting  prizes  established  in  Saint  Domingo"  and 
then  the  sentence  is  stated  at  length.  It  has  been  argued  that 
the  fourth  reason  stated  in  the  sentence  is  not  a  direct  aUegatkn 
that  the  captain  was  a  Portugueze,  but  only  that  he  had  not 
about  him  at  the  time  of  the  capture  the  evidence  of  his  having 
been  naturalized.  I  think,  however,  the  allegation  as  it  now 
stands,  conpledwith  what  is  stated  in  the  adjudicating  part  of  the 
sentence,  vt'z.  thaf'thesaid  ahip  MouHtVemon,  captain  Gesi^ 
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the  assored  and  the  underwriter,  with  respect  to  every  fact  which  180& 
they  profess  to  decide  (a).  If  indeed  it  had  appeared  that  the  ■■ 
sentence  proceeded,  not  upon  a  falsification  of  the  warranty  con-  Baring 
fiainedin  the  policy,  but  upon  somepositiveregulations  ofFrance,  Claostt. 
adopted  without  the  assent  of  other  nations,  and  contrary  to  the 
law  of  nations,  the  assured  would  still  have  been  at  liberty  to 
prove  his  neutrality.  No  question  can  now  arise  as  to  the  effect 
of  such  a  warranty  as  the  present :  for  I  take  it  to  be  completely 
establidied  by  the  cases  of  Barzillay  v.  Lencis  (A),  Geyery. 
jiguilar  (c),  and  Rich  v.  Parker  (d),  that  if  a  ship  be  «^anranted 
American,  she  must  not  only  belong  to  an  American,  but  must  in 
every  respect  be  so  documented  as  to  entitle  herself  during  the 
whole  of  her  voyage  to  the  privileges  of  the  American  flag.  It 
was  once  doubted  inde^  by  Lord  Kent/on  in  the  case  of  De  Sottea 
V.  Ewer  {e),  whether  the  mere  fact  of  condemnation  as  prize  was 
not  of  itsdf  conclusive  against  the  warranty  of  neutrality,  though 
special  grounds  of  condemnation  appeared  upon  the  sentence 
not  warranted  by  the  law' of  nations :  for  it  was  considered  that 
a  contrary  doctrine  would  impute  bad  faith  to  the  tribunal  by 
^hich  the  condemnation  was  pronounced ;  and  unless  such  spe- 
cial grounds  appear  the  sentence  is  undoubtedly  conclusive. 
Accordingly  inSaloucciv.  Woodmass  (f),  where  a  ship  war- 
ranted neutral  was  condemned  as  good  and  lawful  prize,  that 
single  all^;ation  in  the  sentence  was  deemed  sufficient  to  nega- 
tive the  neutrality  of  the  ship,  because,  as  no  special  ground  of 
condemnation  appeared,  the  Court  held  themselves  bound  to  sup- 
pose that  it  proceeded  upon  the  just  and  lawful  ground  of  the 
ship  being  enemies*  property.  But  in  Bernardi  v.  Motteaux  (g) 
the  Court  ccmsidered  the  sentence  conclusive  as  to  every  thing 
which  it  profej^sed  to  decide,  yet  held  themselves  at  libert**  to 
examine  whether  the  ground  on  which  the  sentence  proceeded 
actually  fiilsified  the  warranty  contained  in  the  policy.  Then  fol- 
lows a  series  of  authorities  in  which  the  Courts  have  determined 
that  if  the  condemnation  does  not  plainly  proceed  upon  the 
ground  of  enemies'  property,  or  that  of  the  ship  not  having 
complied  with  subsisting  treaties  between  her  own  country  and 
that  of  the  capturing  power,  but  on  the  ground  of  regulations  « 

arbisrarily  imposed  by  the  latter,  to  which  neither  the  govern- 
ment of  the  captured  ship,    nor  the  other  powers  of  Europe 

(a)  Diet,  per  Le  BUme  J.  8  T.  R.  444.  (e)  Park,  huur,  361. 

(b)  Park.  Insur.  359.  ( /)  Park,  Insur.  362. 

(c)  7.  T.  R.  681 .  ig)  Dong.  574. 

(d)  7  T.R.  705. 

have 


jftc  in  aojt,3ftiig.^„;^ji5fj„rYii'Braf^ 


tI  JJip/Hon^c):'  "Ile'fatecUbflf'PHJMf.'B^^^febaaniaielf^ 
td' the  setiWdc^  Mt  fllfa'«M#.  tlMre'WtnM be uMw^miuaogjrwii 

siiifficlctet);  boncflifff^iiffAAthefHM  of  tbeflenteiMb'toai  _ 
tfl^  Ueritnititi^l  tht)  'dbndempatkm '  uptJafeiitly  prt»cW(Hli^  dpilil 
r^aom  itbitK  M^ib  Ttot  jtlBMahiUi'  "TM  hrt  OMft'  toiiwUldl^ii 
sft^  a^{!ii:id'tb'dt  of  Xi'nAr*^  V^CAtiif, 'detMAdiM'UiMMelv^ 
I^; '  Jttr>  2t,  leoi;  oft  a^pedl  ifhdn  tiw  Majmr't-Ctforti  «t- jf**' 

rt«tft'^f  A«  C6^^at  tliere'proifonDtMii  bf  tbeipN«mi  HmMt 
offile'Roft«,?ctev^able  AeEtiti«r;  wbo,  gft^ teowdJeriay-tait 
c^adoiHeHiieM  otfo/ttkga  Henteac«apoa  wHiraMiM  of  HlHrtMiljv* 
(tifi'JMfliifMeid^'m  lUost  «f  the  pri^oi^  hM  (lowti  faiinfa-  can^ 
pt«6eett«tf  td' dis6ittb  the  paii^atU'BMtAntieiiponJwldA-^flMb 
G!m«6kitie  tefoffl'Ae  <toAiftil.  Ho  there  'adopted '■'ip-hiipli 
i^k eUsefBGiA  tolMf  iilli  iiiliift  II  ill  tlur  i  iiiHlimiHiin  tT  fciiiigM 
ifntlericeft,  ntiMfefy,  that  4he  V«ubtM  rtated  iKtinMVWMteMBl 
aJremtt^IWaJfff'to'lW  doasidered' M«f  theBaeliettiMrgrawli 
ttpbti  wfaieh^'tBe'-tioiideniilEltioQ  piroceeAs,  liiit  »■  tin  ailiiji'a  rf 
JMMf  fhnn  vhM(M«  preEiuBptiDn  tni^tie  dnwH'thfteAeAipit 
(ttUiit)tih'l^flil'<()Vit(e.    WcloreoiaiediipoofluKforeifa 
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tkft  jewtenoe  Aere  is  mOdag.tA  ^nc jthat  i^  p^mcoed^  An  l^.f      l^Mf 
imat'^of  any  partioular  dopun^nti;  ;Ofr  iiQn-c(vpp)ia|ice  w^I|.  iMijp,^ 
pattwidar  ediet.  In  every  coaxKyy  l>9.t  x>i»r  f^,  iktoy^ifig  papejrs.^ 
oveifioafd  hM»  I  beIiaT6|.  1>ee|ii  )]iol4aii  to.  h(^  »^(&de^t  canie  ^^^    C|f  c^tt.^ 
dxidemiifttiaa ;:  th<ragii.I  ttm  uot  isiire  ^lie^i^  in  France :  Aat^ 
rale  has- beta  ae  laid  down  by  way  of  positiye!  institution,  or  9i4ji\ 
aaa  mode^oCvvideiice  ftetn  wbifdi  the^cmcJp^G^ is  to  be dranrnj 
tkal  the  flUp  ia  enemies'  fiopcftj.    Indeed  i^Mfiglflnd  that  ci3^< . 
oiuQstaiiee  alone  has  often  beeoideemed  puffid^t  tp  warrant  the  ^^ 
aaiMoondttsioni   'Another  reesoqstated^fn^t^  sentence  U^ 
the  drew  rap  away  and  rrfusad  to  -be  eiwn^ined*    Now  we  .att^ 
know  that  by  the  \$iw  a(  Effgland^  and  X  believe  by  the  laij^  cjf^ 
nlition0»  itis  inopmbeat  op^n  the  crew  of  a  i^ptnred  ship  to  subr^ 
mit  to^xaminataoia ;  and  if  thfdy  da  nqtr  royeiy  thing  hostile  may^, 
be  presumed  dgaiiiat  thesis  .-{^iiibpdy  t^Jcefore-can  say  thatthji^ 
was  not  otte  of  the  gvoands  £rem  which  the  French  court  drew., 
theooiichiaion  .that  the  $hip  was  enemies'  property.  Then  coopi% 
the  last  reason  stated  in  the  s^tence^  which  X  confess  has  raised, 
coBflderable  donbts  in  my  miad  as  to  the  propriety  of  the  Sjenr, 
teaeew    I  did  think  Ihatt  notwithstanding  all  the  reasons  preyi^?. 
oudy  stated^  i^jnight  be  fairly  argued  that  the  sentence  prp^. 
eeeded  uponi  the  lest  reason  oaIy»  and  was.  a  declaration  of  war^ 
against  if  aierwKi^  conadering  ^fli<9Tca  as  havipg  granted  to  Engrs 
land  improper  "pritil^^    If  thisbe  so,  the  assured  have  a  riight 
to  say  that  the  Mownt  Vernon  was  eondemnedj  not  because  she 
was  not  an  American^  but  because  she  was  an  American.  If  theirer 
fere  the  titte  prefixed  to  this  sentence^  was  not  to  be  considered 
as  part  of  the  sentence,  I  should  vary  much  doubt  whether  there 
were  sufl9oient  on  the  face  of  the  sentence  to  warrant  the  coucIiit 
sion  that  the  dap  was  condenpned  on  the  ground  of  her  b^iiig 
BngliA':  -but  if  it  be  part  of  the  Sf^tenoe^  then  the  last  reason 
•tated  is  veiy  sMilerial  with  reqieet  to  the  consideration  whether 
tiw  slop  were  JEng/MA  or  npt;  .for at  was  n^  unnatural  for  .t^ 
Fremek  eeocttooouple  with  the  mother  circiimstances  stated  ip 
the  sentence,  the:  favourable  dispositioa  of  America  towards 
England^  and  the  readineBs.te  famish  the  English  with  such  Aor- 
onments  asvMNdd  entire  them  to  the;  privileges  of  the  Americmm 
flag.  If  therefoK  the  last  reason  be  not  eonaidered  with  referenoe 
to  the  title^  that  reason  of  itself,  unconnected  with  the  considerar 
tion  whether  the  ship  was  J&i^Mor  not,  might  be  deemed  the 
reid  gioimd  of  the  condemBation,  and  then  the  underwriters 
would  unquestionably  be  liable.  But  cou{>ling  this  titie  with  the 

objections 
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IgdD,       olgecUon  taken  to  tbe  thip's  papers,   and  the  regolatioiis  bj 

'. treat;  betweea  America  aod  Fraac«,   and  coiuidariiig'  that  it 

BAmi«o  makes  no  diffeience  whether  the  grooiid  on  vhick  fhe  ship  was 
CocvT.  condemned  »Jlpoai  at  the  bc^inmiig  or  die  ooncliuioa  of  the 
sentence,  I  am  of  opinion,  and  mj  Brottwn  concur  with  rae  for 
all  or  some  of  these  teason^,  that  the  jfotmt  Vemon  was  con- 
demned either  asnot  ;beu)gin.An)mcaji,  or  for -not  having  those 
documents  which  entitled  her  to  the  privities  of  the  Am€ricaH 
flag  in  the  coprt  of  a  belligerent  .power,  or  for  the  miscondnct  of 
the  certain  and  the  crew.  The  postea  therefore  most  be  deli- 
Tered  to  the  Defendant. 

Per  Curiam,  Postea  to  the  Defendant. 


BND   OP  TBINITY    TBRM. 


CASES  ^- 


ARGU£D  AND  DETERMINED 


IN 


THE  COURTS  OF  COMMON  PLEAS 


AND 


EXCHEQUER  CHAMBER, 

IN 

Michaelmas  Term, 

In  the  Forty-third  Year  of  the  Reign  of  George  III. 


Smith  and  Another,  Assignees  of  J.  S.  a  Bankrupt,       No9.iith. 

V.  Barclay. 

THhis  was  an  application  to  the  Court  to  discharge  the  Defen-  Inwiactkmby 
dant  out  of  custody  on  his  entering  a  common  appearance,  mtu^SoMt, 
the  affidavit  to  hold  to  bail  being  made  by  the  bankrupt,  and  ^*^°?*'5jr 
stating  a  commission  to  have  issued  against  himself,  under  which  bwiknipt  to 
the  Plaintiffs  were  appointed  assignees,  and  that  the  Defendant  J^^^i^Jj?^ 
was  justly  and  truly  indebted  to  them,  ''  and  that  no  tender  or  notes  in  the  aP 
offer  had  been  made  to  pay  the  said  debt,  or  any  part  thereof,  in  ^J^J*^  **"*** 
or  by  any  notes  of  the  Governor  and  Company  of  the  Bank  of 
England,  expressed  to  be  payable  on  demand." 

Bayley  Serjt.,  objected  to  this  affidavit  as  being  made  by  the 
bankrupt,  who  could  not  take  upon  himself  expressly  to  nega- 
tive a  tender  which  might  have  been  made  to  bis  assignees.  He 
cited  Smith  v.  Tysott,  ante,  vol.  2.  p.  339. 

Best 
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idlJfS.         '  Bal'Seijt.  contri,  snbinitted  that  the  asngnees  migbt  not  ia 

r—_ — -      be  called  upon  to  make  an  affidavit,  and  referred  to  LawtoHr. 

fc'"       Sf'Doaald,  ante,  Tol.  2.  p.  590.  where  the  Court  did  not  call 

Burb^f."  npon  thederk'of  thepAace,  id  irhoin  the  eatateofan  imotrnt 

had  beeo  Tested,  and  in  whose  name  an  action  was  cotBiomced,' 

td  negative  the  tender. 

l^'CoortheM'^he  a&B&nt huaffidlent,  anil  fflaiJe the 
.  .     ,  Rule  alnwlate.  (a) 

(■)  See  Pm-jr  *.  PotftU,  nu,  p.  6.  am)  n.  (■),  p.  r. 


lib*.IM.  WiLKINS  V.  Mart  WETHEItlLLandCHABLOTTE 

COUTTS. 

Ifabmeeo-     ^HIS  was  an  application  to  th«„CoDrt,  calling  on  the  Pltuatiff 
^^^g^^  to  shew  cause  why  the  jud^ent  signed  in  this  case  against 

ndet «  mn-  Chariotte  CautU,  one  of  the  Defendants,  and  the  writ  of  execa- 
^«ntnh«u  tioD thereon,  sfaaoldnotbe  setasideferirregnlarity,  and  thesum 
*  '^M^  r  ef  42/.  17(.  6d.  levied  thereon,  be  restored  to  her. 
Mt^tfeMMf'  ^  ''^^  ground  of  this  application  was,  that  tiie  jiidgtdent  wak 
iMJWjaHijiH**--'-  enftend  tip  on  a  warrant  of  attorney  givm  by  Charlotte  Couttt 
3!l>'''S'!i'il--joWtly  with  Mary  tVethertii,  the  ether  Defendant,  the  flnirnflr 

■'"'^'""' " ''_"['  btStlg'tt'  feme  covert  at  the  time  when  the  warrant  wai  given.  It 
'  -jii'-^iil.  leppettei^  iVom' the' affidavits  that  Mary  fVeihirUI.  who  Waa  i ' 

^';^^"l^y'"^]iiAadw  iai  am  aotiK^ of  Charloltt  Contti,  bavln^beeri  toreatbd- 
•iM,.r^Bi„.-',feitiii(H,i,  (ho'ttrtter  joined  with  her  in  a  xt^mnt'ofAnoiWeyto- 

'^ j,'jcAwfe8s  ■Joagrneirt,'"hr'iirfler  to  oMtSn  her  morti^s  fliscbarg*; 
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that  U)e:DefetiiiantTas  AD  infant  at  the  lime  that  he  gave,^        }^0^ 

wanaat  ef  attpn^i  wl^ereas,  in  tljis  ca.se  tht*  Plaintiff  wa»  pot;      

appri»e4  that  Chariotf  Cqittti.  ww  afeme  covert  at  the  tilOfr.^f      ^'^^*' 
variant  of  attoroej.wiis  given', ,  T^^y  observed  that  it  hadt^^,  W'T^'llS?-^ 
r^ieated|y,deci4ed  that  the  .Courts  would  not  assist  a,^mq  ^^ 
ver^  in  a  aumniar;  way  who  obtained  credi^.bjT^fi^S  ^  ^fff^ 
sole  (a)  .*  and  that  Ckarloltt  CoMl/lt.  tb««for9,niiiii^f¥!$w;rt^tp,)|)er 
vhtofeiror. 

Rule  discharged,  (i) 

(a)  See  Jk  CaiWm  t.  L'AigU,  mU,  chargrd  her  Diwn  connnon  ball,  beeuM 

«oJ.  1.  p.  B.  and  tlie  Dole  to  Uiit  cauc.  nu  (niid  nt  iDlended.      Pitt  t.  n«Bp- 

AImi  Pcorm  (.  JUnJoH,  I  fif.  903.  Par-  Km,]  Eai(,lfi.     A nd  the  ume «u done 

trU^  V.  CMc,  5  T.  R.  194.  nid    ITa-  in  March  <.  CaptUi,  wherB  tfae  hnilund 

(m  y.  Smith,  6  7*.  S.  451.     But  wbere  nuahnxd,  ibongb  upon  (eniuaf*epa- 
a  feoM  Ofveit  obUprd  ttedU  span  a  n^t- .     rMlua.    id.p;I7.  if 

taken  niWepRacnlalion  tiitt  lier  bud-  (ft)  See  alioMattemi.  Daiff/Xi'tate,  H'.'"^ 

bandwudead,  iheComt  ufX.B.db-  p.ttf. 


.,  PieoTT  and  Anothers  V.  Tbuste, 

'"Phis  ww  «a  i^tpUoation  celling  upon  the  Plaintiffi)  to  tJtfw  [ 
ca«seirii;tfiea«signiiient(^  the  bail  bond  and  the  ju-ocAe^rr" 
ings  tberaoB  (if  any  had  been  had).  flhouU  iMt'be'Bet'4«jdo:^w°^,|^_^ 
incgnhiri^.  The  ai^iUcatioD  vaa  made  on  jth.ehieluUf.cif  theln^ftlmbiMnding, 
on^j^tnufctating,  that  thsaotioB  wag  coOTinence^  aS^i'Wt  th8i,^^^ibr" 
Defendant  «a  Icmgago  aa  tbeSth  JwK  ].m^;'thtrf  tfw  tHuJ-bcq^ >*<»« !•  <«t  of 
was  ioDiediBtely  pT«a  to  the  (hwiffs  of  Xcvufwi;  that  sboiiUs.i^bi^JI!^ 
after  this  an  nrangement  between  thepari^  to(ikj4«oe;  "Ib4  i^.^l**J^f^ 
that  the  bail  nerer  heard  any  thing  more  of  the  action  until  tb^tBaiTScoDn* 
6th  of  October  last,  when  they  were  served  with  process  at  th^\*^''"i^  "^. 
suit  of  the  Plaiotifia,  as  assignees  of  the  shf^riff.    It  was , aiff>,X^^iiut 
sworn  that  no  declaration  was  iiled  either  ia  the  tcsBl  in  W*4l'illiiiiw!j'iiSt» 
tiwBctioD  wafl.  eommenced,  or  iatbtsMiekaelmatterm&ila^-  vOmIm.™ 
ing;  andalso.thatno.ml*  for^qie  todeG}aJ>ew8sobtained#itl)<H1t 
in  the  said  Jfte/iactouM.tarlny  .or  in  Kf/ot^  term  following.    Q%i 
the  port  «f  the  Plaintifis,  it  was  swom  that  in  TrufiVy.  tecvi  )^]((l 
bail  aboTC  not  being  pat  in  within  dne  time,  they  tpok  ^  assigi^,, 
meot  of  the  bail-bond,  ou  which  they  wer^noi^pT9*ce(ling.,.   ,;,,. 

Bagltif  S^t  shewed  cause,  andiqittsted  that  the  PJaiutilTs  yif^ 
perfectly  regular  in  their  peweeding^  for  thiiit  hATipg:  tftj^^DtW. 

■AndieeCDUcllT.  Blaad,  4Tkibu71>,   iJitdbrU t.  T;>l|fl^ 3  Pricr,  (97— tao.1 

asugnmeDt 
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assignment  of  the  bail-bond  !□  Trinity  term  1801,  while  the  no- 
tion was  pending  ia  the  conrl,  they  had  thereby  acquired  a  right 
of  action  under  the  statute,  and  consequently  were  entitled  to 
Thiti.  proceed.  He  obserred  that  on  this  ground  the  oase  was  dirtiD- 
gnishable  from  that  of  Sparrow  t.  Naylor,  2  Bl.  976.  wherethe 
Court  stayed  proceedings  on  abail-bond  which  hud  been  as^ned 
after  the  canso  was  ont  of  court. 

Shepherd  Serjt.  in  support  of  the  rale,  argued  that  the  drcmi- 
stance  of  having  token  the  assignment  within  due  time  could 
make  no  difference,  as  the  PlainUffs  had  omitted  to  proceed 
within  due  time ;  and  that  if  a  contrary  praetice  were  to  pferail. 
the  bail  would  be  liable  at  any  indeifinite  period,  thon^  diey 
had  been  induced  by  the  hcha  of  the  Plaintiff  to  snppoae  tke 
question  completely  at  an  end,  and  had  been  thereby  deprived 
of  the  opportunity  of  applying  to  the  Court  fbr  leave  to  put  in 
bail  above  upon  terms,  or  of  rendering  the  Defendant.  He  ob- 
served that  the  reason  why  the  action  on  the  bail  bond  must  be 
brought  in  the  court  where  the  original  acUon  was  commenced, 
is,  that  the  Court  may  be  able  to  regulate  proceedings  upon  the 
bml-bond  in  such  a  way  as  to  do  jnstice  to  the  parties ;  and  that 
the  ground  upon  which  the  Court  proceeded  in  Sparrow  y.  Nay- 
lor  was,  that  as  soon  as  the  cause  is  out  of  court,  the  Comt 
ceases  to  have  jurisdiction  over  the  bail-bond. 

Thi  Court  were  of  opinion  that  the  present  role  could  not  be 
sni^iorted,  it  bei:^  moved  on  the  ground  of  irregolarity :  for  the 
assignment  having  been  taken  in  due  form,  the  Plaintiffi  were 
perfectly  regular  in  their  proceedings.  They  said  that  this  case 
differed  essentially  from  that  of  Sparrow  v.  Naj/lur,  because  the 
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Ratcliffe  v.  Burton.  Nw.isth. 

T^RESPASS  for  breaking  and  entering  the  dwelling-house  of  *^^J*|b^„ 

the  Plaintiff,  and  making  a  gpreat  noise  and  disturbancey  acting  under 
&€.  there,  and  forcing  and  breaking  open,  breaking  to  pieces,  ™jJ2^ 
damaging  and  spoiling  the  doors  and  windows  and  the  locks,  bredLing  tie 
bolts,  baw,  staples^  and  hinges  thereto  afiixed.  SeDeSd-^ 

Plea  a$  to  the  supposed  trespasses,  that  before  the  said  time  uifs  house* 
when,  &c.  a  writ  of  ii&is  latitat  issued  outof  the  Xtwg's  Bench,  ^^t^t 
directed  to  the  sheriffs  of  London,  by  which  they  were  com-  the  time.   But 
manded  to  take  the  Plaintiff,  if  he  should  be  found  in  their  ^'offio^nst 
bailiwick,  and  safely  keep  him,  &c»  so.  that,  ficc.;  that  the  said  first  demand 
writ  was  indorsed  for  bail  for  30/.  and  before  the  said  time  when,      ^ 
&c.  was  delivered  to  the  said  sheriffs,  who  directed  their  warrant 
to  the  Defendant  and  one «/.  A.  as  Serjeants  at  mace,  and  thereby 
commanded  them  to  take  the  Plaintiff  to  answer,  &c.  **  which       » 
said  warrant  afterwards  and  before  the  return  of  the  said  writ, 
and  before  the  said  time  when,  &c.  to  wit,  on  the  day  and  year 
last  aforesaid,  in  the  parish  aforesaid,  was  delivered  to  the  said 
Defendant,  to  be  executed  in  due  form  of  law,  by  virtue  of 
which  said  warrant  the  said  Defendant,  as  such  serjeant  at  mace 
as  aforesaid,  afterwfurds  and  before  the  time  for  the  return  of 
the  said  writ,  to  wit,  at  the  same  time  when,  &c.  and  within 
the  bailiwick  of  the  said   William  Rawlins  and  Robert  Albion 
Cox,  as  such  sheriffs  as  aforesaid,  peaceably  and  quietly  entered 
into  the  said  dwelling-house,    in  which,  &c.    the  outer  door 
thereof  then  and  there  being  open,  in  order  to  take  and  arrest 
the  Plaintiff  under  and  by  virtue  of  the  said  writ  and  warrant, 
as  it  was  lawful  for  him  to  do,  for  the  cause  aforesaid,  and  in 
order  to  arrest  the  said  Plaintiff,  and  by  virtue  of  the  said  writ 
and  warrant,  did  then  and  there  necessarily  and  unavoidably 
make  a  little  noise  and  disturbance  in  the  said  messuage  or 
dwelling-house,   and  stay  and  continue  therein  making  such 
noise  and  disturbance  for  the  said  space  of  time  in  the  said  de- 
claratioa'mentioned,  and  because  at  the  said  time  when,  &c.  the 
said  Plaintiff  not  having  been  taken  and  arrested  under  or  by 
virtue  of  the  said  writ  or  warrant,   and  the  entrance  of  divers, 
to  wit,  ten  of  the  rooms  and  apartments  of  the  said  dwelling- 
house,  and  of  and  belonging  to  the  same,  being  fastened  and 
stopped  up  by  and  with  the  said  doors,  windows,  locks,  bolts, 

*  And  see  Hutehium  v.  Birch,  4  Taunt.  620.   Cooke  ▼.  Birt,  5  Taunt  7d5.  John- 
son V.  Leigh,  6  Tauiil,  246. 

bars. 
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bm,  Btsples,  and  hin^,  in  tii«  mlrodnbtor;  part  vf  lUk  piM 
mentioiwd,  so  that  withoat  forcing  and  brmkin;  open  tke 
nme  the  said  Defendant  conld  not  at  the  aaid  tune  trhea,  tc/t. 

'■  March  for  or  arrest  the  said  IMaiiitiff  in  the  nine  room  ttd 

'  opartmenti  he  the  stud  Defendant  at  the  said  tidA  wheoi'  tte. 
in  order  to  search  for,  find,  and  arrest  the  said  Flouti^  sAdir 

'  Bad  b;  Tirtne  of  the  said  writ  neoeasorily  foroed  and  brde  opak 
the  nid  doors,  vindom,  locks,  bolts,  bars,  staples,  and  UngM, 
and  in  m  doing  necessariljr  and  unaToidftU;  a  little  broke  to 
pieees,  damaged  and  spmled  the  same,  doing  as  little  da»api 
■s  he  possibly  conld  on  the  oocarions  aforesaid,  which  are  the 
•erera)  supposed  trespasses  in  the  introdootory  part  of  tlds  jlm 
meotieaed,  whereof  the  said  Plaintiff  hath  above  in  his  arid  d^ 
otaration  in  that  behalf  compiiuned  against  him,  and  thb,  &e. 
wherefore,  &c. 
To  diis  plea  there  was  a  general  deranrrer  and  joinder  therem. 

-  Batfley  Se^t.  in  rapport  of  the  demurrer.  There  are  two  ob- 
jections to  this  plea ;  Ist,  It  does  not  state  that  the  Plaintiff  wm 
in  hi*  house  at  the  time  when  the  Defendant  entered ;  3dly,  If 
does  not  aver  that  the  Defendant  before  he  broke  open  the  inner 
doom,  locks,  &c.  of  the  Plaintiff's  house,  made  any  denund  «f 
leave  to  enter,  nor  does  it  shew  any  particular  circnmatanees 
a^uch  rendered  that  breaking  neoessary.  W;th  respect  to  ibe  lit 
point,  a  sheriff's  officer  acting  nnder  a  eajnu  has  no  authority  te 
enter  the  house  of  a  party  who  is  not  in  the  house  at  the  time. '  If 
•n  officer  enter  a  house  for  the  purpose  of  arresting  any  pennii 
be  acts  at  his  perils  and  is  justified  or  not  aocording  to  the  erett 
of  the  person  being  there  or  not.    Althouf^  there  be  no  Kntbc^ 
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fi^fil^  wtme  a  OofendUnt  joslified  entering  the  Plaiiiiirfl     '  M03. 

)lopia«nd^^>S«/0Vio  leyj^JkbomiS' Philip  Biscop  testaioris  :in 

tbe  ImUcM  )l9ft<I^^^^  Bl^^op^  <  Us  exjGC^rixi  and  avencedrtbat 
ittiafiSQfiVtij^y^a^rJnitfa^Plaintiff'it  house  enm  bonis  siiisy.nmd 

dl^i:9>aMi|4i>i|^fi84«Ijiiiilg^  ta  be  a  bad  ptea, .  because  ii  did 
T9PJk(a^M^/lfc«4  ^f^.4iy/a^ai>Mfl»ere!i»  the  •house.;  but  ifiiasa 

##^lonH.)i944>fyBA^tbeiyh  JW  aotij^  baA  fbeeH  j  tist^afale,^  Bmmp 

e^mU^ioftfOllteE^iS^l^iwa'iOf'JvJD. :as4  Iher^ '.bi»«k*t^  ph«^f 
'J>  N»^  lifter domaBdvi^C.thekcgw^to  ^eekpJJi&^hisfpiimmer^v^ 
,k$4  ^^f^'f^lt^  &bQi.aneM^f^}m<:he^iigfait  ^  lake  it  upon  him 
tJial^jbe  im^in.tbftfcheAtl'^ir.Tie  'tbe:flame  efiisotiis  Hianhopeisw. 
JO(itB$im»  ^^ifiM^|42S>>  vhlfftt.estiQ^  takentoajuadfi* 

cation  for  entering  the  PlaintifiPs  house  under  a  •writ  otkomime 
Tf9^ii^^*^  f^i'W^^.h9ffQ\Msh\  that  t^a/Defendaht  ^soaUi  not 
9ntec4h9iilQ|«EfPi'ltinIe9t:tha  j^enon  to  berveplerie^  urieie  theie  at 
fi^  ti0lcir.Aoii||htit'badi;been«exprl3ssly,a^rred>IJ^ 
f^oigvM^  t^>bQ»ipiditeii$b«(  ^  litis  tcoathati thece  were  othen ob- 
}^tapm|}l4M||i^4Attifioiltioii^  >itilditliie«efiftOBS  of  the  judgment  do 
Wi^l^t9fitfifkl^%iifltlBCj^ck€,h^  that  iho^  abeve^aiJa 

9^^;iy9iii9\ll^.i^l\j^^^  it  has  been'  hoidth 

pfBce^ifllMMd  <Uafaltf  W  aa  aotioniof  ^trespfs^for^ibr^ih^'Hte 
](;i|WiU^#i)ifHMi«f>d^  a^vanai^t «(( the  ooaniistehersito^  litorllh 
|fE^i;ii|Mlflttai[i9d.8oads,  "It^isl  tni6^:tbaifthr  dnBief'  Bo$toek4. 
%fm4^^  ^9^IK'Q«)ei4niled^  i  in  that  H>f  €noptr '  ▼;  iieoi^i,  IVJMr. 
9(ibiC4fK  a;</>ir.)iB^  8  £tlp,i^N.  P.Unii  13d.:citod'  ia  Jahnstertt^V, 
liWHoMil  7o^.  d3§(Uind  in  PTKrV:  iltf£S5ri/<,'er;  o^/l^,  vol.  2/l<Q0. 
9MtlU  19III  ifirilnlaM  vbn^tfafr^gDoimd.  of  the  10=  Gf^.  1.  ftAv}d| 
1^nimi«aonatl'ued,i.>«kot,  tupeoiahy  ob^eotion  tb  ith^  gi3neral  ipi9lP- 
f^ftfJi^W.i>*.It:ia>Iaid  down  iii>B<fi0/i%  Pv  a  Idl.  that  <^tt^ 
ar>4fi^lirdi|i»iqt<deni9aAd^  ;if  die  goods  be  notjin<th0-ho^«ei'  ^ 
tWi^flloiilitieKciited,  bacHisaiheiaebichethib^.'iirdiYant,''^  HM'ft 
4MM  'th»i|ps6rfty:  that  madeilhnuiisuggestion 'is  'ptmishable^iA 
iMb4iil^(2((bilafi*.t8iUar,.'the  briakingsitf»tfae;4Jkoris^>itet>lf#lA 
IjMfal  Qt>Kiifa»rfiil»;  [jftfL ilawful  &fi'ther  goeds'  ^e  there,  uhtaifMd 
ifi^totii-Aenk  »iiNiow*i»]^aDopM<'^hi&efih^r  ii  ^not  dinecfed"t6 
t|ijM»Aha>pilUtynp[any  yiaticjtar  faoisei-  'aain  ^e'ease^'d'seaH^Tk 
wiuiraat|l;bni|tts  anthoritj-^is.^eneratyiandt  iM^lb^refbre  MktiAk 
illi(ibai'S|une  situation  as  the  party  mentioned  by  Lord  Hale, 
VOL.  III.  Q  the 
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XSOft.       the  legality  of  whose  acts  depends  upon  the  event.     Sdly,  A 

sheriff's   officer  has   no  authority   to    break  open  the  initer 

itcLirri  doors  of  an  honse  without  first  making  a  dentaDd  of  admit- 
Bui-ra^.  tance.  It  was  expressly  determined  in  Senoyne's  case,  5  Co> 91. 
that  "  in  process  where  the  King  is  par^,  the  sheriff  cannot 
break  open  the  outer  door  of  a  house  without  fint  sigmfyiag 
the  cause  of  his  coming,  and  making  request  to  open  the  doon ; 
"  for  the  law,  withotit  default  in  the  owner,  doth  aUior  de- 
struction or  breaking  of  any  house  which  is  for  the  habitatiofe 
and  safety  of  a  man,  by  which  great  damage  and  inconvenienM 
may  follow  to  the  party  when  no  default  is  in  him,  for  peilkapt 
he  doth  not  know  of  the  process,  which,  if  he  hath  notiee 
of,  it  is  presumed  that  he  will  obey  it,  and  that  appeareth  te 
18  Ed.  3.  Execation  252.  (a),  where  it  is  said  that  Ae  King^ 
officer  who  comelh  to  do  execation,  &c.  may  open  tlie 
doors  which  are .  shut,  and  break  them  if  be  may  not  have 
tite  keys,  which  proveth  that  he  onght  first  to  demand  tbem." 
This  law  is  confirmed,  2  Hale,  P.  C.  1 17.  where  it  is  said  Aat 
upon  warrant  to  apprehend  a  felon,  the  officer  mnat  flnt 
notify  his  business  that  he  comes  about,  and  demaid  admii* 
sion,  whether  it  be  the  house  of  the  felon  or  that  of  a  Btnngv. 
And  the  stune  be  observes  of  a  warrant  of  the  peace.  And  ia 
p.  151.  it  is  said  that  upon  warrant  to  search  for  stolen  goflda, 
if  the  door  be  sbvt,  and  upon  demand  it  be  refused  to  hb 
opened  by  tbem  within,  if  the  goods  be  in  the  house,  the 
officer  may  break  open  the  door.  These  authorities  estahlMi 
that  where  the  officer  is  entitled  to  break  open  the  oater  door, 
he  must  first  demand   admittance;    from  which  it  seems  t6 
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suSicient.  fHo^  in  the  present  plea  the  allegation  is  merely  that        }80li. 
the  Defendant  necessarily  forced  and  broke  open  the  doors,  which 
is  as  general  as  possible. 

Best  Seijt.  in  support  of  the  plea«  1st,  It  is  admitted  that  BunTow. 
there  is  no  ekp^ess  authority  which  decides  that  a  sheriff's  officer 
acting  under  civil  process  becomes  a  trespasser  by  entering  a 
Defendant's  house  if  th^  Defendant  be  not  there ;  and  the  Court 
will  be  extremely  cautious  of  laying  down  such  a  proposition  for 
the  first  time,  since  it  is  impossible  for  the  officer  to  execute  his  * 

writ  without  making  diligent  search  in  that  place  where  the  De- 
fendant is  most  likely  to  be  found,  viz.  in  his  own  house.  The 
case  o{  Holdringshaw  v.  Rag  has  no  application  to  the  present, 
since  it  turned  upon  the  validity  of  the  licence  to  the  servant ; 
besides  which  it  may  be  observed  that  the  case  is  not  law,  since 
it  is  now  holden  that  a  man  may  enter  the  house  of  another  to 
dei|ian4  his  debt*  With  respect  tq  the  cases  of  Biscop  v.  WMl^, 
Benr^ei  v.  Grqjf^  and  Stanhope  v.  Dawson^  it  may  be  observed 
generally  ihs^t  they  related  to  the  houses  of  strangers,  where  the 
sheriff  Cfsrtw^f  J  enters  at  his  peril.  According  to  the  report 
of  Bostock.  V*  ^ufiders,  in  3  fVils,  434.,  De  Grey  Ch.  J.,  in 
stating  bis  rea^pns  for  holding  the  officer  of  Excise  liable,  says, 
**  the  case  of  a  Banff's  bailiff  is  very  different  from  this ;  the 
bailiff  is  bound  to  execute  the  sheri^s  warrant,  the  officer  of 
Excise  is  the  party  promoting  and  ^ting  for  his  own  benefit 
upder  9ifk  authority  wh^ch  he  has  obtained  by  his  own  oath» 
and  he  is  not  bound  to  obey  like  a  sheriff*^  officer."  Admitting 
that  ca$e  therefore  to  be  ap  authority,  yet  ip  the  present  instance 
the  b^il^is  i^ot  liable,  for  the  very  reasons  stated  in  that  case; 
ap4  thoug)i  tji^t  case  was  certainly  overruled  in  Cooper  v.  Booths 
on  the  ponsl;ruction  of  the  act  of  ^Parliament,  yet  the  general 
rules  of  law  thpre  laid  dowi^  remain  unimpeacbed  ;  and  the  prinr 
ciple  of  Cooper  v.  Booth  establishes  that  where  an  officer  acts 
under  ^e  au^ority  of  a  warrant,  he  is  justified  in  endeavouring 
to  execute  that  warrant,  though  nothing  be  found,  the  act  itself 
being  legalf  Upon  the  same  ground  it  is  laid  down  2  Ifo/c, 
P.  C.  151.  that  upon  a  search  warrant,  if  the  goods  be  not  in  the 
house,  yet  ^e  officer  is  e:^used  thongh  the  p^rty  who  made  the 
suggestion  is  punisl^ajble.  In  the  case  of  White  v.  Whitshire, 
Palm.  53.  it  was  ag;reed  th^t  wl^re  an  officer  justifies  breaking 
the  inner  door  of  an  house  under  B.fi.fa.  he  need  uot  aver  that 
there  were  any  goods  there,  for  he  cannot  know  this  before  his 
entry,  and  it  shall  be  intended  that  a  man  has  sufficient  goods. 

q2  In 
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In  the  case  of  a  stranger'B  hoase,  it  seems  that  it  ought  to  be 
averred  that  there  were  goods.  Com.  Dig.  tit.  Extcutitm  (C.5.) 
With  respect  to  the  2d  point,  if  it  appear  to  have  been  necea- 
saiy  to  the  execution  of  the  warrant  to  break  the  inner  doors, 
&c.  the  offieer  was  justified  in  so  doing.  Now  it  is  averred  in 
the  plea,  that  because  the  Defendant  could  not  search  for  and 
arrest  the  Plaiotiflf  without  forcing  and  breaking  open  the  inner 
doors,  &«.  he  the  Defendant,  in  order  to  search  for,  £nd,  and 
arrest  the  Plaintiff,  under  and  by  virtue  of  the  said  writ,  nec^ 
sarily  forced  and  broke  open  the  same.  This  averment  shews 
that  the  force  was  not  wantonly  employed,  but  was  necessary  to 
the  execution  of  the  writ;  the  necessity  is  admitted  by  the 
pleadings ;  and  if  the  Defendant  exceeded  his  authority,  tbe 
Plaintiff  should  have  put  that  fact  upon  the  record  by  a  new 
assignment.  With  respect  to  the  authorities  which  have  been 
cited  on  this  point,  it  may  be  observed  that  they  all  apply  to  the 
outer  door  of  the  house,  the  rules  of  law  respecting  which  are 
very  distinguishable  from  those  which  apply  to  the  inner  door  of 
the  house.  In  Lee  v.  GaiiseU,  Cowp.  7.  Lord  Mansfield,  after 
stating  the  distinction  between  the  outer  and  the  inner  door, 
^ites  the  following  passage  from  Foit.  C.  C.  tit.  Homicide,  c.  8. 
J.  20.  («)  with  approbation ;  "  the  rule,  that  every  man's  houae 
is  his  castle,  when  applied  to  the  case  of  arrests  upon  legal  pro- 
cess, hath  been  carried  as  far  as  the  true  principles  of  poUlical 
justice  will  warrant ;  perhaps  beyond  what  in  the  scale  of  sound 
reason  and  good  policy  they  will  warrant ;  but  in  cases  of  life 
'  we  must  adhere  to  rules  well  known  and  long  established ;  bat 
this  rule  is  not  one  of  those  that  will  admit  of  any  extension^ 
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The  next  question  is.  Whether  an  officer  'who  enters  for  this  ptif>       IMC. 
pose  without  any  particular  i^sons  for  supposing  the  party  to      — — — . 
be  within  his  house,   has  a  right  to  act  in  the  manner  in  which       ^TCLifr* 
the  Defendant  upon  this  record  appears  to  have  acted :  whether      Bviit«iI. 
he  has  a  right  to  break  open  such  inner  doors  as  may  happen  to 
be  shut,  without  any  previous  demand  of  admittance  ?     If  the 
officer  have  certain  knowledge  that  the  party  is  within  the  house, 
it  might  be  absurd  for  him  to  demand  any  admittance  ;  since  'if 
he  were  to  do  so,  the  party  might  possibly  escape  by  the  window 
while  the  officer  was  demanding  admittance  at  the  door.     No 
authority  has  been  cited  to  shew  that  where  the  officer  enters 
merely  for  the  purpose  of  ascertaining  whether  the  party  be 
there,  he  can  justify  violence  for  that  purpose  without  a  previous 
demand  of  admittance.     It  would  be  carrying  the  law  upon  tfaiii 
subject  to  an  alarming  extent,  if  the  Court  should  hold  that  be^ 
cause  a  man  happens  to  owe  money  in  any  part  of  England,  thci 
sheriff  of  the  county  in  which  his  house  is  situated  may  break 
open  every  door  and  every  trunk  in  which  a  man  might  be  con- 
cealed, and  this  as  often  as  he  should  think  proper  before  the  re^ 
turn  of  the  writ.   It  appears  to  me  that  the  law  has  gone  quite 
far  enough  upon  this  subject.     It  has  said  that  the  outer  door  6f 
the  house  is  the  man's  castle,  but  that  the  inner. doors  may  be 
broken  open  for  the  execution  of  civil  process.     It  has  never 
said,  however,  that  the  officer  may  justify  breaking  the  inheif 
doors  without  averring  a  previous  demand  of  peaceable  admit^^^ 
tance,  or  shewing  why  such  violence  was  necessary.     Without 
such  averment,  it  does  not  appear  that  he  did  nothing  more  than 
was  necessary  towards  making  a  reasonable  search.     In  this  case 
the  Defendant  neither  states  that  the  party  was  there,  nor  even 
that  he  had  reasonable  ground  of  suspicion.   Had  either  of  thesis 
circumstances  been  stated,  I  do  not  say  that  he  would  have  becfii 
guilty  of  a  trespass.  I  desire  to  be  considered  as  confining  thes^ 
observations  to  the  case  of  civil  process  only,  without  in  any  de- 
gree extending  them  to  the  case  of  criminal  process.    The  pr^ 
sent  therefore  being  a  case  of  civil  process,  I  do  not  think  t^e 
justification  stated  by  the  Defendant  sufficient  to  entitle  him  to 
the  judgment  of  the  Court. 

Hbath  J.  I  am  of  the  same  opinion.  This  plea  appears  to 
me  to  |>e  bad,  because  it  stases  no  demand  of  admittance  ;  and 
I  sh&n  give'  my  opinion  on  that  point  alone.  Semayne's  case  is 
a  direct  authority  upon  the  subject.  By  the  sixth  resolution  of 
that  case,  it  appears  that  it  is  not  only  necessary  for  the  officer 

to 
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ISOS,  to  make  a  demand,  but  that  the  demand  most  be  pleaded  ;  'and 
^'^"V^^  for  vBDt  of  such  aa  averment  the  Plaintiff  there  t&a  prevented 
'"""  from  recovering.  The  law  of  England,  which  is  founded  oB 
BukTOH.  reason,  never  anthoriaes  snoh  ontrag«onfl  aots  as  the  breakh^ 
open  every  dooi'  and  lock  in  a  man's  house  withont  any  deolara^ 
tion  of  the  anthorih'  under  which  it  is  done.  Sntdi  Mmduct  moat 
tend  to  create  fear  and  dismay,  and  breaobes  of  the  peace  by 
provoking  resistance.  This  doctrine  would  not  Only  be  attended 
with  great  mischief  to  the  persons  against  whom  pfocesa  is  issned, 
but  to  other  persons  also,  since  it  must  equally  hold  good  in 
cases  of  process  upon  escape,  where  the  party  has  taken  refuge 
in  the  house  of  a  stranger.  Shall  it  be  said  that  in  ta<Ai  case  the 
officer  may  break  open  the  onter  door  of  a  stranger's  house  with- 
out declaring  the  anthority  under  which  he  aots,  or  making  any 
demand  of  admittance?  No  entry  from  ^e  bodks  of  pleading 
has  been  cited  in  support  of  this  justification,  and  Semat/ne'a  case 
is  a  direct  authority  against  it. 

RooKB  J.  I  am  of  the  same  opinion.  Without  referring  at* 
all  to  the  case  of  criminal  process,  I  shall  g^ve  my  optniort  aiAf^y 
upon  these  two  questions,  whether  a  sheriff's  officer,  having  m- 
tered  a  house  peaceably  under  civil  process,  can  justify  breaking 
an  inner  door,  without  making  a  previous  demand  of  adnut- 
tance ;  and  whethtir  enough  is  stated  upon  these  pleadii^,  from 
whence  it  may  be  inferred  that  such  demand  was  nmde,  or  that 
it  may  be  dispensed  with.  I  am  of  opinion  that  the  neceeai^ 
of  breaking  the  doors  is  not  sufficiently  stated  to  dispense  irith 
the  demand.  It  is  not  shewn  why  the  Defendant  could  not  have 
made  his  search  without  breaking  open  the  doors,  provided  he 
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case  on  the  contrary  expressly  decides  that  a  demand  must  be        1802. 
made  and  stated  with  sufficient  certainty.  The  case  of  18  Ed.  8.      — — 
referred  to  in  Semayn^9  case  is  still  more  in  point,  for  it  is  there       ATCLirrE 
stated  in  terms  that  the  officer  must  first  demand  the  keys.     On      Bukton. 
these  pleadings  therefore  I  have  no  hesitation  in  saying  that 
judgment  must  be  given  for  ihe  Plaintiff. 

Chambrb  J.  Not  having  been  present  at  the  whole  of  the 
argument,  I  shall  content  myself  with  saying  that  I  concur  in 
opinion  with  the  rest  of  the  Court  upon  the  second  point ; 
namely,  that  the  breaking  of  the  inner  doors  of  the  house  is  not 
jufttified  by  this  plea.  It  would  be  mischievous  indeed  if  such 
a  latitude  were  allowed  to  sheriffs'  officers  as  that  which  is  now 
claimed.  It  lies  on  the  party  claiming  such  a  right  as  that  of 
breaking  the  doors  of  a  house,  to  shew  upon,  what  grounds  he 
does  so.  It  is  said  that  the  Defendant's  acts  were  necessary  to 
the  execution  of  the  process ;  and  that  they  appear  to  have  been 
so  by  these  pleadings.  But  the  Court  requires  that  the  circum- 
stances from  which  that  necessity  arises  should  be  stated.  This 
the  Defendant  has  not  done.  I  have  therefore  no  doubt  that 
judgnient  ought  to  be  given  for  the  Plaintiff. 

Judgment  for  the  Plaintiff,  (a) 

(a) ^Tlu>agh  no  decided  ca^e  is 'to  be  he  breaks  open  an  intier  door.     *'  Dodde- 

found  upon  (he  point  here  delermined,  ridge  and  Haughton  said  that  if  the  she* 

there  it  an  expression  in  White  v.  Whit-  ritF  be  m  one  room,  he  may  break  o|)ea 

ihire,  Pedm.  54.  which  shews  the  opinion  another  upon  having  been  refused  admit- 

of  two  Judges  in  tJie  17  Joe.  1.  that  the  tance. 
sberiff  ought  to  demand  admission  before 


(IN  THE  EXCHEQUER  CHAMBER.) 

Lewis  v.  Legh  ;  in  Error.  aw.  loih. 

'  I 'HIS  was  an  action  of  debt  on  a  resignation  bond  given  by  the 
master  of  a  public  school.     (For,  the  pleadings,  argument, 
and  judgment  in  the  King's  Bench,  see  lEast,  391.) 

Manley  was  this  day  to  have  argued  for  the  Plaintiff  in  error, 
and  Giles  i  contrci ; 

But  The  Court  were  clearly  of  opinion  that  it  did  not  suffi- 
ciently appear  upon  the  record  that  the  office  of  schoolmaster,  to 
which  the  Plaintiff  in  error  had  been  appointed,  was  such  an 
office  as  otight,  for  the  sake  of  the  public,  to  be  deemed  a  free-     r  232  1 

hold 
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J^Mft  h«ld  office,  and  that  it  iras  diwefore  imposable  -to  rajab  the  an- 

— := portaot  qaestion  vhich  it  wai  the  intention  of  the  paitie*  to  liti- 

'    »'*'  S*^>  upon  which  question  they  declined  ^ving  any  opinion. ' 

J^«^;        -Per  Curiam,  Judgment  a 


Harding  v.  Henneu. 


Tctimmrttie 
wtii  Mas 

bJC,"Ii  «ni'- 
ififtWI^tlie  ' 


<m,  the-  CMurt 
will  .ri*^  *ii«h 

baH*)HtlDt'      ' 
IbUiti.  p*7 

irijfiiot  itj    ' 
Dpittl'afliiliCm 


fT'H  R  Defendant  having  been  unested  on  a  writ  retnmabte  on 
the  morrow  of  the  Uo/i/  Trinili/,  at  the  suit  of  the  PlaiitM^ 
gave  bail  to  the  sberitf ;  soon  after  this,  viz.  on  the  llth  of  Jane, 
and  before  the  return  of  the  first  writ,  he  was  again  arrested  1^ 
the  same  sheriff,  at  the  suit  of  some  other  person,  and  not  bfmg 
ahle  to  procure  biul,  was  removed  by  haheat  corpiit  and  commit- 
titar  to  the  Fleet ;  of  his  being  thus  removed  and  committed  no 
notice  was  given  to  the  PlatDtifT,  who  for  want  of  bail  above  beit^ 
reguUirly  put  in  and  perfected,  took  an  assignment  of  the  b(dl- 
bond.  j 

Upon  this  an  application  was  made  to  the  Court  to  set  aside 
the  assignment  of  the  bail-bond  and  subsequent  proceedings 
thereon  (if  any)  for  irregularity,  and  also  to  order  the  bail-bond 
to  be  delivered  up  to  be  cancelled,  on  the  ground  of  the  Defend- 
ant having  been  charged  in  the  custody  of  the  Warden  of  the 
Fleet,  in  this  action,  before  the  return  of  the  writ.  In  aopport 
of  the  application  an  afHdavit  was  made,  the  otiject  of  vhichwu 
10  shew,  that  tliou^li  no  iiulici?  Iiiid  been  ^Iven  to  tiif  Plaintiff  of 
the  Defendant  having  been  charged  iii  custody,  yet  that  be  knew 
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Lord  Alvanlby  eh.  J.  seemed  to  think  that  the  affidaffit«       IBUfH. 
had  brought  home  to  the  Plaintiff  the  knowledge  of  the  Defen^  ' 

dant's  surrender  preyious  to  his  taking  an  assignment  of  the  Hahij^iio 
bail-bond,  and  was  therefore  inclined  to  hold  the  notice  unneoes-  HAKirkii. 
sary.  But  Heath,  Roohe,  and  Chambre  Js.  were  of  opinion  that 
the  Court  ought  not  to  depart  from  the  settled  rule  of  practice, 
requiring  a  notice  of  the  surrender;  that  rule  haying  been  esta- 
blished in  order  to  preclude  the  necessity  of  deciding  upon  such 
contradictory  affidayits  as  had  been  exhibited  in  the  present  case. 

Accordingly  The  Court  only  stayed  the  proceedings  upon  pay-  i 

ment  of  costs. 


.  > 


KkNT   v.  HuSKINSON.  Nfl».I!Hb. 

T     .     •    IF 

n^Hls  was  an  action  for  goods  sold  and  deliyered,  and  was  tried  a.  having  f^nt. 
before  Lord  Alvanley  Ch.  J.  at  the  Westminster  sittings  in  *®  ^*  J^**^  • 
this  term,  when  the  following  circumstances  appeared  in  eyi-  TrrW^order .  . 
dence.    The  subject  of  the  action  was  a  bale  of  sponge  sent  by  ?^  Sd!^^'* 
thePlaintiffy  a  wholesale  dealer  in  that  article,  residing  in  Lou-  thmv^xUf  ,. 
don,  to  the  Defendant,  a  retail  dealer  residing  in  Staffordshire.  SliSiS?fc  ^' 
Some  short  time  before  the  sponge  was  sent  by  the  Plaintiff,  be  andatth^  .  /!! 
had  been  at  the  place  where  the  Defendant  resided,  and  had  wiJ^^l^tter' 
receiyed  from  him  a  yerbal  order,  under  which  he  had  acted  in  to  A.  vuiiuig  '^ 
sending  the  sponge,  and  the  price  charged  was  lis.  per  pound,  iJSwd^e^^^' 
amounting  altogether  to  75/.     Soon  after  the  sponge  was  sent,  sponge^  «nd  ^ 
the  Defendant  wrote  the  following  letter  to  the  Plaintiff:  "  After  nofwS^  Iwi! 
receiying  a  letter  from  your  house  in  town,  stating  the  bale  of  ^''•n ^Sf-pcy  .  .- 
sponge  was  sent  by  your  direction,  I  called  in  a  friend  or  two  CmubMiC^^ 
who  are  competent  judges  of  the  article,  and  asked  them  to  say,  ^^^  ^^1^^  " 
according  to  the  present  price  of  sponge,  what  it  was  worth;  the  MHrnn/^Mcji^ 
answer  was,  not  more  than  six  shillings  per  pound ;  haye  there-  *]}  V^^^^  * 
fore  returned  it  to  you  by  the  same  conyeyance  it  was  forwarded  wooMuSbeUie 
by  to  this  place.     In  future  will  select  what  sponge  I  may  want  c«^outofili^ 
personally,  otherwise  will  appoint  some  confidential  friend  for  fnnds.* 
that  purpose."    The  Plaintiff's  son  being  at  the  Defendant's 
house  soon  after  the  sponge  was  returned,  was  told  by  him  that 
he  had  resolyed  not  to  keep  the  article,  because  it  was  not  so  good 
as  he  had  expected.     It  was  objected  for  the  Defendant  that  in-  * 
asmuch  as  this  was  a  contract  for  the  sale  of  goods  of  more  than 
JO/,  yalue,  the  case  fell  within  the  17th  section  of  the  statute  of 

*  And  see  HindM  w,  WkUehomte,  7  East,  ^i^.  Anderam  ▼.  ScQit,  1  Campbw  <fa5. 
Tdver  ▼.  Wett,  Holt's  Ni.  Pri.  178.  Elmoft  ^,Stme,  1  Taunt.  458.  Hart  ▼•  Salt- 
ley,  5  Caopb.  528.  Astey  v.  Emery,  4  M.  &  S.  262.  Hanum  v.  Arnitaf^,  5  B;'^ 
\k  Sdt.    Andcnan  w.Umliim,  5  Price  SSO. 

frauds. 
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fnadi  (a),  for  want  of  a  note  or  mem<H«ndam  in  writiag,  and 
conieqneDtly  the  Plaintiif  coald  sot  recover.  His  Lraxlship 
being  of  this  opinion,  nonsnited  the  IMaintifi', 

Shepherd  Seijt.  now  moved  to  set  wids  that  nooaait.  and  i»- 
lied  on  the  words  of  the  17^  section  of  the  statate  ctf  fraod*. 
which  declares  contracts  for  the  ««]«  of  goods  void,  "  exoept  As 
hayet  shall  accept  part  o(  the  goods  so  sold,  or  actually  receive 
the  same,"  within  which  exception  he  contended  the  ^^seat 
cane  fell,  for  that  the  object  of  the  statate  was  either  that  there 
^ould  be  a  contract  in  writing,  or  that  some  act  should  be  doM 
by  the  party  as  evidence  of  his  having  received  the  goods :  Ae 
latter  of  which  objects  he  insisted  was  satisfied  by  what  had  taken 
place'^in  the  present  case,  for  that  though  the  Defendaot  had 
not  accepted  the  baleofsponge  without  any  qualification  or  ri^ 
reserved  to  himself  of  disputing  the  quality  of  the  article  seat, 
yet  within  the  meaning  of  the  statute,  and  with  this  reserved 
right  of  disputing  the  quality,  he  had  accepted,  as  was  eTi> 
denced  by  his  opening  the  bale  and  subjecting  it  to  the  examina- 
tion of  his  friends.  He  urged  that  the  Defendant  by  his  con- 
dnct  had  affirmed  the  order  previonsly  given,  and  only  denied 
that  the  order  was  well  complied  with,  which  was  a  matter  for 
the  consideration  of  the  jury,  and  observed  that  it  was  not 
within  the  letter  or  spirit  of  the  statute  of  frauds  to  hold  that 
there  mast  be  a  note  or  memorandum  in  writing  of  every  sale 
of  goods  where  the  vendee  does  not  accept  them  absolutely  and 
in  such  a  way  as  to  preclude  himself  from  returning  diem  in 
any  case. 

Lord  Alvanlby  Cb.  J.     At  the  trial  I  thought,  and  stfll 
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saying  it  was  not  Ant  sort  of  sponge  which  he  'wanted  and  had       190SL 
ordered.    The  Defendant's  letter  cannot,  as  it  appears  to  me,  ' 

be  construed  into  any  thing  lil^e  an  acceptance,  so  as  to  bring  ^  ' 

this  case  witliin  the  exception  which  has  been  relied  on.  Huskxvson. 

Heath  JT.  I  think  my  Lord  was  perfectly  right  in  his  con- 
stmotioa  of  the  statnte,  and  in  the  cipinion  which  he  formed  of  die 
evidence  relied  on  by  the  Plaintiff  in  this  case,  with  a  yiew  to 
faring  it  within  the  exception.  According  to  the  words  of  the 
statute,  the  exception  does  not  apply,  unless  the  vendee  both 
receiTeand  aeoept.  Now  that  acceptance  I  cannot  consider  to 
be  any  othoor  than  the  uktmate  acceptance,  and  sudi  as  crai^ 
pletely  afl^rmi  tiie  contract.  What  the  intture  of  this  order  was,  , 
or  andMP  what  eiretaiirtaxices  it  wks  given,  was  not  pvoved.  Pos- 
sibly the  qpoi^  was  sent  down  upon  speculation  oidy. 

.  Rook  b  J.  I  am  of  the  sarae^^pinion.  It  does  not  appear  to 
me  that  there  was  such  .an  acceptance  by  the  ]>af(Nidant  as  has 
been  contended. 

Chambrb  J.  The  case  appears  to  me  to  be  too  clear  to  rcr 
quire  any  fuorflier  irtMiervation.  Certainly  there  was  no  accept- 
ance of  the  goods  'by  the  Defendant,  unless  we  can  consider  a 
reftisal  to  accept  as  amounting  to  an  acceptance. 

Shepherd  took  nothing  by  his  motion. 


Brand  and  Herbert  v.  Boulcott.  Nmf.iO\h. 

Tndebjtatus  oisumpsii  for  money  paid,  Is^d  out,  and  ex-  A.,B.,9ndC. 
-^   pended  to  the  use  of  the  Defendant.     The  cause  was  tried  ^"»«fPP°'°*- 

^       ^    A I        t      ^^  ^-t«  ed  assignees 

before  Lord  Alvanlet/  Ch.  J.  at  the  Guildhall  sittings  after  last  under  a  com- 

TrimtyTerm.  Z^^ 

The  Plaintiffs   having  sued  out  a  commission  of  bankrupt  having  acted 

against  T.  L.  as  joint  petitioning  creditors,  were  chosen  assignees  ".  ™  'e.^ 

imder  that  commission  together  with  the  Defendant ;  and  both  ^^ifof  his  bill 

the  Plaintiffs  and  the  Defendant  acted  as  assignees  under  the  Held  that  A.  ' 

conmiission.     Each  of  the  Plaintiffs  paid  to  the  solicitor  under  •"^  B.  could 

the  commission  the  sum  of  104/.  in  discharge  of  his  bill  for  joint  action 

expences  incurred  on  account  of  the  bankruptcy,  and  the  pre-  "f;"**  C-  ?>' 

\        ^»  1  t  .  ^  .1      -r^   /.      1        »  .        his  proportioii 

sent  action  was  brought  to  recover  the  Defendant  s  proportion  of  the  money 

of  the  208/.  paid  by  the  Plaintiffs.     It  was  objected  at  the  ^'^^^  "jj"* 

trial  that  separate  actions  ought   to   have   been    brought   by  separate  ac- 
tion.* 

*  Vide  Otbitrnc  ▼.  Harper,  5  East,  225. 

each 
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each  of  the Pluntiffs  forcontribationfromtheDefendant.  Lord 
.  Atvati/ey  being  of  this  opinioa  nonsuited  the  PlaintifPa. . 

A  rule  nisi  havings  been  obtained  on  a  fonner  day  for  settii^ 
aside  this  nonsuit. 

Shepherd  Serjt.  now  supported  the  rule.  Hub  case  difien 
materially  from  that  of  an  action  for  contribution  by  two  out  (rf 
three  co-obligors  of  a  bond ;  there,  if  two  pay  the  debt,  each 
must  sue  separately  for  his  share  against  the  third ;  for  a*  be- 
tween themselves  they  are  never  jointly  liable.  But  where  th^ee 
persons  are  in  partnership,  and  two  pay  a,partnership  debt,  the 
third  is  not  liable  to  each  separately,  but  to  the  partnership; 
thus,  if  three  persons  agree  to  enter  into  partnership,  and  bring 
into  the  joint  fund  KHKt/.  each,  and  two  advance  1000/.  eadi, 
but  the  third  edvancee  nothing,  he  will  be  liable  to  the  partnob 
sbip  to  that  amount,  and  not  to  each  of  the  partners.  So  ia  thii 
case,  the  208/.  was  due  to  the  Plaintiffs  joinUy,  and  not  104/.  to 
each  separately,  therefore  the  action  was  properly  commenced  bj 
both  for  ^e  whole  sum. 

Baiflei/  Serjt.  cotitrd.  If  the  rule  contended  for  be  just,  it 
must  equally  hold  good  where  two  partners  have  advanced 
money  for  a  third  in  unequal  proportions.  Now  suppose  one 
partner  to  have  advanced  5000/.  and  another  only  51.,  and  a 
third,  who  has  advanced  nothing,  to  have  a  debt  against  the 
former  to  a  large  amount,  if  the  two  may  owe  the  third  who  has 
advanced  nothing  for  his  proportion  of  5000/.  and  5/.  jointly, 
the  Defendant  will  be  deprived  of  his  set-off.  Where  two  per- 
sons have  each  advaneed  money  for  a  third,  there  is  no  doubt 
that  they  v^iy  sue  separately ;  and  if  they  may  also  sue  jointly. 
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South  EY  and  Andther,  Assignees  of  Keeves  a  Bank-     yw,«nh. 

nipt,    V.  BUTLEK.  -  ^ 

npHls  was  ah  action  for  money  had  and  received,  brought  with  A  *™***' »"*>»«" 

'*'    a  view  to  contest  a  payment  made  by  the  bankrupt  to  tiili  3f  SUtoput!! 

Defendant  under  the  following  circumstances :  '  being  arrested 

On  the  1st  otSeptember  1801,  whicb  was  subsequent  to  an  act  in  priKm  attbe 

of  bankruptcy^  committed  by  Keeves,  he  was  arrested  in  an  acticnil  ■uit  of  lefcrml 

at  the  suit  of  the  Defendant,  and  committed  to  the  Kin^s  Bench  for  all  his  m- 

prison;  after  this  he  was  removed  to  the  Fleet,  charged  with  tUs  ^^^"  bjtonte, 

and  several  other  actions.     On  the  2d  of  October  following  he  debuin  fall  / 

sent  for  all  the  persons  at  whose  suit  he  was  detained  except  onid  *>?*»<>  <>»»»« 

Hiam  Hart,  and  paid  them  all,  including  the  present  Defendimt^  orcnned  from 

the  full  amount  of  their  debts,  and  was  discharged  from  thdt  jrhich  it  could 

^  be  presumed 

several  suits ;  but  no  other  circumstance  occurred  from  which  it  that  they  knew 
could  be  presumed  that  the  Defendant  knew  of  the  bankruptcy  "'^*"»l>^^ 

*  J    roptcy  or  III* 

or  insolvency  of  Keeves  at  the  time  when  he  received  his  debt!  solvency.  Held 
On  the  4th  of  Fkbruar^  1802  a  commission  of  bankrupt  issued  S^ii*^^^Jj 
against  Keeves,  and  on  the  16th  of  the  same  month  he  was  di^'  protected  by 
charged  generally  from  the  F/ee^  ■  ^^^^^J^^t. 

The  cause  was  tried  before  Lord  Alvanley  Ch.  J.  at  the  Guilds 
futfl  sittings  after  last  Trinity  Term,  when  the  jury,  under  hii^ 
Lordship's  direction,  found  a  verdict  for  the  Plaintiffs.  ' 

A  rule  nisi  for  setting  aside  this  verdict  having  been  obtained 
on  a  former  day,  '  ^^ 

Shepherd  and  Bayley  Serjts.  now  suppo'rted  the  rule.  This  is 
a  payment  protected  by  the  19  Geo.  2.  c.  32.  which  declares  that 
payments  made  in  the  usual  and  ordinary  course  of  trade  an^ 
dealing,  received  by  the  creditor  before  notice  of  the  bankruptcy 
or  insolvency^  shall  be  deemed  valid,  though  in  fact  subsequent 
to  an  act  of  bankruptcy  committed.  By  the  case  of  Cox  v.  Mor^ 
gan,  ante,  vol;  2.  p.  398.  it  was  decided  that  payments  under 
legal  process  are  within  the  protection  of  this  statute.  Now  the 
present  case  falls  within  the  same  principle.  The 'payment  was 
made  by  the  bankrupt  in  order  to  liberate  himself  from  cussodjr ; 
and  whether  that  were  done  to  prevent  an  arrest  in  his  own 
house,  or  discharge  himself  from  actual  confinement,  can  make 
no  difference.  If  it  be  objected  that  he  had  no  right  to  send 
for  his  creditors,   it  may  be  answered,  that  when  once  com- 

*  Vide  Harttood  t.  Lawm,  11  East,  in.     Bayl^  t.  Schojield,  1  M.  &  S.  SS8.  551* 

mitted 
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mitted  to  prison  he  has  no  other  mode  of  obtaining  bis  dis- 
chai^e ;  nor  is  hia  act  more  voiuotary  if  he  send  for  his  cre- 
ditors and  pay  them  in  order  to  get  oat  of  prison,  than  if  he 
pay  them  to  prevent  an  arrest.  Both  payments  are  made  to 
avoid  the  tnconvenience  of  confinement.  The  transaction  be- 
tween the  bankmpt  and  his  oeditors  in  prison  by  no  mmnt 
afibrded  eridenoe  to  them  that  be  was  in  insc^vent  circam- 
stances :  for  they  did  not  know  bnt  that  he  was  paying  all  h» 
crediton ;  and  it  would  be  a  singular  inference  to  make,  that 
beoatue  a  man  sent  for  his  crediton  and  paid  their  debts  in  Ml 
be  most  be  in  insolvent  oircomstances.  The  oonduct  of  the 
Defendant  afibrded  no  more  evidence  of  his  knowledge  of  the 
bankrapt's  insolvency  than  that  of  any  other  creditor  vrbo  <di- 
taina  his  debt  by  an  arrest.  It  may  perhaps  be  urged,  that  m 
that  was  oot  paid,  a  fraudnlent  preference  was  given  to  the 
other  creditors.  But  if  one  creditor  by  nsing  legal  diligeaoe 
obtain  payment  of  bis  debt,  such  payment  will  be  protectad,  - 
tboogh  it  operate  to  the  prejudice  of  the  others ;  and  the  banfc- 
mpf  •  knowledge  of  his  own  situation  will  not  prevent  snch.  oie- 
ditor  from  retaiuiog  it  under  the  provisions  of  the  statnte,  if  hi 
himself  were  ignorant  of  the  insolvency  or  bankmptcy  of  his 
debtor. 

Best  Serjt,  contri,  was  stopped  by  the  Court. 

Lord  Alvanlbv  Ch.  J.  The  only  question  to  be  considered 
is,  whether  this  case  falls  wiliiin  the  deciuon  of  this  Court  in  Ctx 
V.  Moi^aii  ?  Without  entering  into  any  examinatieD  of  tke 
principles  upon  which  that  decision  proceeded,  it  is  peifeody 
ciear  that  the  only  rale  there  laid  down  was,  that  if  a  man  who 
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mpttM  itaeAmr  of  giyiilg' th^t  pi:eference  tofavomite  eredifoM       180SI. 
which  it  is  the  object  of  the  bankrupt  laws  to  prevent.  -     ■'   ■  ■ 

Hbath  J.    The  case  of  Cox  v.  Morgan  is  not  applicable  to      9o^tb«y 
this.    The  present  is  a  clear  case  of  undue  preference.  BY;rt.xii. 

RooKE  J.  The  case  of  Cox  y.  Morgan  weis  decided  on  the 
special  circumstances  there  stated.  It  was  thought  by  more 
than  one  of  the  Court  in  that  case»  that  the  facts  afforded 
ground  from  which  it  might  have  been  inferred  that  the  creditor 
knew  of  the  insolvency  of  the  bankrupt ;  but  it  was  expressly 
stated  in  the  case  that  he  did  not  know  of  the  insolvency  or 
bankruptcy,  and  upon  that  ground  the  decision  proceeded.  In 
this  case  the  bankrupt^  being  in  prison,  sends  for  a  certain  num- 
ber of  his  creditors  and  pays  them,  omitting  one  at  whose  suit 
also  he  was  charged  in  custody.  Could  a  jury  then  have  said 
that  the  creditors  knew  nothing  of  the  distressed  circumstances 
of  the  bankrupt  ?  It  appears  to  me  to  be  a  clear  case  of  illegal 
'preference. 

Cham  BR  B  J.  I  am  entirely  of  the  same, opinion.  If  we  were 
to  decide  that  the  present  payment  is  protected  by  the  19  Geo.  % 
we  might  as  well  repeal  the  whole  system  of  the  bankrupt  laws* 

Rule  discharged. 


Cleog  and  Another  v.  Cotton.  Nov.%%. 

A  SSUMPSIT  by  the  indorsee  against  the  drawer  of  a  bill  of  ex-  i.»the  agent 
-^  change,  dated  the  24th  of  September  1794,  and  drawn  at  'ba^^uL. 
Ckarlestown  in  America^  upon  one  Michael  Cullen  of  Liverpool,  drew  a  bill  up- 
in  favour  of  Messrs.  Miller  aiid  Roberiion  of  Ckarlesiown,  for  dorsed'iuoC.", 
500/.,  payable  99  days  after  sight.    The  cause  was  tried  before  also  residing  in 
Ckambre  J.  at  the  last  summer  assizes  at  Lancaster^  when  the  indorsed' iT 
Plaintiffs  were  nonsuited  under  the  following  circumstances.        oj«f«   Before 
The  bill  in  question  having  been  indorsed  by  Miller  and  Bxh  doe,  A,  having 
bertson  to  the  house  of  Booth  and  Co.  in  America,  and  by  them  [^****!ll**^^ 
to  one  James  Jacks,  also  in  America,  was  by  him  indorsed  to  the  would  (ail,  * 
Plaintiffs,   who  were  merchants  at  Manchester.     Cotton,   the  lodged  proper- 
drawer  of  the  bill,  was  the  agent  of  Cullen,  the  drawee  in  Ame*  B.  in  the  hands 
rica,  and  drew  this  bill  in  favour  of  Miller  and  Robertson,  for  f/^;-^  *"'^' 

the  bill  m  case 

goods  purchased  by  him  there.  Soon  after  the  bill  was  drawB>  it  should  be  re- 
turned, C.  un- 
dertaking to  restore  the  same  whenerer  it  should  appear  that  he  was  exonerated  firoa  the  bill.  Ac- 
ceptance and  payment  di  the  bill  were  refused,  but  no  notice  was  given  to  A.  Held  that  A.  was  dis- 
cliarged.* 

•  Vide  Priieaux  v.  Collier,    S  Stark.  Ni.  Pri.  57.      'Etdaile  ▼.  Sowtrhy,  11  East, 
114.     Brown  y,Ma,ffcy,  I5£ast,216.    Cory  y^Skoit,  3  B.  &  A.  619— 625. 

Cotton 
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Catt**  haringreasoii  to  believe  tbatCNJfatwulikdf  tok 

bankrupt,  and  fearing  that  the  bill  would  be  dishoooiired,  loJgrf 
property  in  ike  haadn  ot  Sdiffer  and  Roitrtiom,  and  Booth  mi 
Co.,  to  answer  the  bill,  in  case  it  should  be  retorned;  vbo  gave 
him  the  following  acknowledgment.  'i 

"  We  do  acknowledge  to  have  received  from  Mr.  L.  CotUm, 
the  sum  of  2510  dollars,  55  cents,  which  we  pronian  ibp 
hold  forthcoming  to  him  or  his  order,  whenever  it  dial|  ^ 
pear  that  we  are  exonerated  from  the  payment  of  his  ,lii^ 
for  500/.  drawn  by  him  on  Mr.  CuUen  of  Liverpool,  in  % 
vonr  of  Miller  and  Robertion,  and  by  ns  indorsed.  ', 

"  i9th  June  1800.  Miller  and  Bohertwq, 

"B.  Booth  and  Co.". 

The  bill  was  duly  presented  for  acceptance  and  payment,  hoA 
which  were  refused,  but  no  notice  of  such  refusal  was  given  to 
the  drawer.  The  Defendant  being  arrested  upon  Ae  M!  at 
Liverprtol,  said  that  he  should  apply  to  the  assignees  of  Citffai  tt 
bail  him,  for  that  he  had  lodged  property  in  America  to  ansitl^ 
the  bill,  which  property,  if  he  should  be  discharged  an  aecom 
erf"  the  want  of  notice,  he  should  pay  over  to  the  estate  of  Cullai: 

A  rule  niti  for  netting  aside  the  nonsuit  having  been  oblaiiiAQ 
on  a  former  day  in  this  term; 

Coektil  Seijt.  now  shewed  cause.  The  only  question  in  thtt 
case  is,  whether  any  thing  has  been  done  to  wate  that  want  ot 
notice  of  the  non-acceptance  and  non-payment  which  wait  ad- 
mitted at  the  trial.  Now  there  Seems  to  be  nothing  to  disdilf^ 
guish  this  from  the  common  case  lu  which  the  drawer  is  disi' 
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«6Mi  to  Um  wkioh  might  have  proviS^  fbrfh^  ptt^ent^fii^  v  3^^^/ 
UU,  he  letained  them  in  America  to  indemniry  the  indorsee^.  O-vp^^ 
Thi*  U  the  only  inference  to  be  draini  from  the  Defendant's  ob-  ''^*' 

MfTntioii,  that  he  Bhoold  not  pocket  the  money  himself,  but  pay  CaTToir. 
it  over  to  the  assi^ees  of  the  drawer.  The  bill  therefore  was 
drawn  upon  a  person  to  whom  the  effects  afterwards  debiiaed  in 
America  were  to  have  been  remitted  as  a  fund  for  the  payment 
of  that  bill;  and  if  so,  the  same  rule  must  apply  as  if  the  bill  had 
been  drawn  upon  a  person  having  no  funds.  Possibly  the  cir- 
cumstance of  the  funds  being  detuned  in  America  was  the  rea- 
son why  acceptance  was  refused.  If  the  money  which  was  des- 
tined for  the  payment  of  the  bill  was  kept  back  by  the  drawer  in 
order  to  secure  ^unself  and  the  other  indorsees  in  America,  it 
cannot  be  contended  that  the  drawer  has  sustained  any  injury 
from  the  want  vf  that  oetice  wltich  be  now  sets  up  as  a  defence 

to  this,  action  i^MQ-ihe  bilL  -i  , 

Lord AxvAHLEY  Ch.J.  IfluuderstaDdthiscaseitianeither 
more  am  less  tbAn  Uiia.  The  agent  of  Cullm  in  America,  having 
authority  to  draw  upon  him  in  England,  drew  the  bill  in  quev 
tion:  but  from  an  apprehen^on  that  it  might  not  be  paid,  ka 
afterwards  lodged  money  by  way  of  indemnity  in  the  hands  of 
Miller  ani  RobertioH,  and  Booth  and  Co.,  who  wereiodorKes 
fa^'a  valuable  cmisideration.  It  does  not  appear  whether'he 
bad  this  money  at  the  time  when  the  bill  was  drawD.-or  whether 
he  knew  that  it  would  not  be  paid ;  nor  is  tbere  any  evidenoo 
to  shew  jiiajk  ..the  hill  was  not  to  be  paid  unless  the  money ^waa 
remitted  from  Jmerica.  That  fact  has  been  assumed  in  arga- 
meot  in  ordet  to  bring  this  case  within  the  rti^le  whit^b  has  been 
adopted,  that  want  of  notice  to  the  drawer  shall  not  afleot  th& 
right  of  the  holjder,  where  there  are  no  efiects  of  thedmwer  in  the 
hands  of  the  acceptor,  I  lament  that  such  a  rule  ever  wasi 
adopted,,  ^od  tbiok  it  would  have  been  better  to  have  adhered  to 
the  old  X}t[9  ibat  want  of  notice  discharged  the  drawer,  withottti 
penQltting  parlies. to  entecintQ  the  reasons  why  the  drawer  waii 
notentitled  to  such  notice.  Tl^e  utmost  extent  to  which  the  d^ 
cisions  have  gone,  is,  that  a  man  who  draws  a  bill  without  having* 
any  etfects  in  the  luinds  of  the  drawee,  shall  not  be  peruitted  tw 
object  to  the  want  of  npticeof  oon-acccptanc&oiTiOon-paymeMj 

I^  that  the  case  here?     Th«pr«Bent,  bill  vas-dravn  byaaaipeqt. 
upon  bis  principal,  and  when  Bc^ptaoce^  was  leiused,  the  Plaiiitiff. 

should  have  givea  notice  tli»eof  to  t^t;  draw^. , .  ^learly  wke§\. 

the  bill  wiis  drawn,  the  drawer  was  entitled  to  notice.     Now 
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sballhe,  because  after  that  tinukedefXiBtaclmaiajiatlMhaaik 
of  Mil/ir  and  Kobertsott,  and  Booth  aod  Co..  t»  iirifiaaifj  thoil 
ag;ainsttberetnnioftbebOI,  be  held  to  he  daprived  ef  th*t  ri^ 
to  notice  vhicb  he  had  wbeo  the  biU  vaacseoted  ?  ^tewtjif 
notice  might  have  induced  MiUer  and Roberti9m,aiiA  AMf4«l^ 
Co.,  to  pay  back  tb«  deposit  to  the  dramr.  and  tlw  daamr 
migbt  have  paid  over  to  the  dmree.  Thne  is  notJui^  in  Ai> 
case  bom  vfaich  ftand  can  be  infienacd ;  now  it  as  ob  tJbe  gnmii 
of  fraod  that  the  Courts  have  proceeded  iu  diapeasinif  wA  MT- 
tioe.  The  Defendant  hang  now  sued  in  hi*  cbaiaet««rf'dnflMK 
I  think  he  has  a  right  to  avail  bnudf  of  the  want  af  ■Btiq>i 
There  is  nothing  in  this  caae  to  Iving  it  within  Hie  AM(ib>m.jP 
Bickerdike  t.  Bollmim  {a),  and  I  am  aot  wilting  to  eMPtti  At 
principles  of  that  decision. 

Hk&th  J.  I  am  of  the  same  opimon.  N«  Amht  Ae-aiil 
dispensing  with  notice  proceeds  on  the  gmud  of  •'  d^Hnt 
frasd.  Bat  that  groond  is  not  apfdioabis  to  a  ease  nblm  m 
agent  draws  upon  his  primnpal,  wdess  under  veir  peaticihriili 
cumstaBces.  Had  this  bill  been  zemUtod  tp  AM^m*  immtfUli 
atidy,  it  would  probably  hare  been  paid  ant  of  Urn  fitnAtldlBMl 
in  the  hands  of  iAV/er  and  ^beriion,  and  Booth  and  Cb^-:  .  ,it 

BookbJ.  NfT  itnffirirnf  msnmi  hnn  bnnn.  asriginit  irilgr  TWitfit 
was  not  given  in  this  case.  Th9  PUiatiff  wlf  endeavlMn  IR 
support  his  own  laches  by  saying,  if  ootise  haA  bam^giMRk:!! 
would  have,  been  q£ no  coQseqowDce.  It  dees  netjdfai^«pfHr 
that  all  the  money  paid  into  the  hands  of  MiGeraai,  ^  ntinlw 
and  Booth  wid  Co.  is  to  be  paid  over  to  the  nsajgaaa  .tf -te 
drawee,  for  possibly  it  may  be  svtQOrt  io  demaods  vhuh  4fa*<  Ha*. 
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knoir  irithont  such  notice  that  no  fnnds  have  been  provided  to  18Cl2» 
answer  it.  In  the  present  ease  there  is  no  pretence  to  charge 
the  drawer  with  finand.  The  Defendant  drew  npon  Ctiflen  in 
the  character  of  ageni;  and  no  evidence  has  been  adduced  fo 
shew  that  he  haid  not  a  right  to  do  so.  It  has  been  assumed  for 
the  purpose  of  ike  aargmaeskU  that  he  was  to  send  over  money  to 
uaawer  the  biU^  It  is  true  that  the  drawee  had  effects  in  jtmi- 
rka ;  ugd  that  before  the  drawer  knew  what  was  become  of  ttkh 
bin,  he  had  repsov  to  apprehend  that  it  might  probably  be  re- 
tuned  apon  the  iydorsera.  la  eenseqnence  of  diis  apprehen- 
sion he  deposited  efiects  with  the  indorsers  by  way  of  indemnit^^ 
aiad  I  think  it  caosot  be  disputed  that  those  elfects  bebnged  to 
the  drawee,  and  ihat  tbey  were  deposited  for  the  purpose  of  pay- 
ing the  bitt*  Now  in  what  right  did  the  drawer  deposit  these 
eff^sti  ?  So  long  as  he  faimaeil'  or  the  indorsers  remained  liable 
upon  the  bUU  be  had  II  right  to  retain  tSeelM  te  the  amornit  of  the 
MU  agaonat  the  asaifaees  otC^hm^  or  to  protect  the  indorsers  b;^ 
the  appUcetmi  of  thaft  pieperty;  but  the  moment  that  by  thi§ 
lechea  of  the  heMer  he  wd  «il  the  indorsers  were  disehiEurged,  hid 
tight  to  Aiqpofie  ef  the  proi^erty  ceased,  and  he  was  bound  tb 
transfer  it  WeedMaly  to  the  assignees  ef  CtUen.  The  aeknow- 
ledgmeot'of  Mitffer  and  R^^rUw*  and  Bool  A  and  Co.,  wag  le 
thia  effepi :  ftr  thejr  wgage  fo  x^fnm  the  deposit  as  soon  as  th^ 
shoald  he  eq^onevaled  flren  the  ^yment  of  the  bill.  Now  tlre^f 
were  equAefaled  at  jEhe  $ acae  iaM  that  the  Defendant  was  exo^ 
Derated  read  ceiMeRiuetttljr  &«m  tint  moment  the  money  depo^ 
sited  belonged  to  the  aai^^nees  of  Cmllen.  The  Defendant  ill 
saying  that  he  imbaeded  to  fay  ever  the  money  to  the  assigneiM^ 
of  Culbn,  expressed  his  intention  of  doing  nothing  more  tbxiH 
the  'bnr  would  have  ooua^peUed  him  to  do  r  for  the  W  wotdd  Wve 
ohUgeihimto  acemnft  with  the  assignees.  I  think  therefbrif 
that  he  was  weU  edvised  inresisting  the  action  upon  this  b^,  tbr 
had  bi  paid  the  aHaount  a|!ter  he  had  been  once  disdiarged  by' 
want  of  nofice,  he  maghil  possibly  have  been  compelled  td  paj^ 
the  money  over  agm  4o  the  ass^nees  of  Cullen.  (fi) 

Ride  dischargedj^ 

•  ■  ■  ■  • 

(«)  See  WhiJfiifd  t.  Slnt^  tm^,  tqU  the  holder,  notw^ttandljig  an  intifSA-t 

t.  p.  ft7,   Itia  Sa  tSftt  HU^A  indbncr,  tfoii  frMn  the  drawer  to  re&e  pavment* 

wko  bad  bctn  ianiiahfld  wlUi' Jnone/  to  am  aecoMit  ef  tbt  wmtt  of  notice  of  mm*' 

aii|3if«r  the  bill^  paid  over  that  mooej  to  pi^iuent  by  the  acceptor. 
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■  I>Iii;. 


iJflhe 


Print,  wbjecl 
(u  the  awani  uf 
an  eibilraluc. 
■nd  ibc  Tiilc  of 
rercrance  be 
made  ■  rule  of 
coon,  iha  let- 
(lict  may  be 
eDtered  accDid' 
ing  (i>  llie 
nwanl  of  ilic 
ncbitiBluTi 
without  all; 
applicaiioii  10 
the  Cod  It  Tor 


ibe  utm,  I  he 
Deiendanl  can 
onl;  iiDpcncli 
il  witliiii  ihe 
four  Gnl  daji 

rice  of  Ihe 
award  U  not 
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BoilHOWDALE   V.  HiTCHF.NEB. 

T  N  this  case  the  parties  having  agreed  at  Nisi  Priui,  that  a  ver- 
dict should  be  taken  for  the  PluintifF  for  ISO/,  damages,  and 
4O5.  costs,  subject  to  the  award  of  an  arbitrator,  to  whopm  ell 
matters  in  difference  were  referred,  with  a  proviso  that  the  aria- 
trator  should  make  his  award  by  the  tiTBt  day  of  this  term,  and 
the  arbitrator  having  accordingly  before  the  term  made  his 
award  ia  favour  of  the  Plaintiff  for  113/.,  and  the  rule  of  refer- 
ence having  been  made  a  rule  of  court,  the  verdict  was  rednced 
according  to  the  award,  and  judgment  was  entered  up  by  tbe 
Plaintifrfor  that  sum,  together  with  his  taxed  costs,  widiontanj 
previoifs  application  to  tbe  Court  for  that  purpose,  and  a  writ«r 
execution  was  sued  out  and  executed.  On  a  formerday  a  rde 
nisi  was  obtained  by  the  Defendant,  calling  on  the  Plaintiff  to 
shew  cause  why  the  writ  of  execution  issued  and  the  levy  nidde 
thereon  by  the  sheriff  should  not  be  set  aside  for  irregataii^iriA 
costs.  The  grounds  of  this  application  were;  1st,  that  tin 
Plaintiff  was  not  at  liberty  to  reduce  tbe  verdict  aeeoiding-  to 
the  award,  without  an  express  application  to  the  Court  far  Hut 
puqMse,  and  that  he  was  premature  in  entering  up  his  judgment 
before  the  end  of  the  term.  2dly,  That  the  execution  was  Irre- 
gular, because  the  Defendant  hod  never  had  personal  notice  of 
the  award.  The  facts  of  the  case  as  to  the  last  point  were,  that 
the  Defendant  before  the  award  made  went  into  Seollaiut  and 
had  not  returned  since ;  but  it  appeared  that  his  attorn^  had 
been  served  with  notice  of  the  aword,  and  had  received  a  copy 
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verdict  for  his  security,  would  be  in  a  worse  condition  than  if  he  1802. 
abided  the  decision  of  the  jury  ;  whereas  the  object  of  taking  a 
verdict  was  to  place  him  in  the  same  condition  as  if  he  obtained 
a  verdict.  With  respect  to  the  2d  objection,  they  contended  Uitcubvik 
that  personal  service  was  only  necessary  in  order  to  bring  a  party 
into  contempt,  whereas  the  proceedings  against  the  Defendant 
were  not  of  that  nature,  but  mere  civil  process  founded  on  the 
judgment  obtained  by  the  Plaintiff. 

Best  Serjt.  contra,  admitted  that  the  cases  of  Grimes  v.  Naisli, 
and  Lee  v.  Lh^ard,  were  an  answer  to  the  1st  part  of  his  1st 
objection,  but  insisted  that  according  to  the  words  of  the  9  4r  10 
fV.  3.  c.  15.  s.  2.  *'  any  arbitration  or  umpirage  made  under  .a 
rule  of  reference  might  be  set  aside  by  the  Court  upon  applica- 
tion made  within  the  term  immediately  following  the  publication 
of  the  award,"  and  consequently  the  Plaintiff  had  no  right  to 
enter  up  his  judgment  and  proceed  to  execution  till  the  expira- 
tion of  the  term,  as  the  Defendant  would  thereby  be  precluded 
from  applying  to  the  Court  to  set  aside  the  award.  He  also 
referred  to  Read  v.  Garnett,  Barnes  58.  to  shew  that  where  a 
Plaintiff  takes  a  verdict  for  security,  and  refers  the  cause  at  Nisi 
Prius,  the  Court  of  Common  Pleas  had  held  that  an  affidavit  of 
the  doe  execution  of  the  award,  and  of  a  demand  of  the  money 
is  as  necessary  where  the  application  is  to  have  the  poslea  deli- 
vered to  thePlaintiffy  in  order  that  he  may  take  out  execution, 
as  where  the  application  is  for  an  attachment. 

Lord  ALVANLEvCh.  J.  It  appears  to  me  that  the  present  ap- 
plication to  the  Court  is  without  any  foundation  in  reason.  By 
consent  of  the  parties  an  arbitrator  is  at  Nisi  Prius  substituted  in 
the  place  of  the  jury,  and  when  his  award  is  made  the  verdict 
most  of  course  be  entered  so  as  to  correspond  with  that  award. 
It  is  not  pretended  that  the  Defendant  was  not  informed  of  the 
arbitrator  having  made  his  award;  but  it  is  contended  that  he 
ought  to  have  had  personal  service  previous  to  the  execution. 
But  that  I  conceive  to  be  perfectly  unnecessary  as  a  foundation 
for  civil  process.  The  9  4r  10  fV.  3.  does  not  apply  to  such  a 
ease  as  this.  If  therefore  the  Defendant  wished  to  impeach  the 
verdict  as  founded  on  the  award,  he  should  have  applied  to  the 
Court  for  that  purpose  within  the  four  first  days  of  term. 

Hbath  J.  The  94r  10  ^.  3.  has  no  operation  in  this  case. 
With  respect  to  the  case  cited  from  Barnes,  that  has  been  over- 
ruled by  subsequent  authorities  and  practice ;  indeed  many  of 
the  cases  reported  in  that  book  are  not  law. 

ROOKB 
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Wtg.  Rooks  J,    Hwre  ran  be  no  dovM  4btt  9'^  M  If .  Si  Am 

~""~"      not  ^ply  to  an  awtird  mads  vndsr  a  lalmiiaoua  of  tUtf  kind. 

lJa>w«DAU  ,pj^  jj^ij^  ^  tbeartttrator  is  dieTerdiet«rttle  jvofy,  sod  IT  Alt 

Htnanrntk    is  not  Satisfactory  the  party  Aggrieved  liwidd  emm  to  tiibGoui 

as  in  other  new  trtali  within  the  foor  da;ya.    TV  fMObn  iqMia 

which  the  decision  tn  Read  ▼.  Garnet  i»  Amded  protea  it  '!•  faAft 

case  of  no  aaAority ;  fdrademand  ofthenooey'n  thenf'nidtt 

be  as  necessary  before  execution  is  taken  obt,  aa  it-itatAd  h*  k 

moving  fot  an  attachment,     fftfw  the  flnmer  is  dvtl,  die  ladtar 

caiminnl  process. 

CmambreJF.  The  linutatiOD  of  1itoeiij«fnidfa9flrl0- TTi. 
9.  is  for  the  party  to  apply  to  the  equity  of  the  Conil  -But  Ar 
pfne&tjndgtnentand  exeeutioBarBfsitnAriSoD  AvmdkfL  PK- 
sonal  service  is  only  necessary  hi  owes  of  ctfauiial  plMcM,  ad; 
nbtin  cases  of  dvil  process.  BalS  dlseltargMiridicOBto.- 


ifMbfetii.  CoLLETT  tt.  Thompson. 

laitiuiioaef  '"puiB  yaa  an  action  Iffoiight  to  reeover  damages  foi  tlw  l?wc|t. 
noD-'parnn-  ^^  ^^  agreement  for  the  sale  of  a  Iwose  and  a  suoi.  of  no- , 

■°<xof>«n-  ney  paid  by  wny  of  deposit  on  the  piurchaae  of  the  pmnisest.. 

MtaoraiiDiM,  The  1st  count  was  ia  assiimpiit  on  the  agreemoit  to  setlt.and 

*'*^°°^l''  ^^^  alleging  tliatlhe  Defendant  vas  to  niake  a  good  tittatoitko 

the  dcpuii,  pranises,  stated  in  the  breach  that  he  delivered  an  abtimt  of 

theFluniiff  (jde  ^hicb  was  iosnf&cieDt,  defective,  and  objectiDDaUcV'  Md 

fini  oairat  li-  that  thfi  premises  were  liable  to  incumbranoel.     There  ««■  titp 

Icgej  ih»i  ihe  a.couut  for  money  bad  and  received. 
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tl»  PUintiff nhnrid  ml  lfe'able^«v«U  kkns^  ^  tkem,  but 
wtmii  h»  predbded  fay  tli*  ^pivticidak  He  obserred  that  the 
ahBtract  had  been  vehaned  to  the.Dcfendant'Aattomey^  with 
ntfttgidai  noteApoixtingaatw  olgeottam  that  two  awwiliaB,  cte- 
adiiig  a  charge  upon  the  pramiseB,  had  not  been  accounted  for, 
aaid  that  aa  inspeetion  of  aone  deeds  luvfaig  been  required,  the 
Piaintiff  had' (»lj  bees  refinked  ta  atUid  penon,  in  whose  pos-< 
aeamn  ihej  were.  The  olyeAiaiM  aoticeJ  in  the  vutfgin  of  the" 
ailatsactwere^  he  iiMstcd^  iaffiofeat  notice  to  ihe  Defendant; 
and  the  applicatiott  to  a  third  person  for  the  ini9^>eetion  of  deeda, 
was  mat  fyt  Hm  pavtjrpnflvhaBifigp^  bat  the  pavty  seHing*  to  make. 

BiitSetjit  cotrtrdy  ^observed that thia»  IHceodierapplioatunia 
lor  ifMnrtJoahn  of  m  PUntilFs  deoHmd,  was  only  to  prevent  mn^ 
pfiaa^  «id  was.  made  neGeasarybf  ihegeneiatityof  theidlega-^ 
tien  kiithe  Phdntiira  deofaration ;  that  it  fell  within  the  princi- 
ples acted  upoQ  in  the  King's  Bench,  where  in  ejectments  for 
-le-entrj  nnder  breaches  of  co^eiiant^  the  PlaintifThad  been  coin- 
peHed  to  specify  the  breaches  upon  which  he  meant  to  rely  (a), 
and  that  it  was  Warranted  by  an  opinion  thrown  out  in  thisConrt 
some  few  terms  back  in  a  case  of  M'Comie/l  v.  Hector,  where  on 
aft  hm^te  fibfifAa  Coinrt  of  Chailwery  to  try  a  question  of  banl^ 
ruptcy  and  ad'  application  for  a  piarficttlar  of  the  acts  of  trading 
meami  to  be  nSM,  oil,  the  Court  held  it  a  reasonable  appfica- 
tion.  (i) 

Tkr  0»iir#  Hrektt  of  opinion  that  Dfe  Plaintiff  was  not  bound  to 
stkle  &&brpeclietlar  any  of  th^  objecfions  ia  point  of  law  arising 
npen  the  idbstract  deUterod,  but  that  h^  ought  to  specify  erery 
matter  ol  fibt  which  he  meant  to  tiely  upon  at  the  trial,  as  iar- 
ing  been  a  cause  of  his  not  being  abfe  to  complete  the  purchaaow 
Aoeotdingly  with  thb  qwaHfication  th^  made  the 
^         •'  Ruleabolute; 

i^arrUti.  Bkfalr.  PIU«4er^7Jtfl9r.      wk  in  that  com  oh  Hie  nrfe  nOS^  «Mdl 
1^  l^lile  ;  -Tihii  iniinrtiiiin  vu  thrpvu       wa>  tftenvard^  abandonrcU 


n    .  ■ !    . .  1  >  . » 
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Venn  Ait  v.  Adnev. 


I,  < 


1 .1 


»■: 


.1  •:' 


AHsvursiT  to  reoOTor  the^amonat  of  a  surgeon's  bilL     .  A  mtiei^ii  wit  ■ 

^t  :  The  eanse  was  tried'  before  Lt  Blanc  J.  at  the  last  SAreiw-  jl^^^  **; 
ieiy  eastnesw  when  it  apipeaved  that  the  actioaa  was  brought  to  re*  ttmpta  tovmy ; 

^  tendance  ai^m.'  • 
,....:.'...,  i(erviM»t  who  ba0  mvt  witl|  tn  MCldem  in  lib  lefvioe,* 


*  And  tec  Lamb  ▼.  Bance,  4  M.  &  S.  t75. 


coyer 
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cover  9i.  1&.  64.  tKe  amount  ofaUllfor  medical  ■ 
.  upon  a  Rorvant  of  the  Defendant,  who  had  his  ami  broken  irlole 
driving  the  Defendant's  team,  and  irho  had  been  hired  b;  tha 
Defendant  at  the  Teariy  wages  of  31.  lOi.  and  Tiotoals ;  tfast  tbv' 
accident  happened  nearer  the  house  of  the  serrant's  mother  tb^ . 
that  of  the  Defendant,  and  that  be  was  taken  to  hia  nothe^a 
hoase ;  that  the  acscident  happened  in  one  pansh,  that  tlieliovn ' 
of  the  MrvMt's  mother  was  situated  in  another,  and  the  DefcMF 
dant's  in  a  third ;  that  the  Plaintiff,  who  was  the  surgeon  vxaJij : 
employed  bj'  the  Defendant,  accidentally  passing  near  the  !■»• 
ther's  house,  was  called  in  and  desired  to  attend  her  son  i  aft 
which  time  nothing  was  said  about  the  Defendant  paying  for  his 
attendance,  but  the  mother  observed  that  she  bad  dwnys  hotm' 
able  to  pay  her  way,  and  hoped  she  should  do  so  still;- that  dar< 
ing  the  time  of  the  servant's  confinement  he  was  supplied  "witt 
victuals  from  the  Defendant's  house ;  that  the  Plaintifr  first  d^ 
livered  his  bill  to  the  Defendant,  but  afterwards  called  a  meeting 
of  the  parishioners  of  the  parish  in  which  the  mother's  honas  wu 
situated,  and  submitted  it  to  them  for  payment,  who  reAised  to 
discharge  it.  The  learned  Judge  being  of  opinion  that  the  De- 
fendant, not  having  employed  the  Plaintiff,  or  made  any  fno- 
mise  of  payment,  was  not  liable,  nonsuited  the  Plaintiff. 
A  rule  niti  having  been  obtained  for  setting  aside  this  sonmit, 
Ba^UySerjt.  shewed  cause.  The  Defendant  inthis  case  having 
entered  iiito  no  express  contract  with  the  Plaintiff  fw  the  coreof 
the  servant,  the  question  will  be,  Whether  a  master  be  so  ^booni  - 
to  pay  for  medical  assistance  if  his  servant  meet  with  an  a<  i  iiliMli 
I  his  service,  that  the  law  will  imply  a  contract  so  as  to  charge 
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but  tiie  ijiiestion  now  is,  Wliat  id  the  law  r  Tfaerertheicticniwas       lB|Hf4 

bronj^ht  bj  the  overseer  of  the  parish  against  the  Defendant  for  . 

money  laid  out  in  the  cure  of  a  servant  of  the  Defendant,  who  >     ^^^^Vvf 

had  met  with  an  accident  in  the  Defendant's  service,  and  it  was*      '^o?9f][*/. 

held  that  the  Plaintiff  was  not  entitled  to  recover.    There  is 

also  aoase  of  Simmons  v.  fVilmot,  BEsp.  N.  P.  Ca$.  91.  in 

Lord  Eldon  held  that  the  Plaintiff,    who  had  taken  into 

house  and  paid  for  the  cure  of  the  servant  of  a  third  person j  . 

might  recover  against  the  officers  of  the  parish  where  the  aoci.-'. 

dent  happened,  the  master  not  havbg  resided  in  that  parish^  ■ 

and  the  parish  officers  being  liable  to  provide  for  casual  poor. 

WHliftmM  Serjt.  in  support  of  the  rule.  In  Simmons  v.  Wiimoii 
Lord  Eldon  recognizes  tibe  doctrine  laid  down  by  Lord  Kenyan  . 
in  Scarman  v.  CasteU,  and  though  the  parish  officers  in  that  easd . 
were  hdd  liable,  yet  a  dbtinction  was  taken  between  weekly  serw' : 
vants  and  those  hired  for  a  longer  period,  the  servant  in  that 
ca^  being  of  the  former  description.    The  decision  in  Scarman 
V.  Casiell  was  acquiesced  in,  though  the  Defendant  was  well 
able  to  apply  to  the  Court  for  a  revision  of  that  opinion  had  it 
been  thought  not  to  be  maintainable.  In  Dalton's  Justice,  c.58* 
p.  141.  edit  1743,  it  is  said,  "  If  a  servant,  retained  for  a  year^  • 
happen  within  the  time  of  his  service  to  fall  sick,  or  to  be  hurt « 
or  lamed,  or  otherwise  to  become  non  patens  in  corpore  by  the 
act  of  God,  or  in  doing  his  master's  business ;  yet  the  master 
must  not  therefore  put  such    servant  away,   nor  abate  any 
part  of  his  wages  for  such  time."  The  rule  laid  down  by  Dalton 
must  extend  to  oblige  the  master  to  provide  medical  assistance ; 
for  it  would  be  of  little  advantage  to  the  servant  to  remain  siak 
in  his  master's  house  unless  he  were  properly  attended  there 
and  supplied  with  medicine.     It  is  not  necessary  that  the  mis- 
tress in  this  case  should  have  nmde  an  express  promise,  for  if  she 
were  liable  there  was  no  need  of  a  promise  to  bind  her ;  and  if 
she  were  not  liable,  the  promise  would  be  nudum  pactum  {a}* 

Thia 


{*)  An  idea  bas  |>revailed  of  late  years 
that  an  exfrtu  prooiise,  founded  simply 
on  an  antecedent  mural  obligation,  is  suf- 
ficaeot  to  sapport  an  am&mpstt.  It  may  be 
worth  consideraUon,  however,  whether 
tills  proposition  het  not  rather  inaccarate, 
and  wbetber  that  ioaccuimcy  has  not  in  a 
groat  measure  arisen  froiD  some  expres- 
sions of  Lord  Man%Jicld  and  Mr.  Jubticc 


BuUer,  which,  if  construed  with  the  qur 
iificatiens  fairly  belonging  to  them,  do  not 
warrant  J  the  conclusion^  which  appears  to 
have  been  rather  hastily  drawn  from 
thence.  In  Atkmt]w,HUl,  Cowp.tSS., 
which  was  ottuinjMtt  against  an  executor 
OB  a  promise  by-him  to  pay  a  legacy  j» 
consideration  (o^  assets,  liord  MaiufUld 
sttid^  "  It  is  the  case  of  a  promise  made 

uifon 


WfiriiJtt. 

AbMKT. 
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This  ■ppMM  from  ff dbon  v.  Tarmr,  Bulf.  Jf.  P.  147.  irhete  Aft 
oveswierB  of  the  poor  were  held  UsUetouiBpotheearyforkiail- 


joixl  Biid  Tiluatile  ciiiwidcmiun 
I  all  ciiei  ii  a  >iiflici«n(  |>TOunil 
(t  ui  utioa.  1(  i)  M  in  CHr»oI 
iiM  wliicb  woulil  olhCTwiii'  only 
Hn'iconKlciiR,  nnJ  whicli  witli- 

iinniw  Im  could  ao(  b«  con- 
>  pa,V.'  And  ill  Hoiikn  *.  &»•■ 
tf.  V9n.  wlilcli  wni  B  linilUr  me 
ill  T.  Hit,  Lord  tlttW^<U  uid 
rulu  Uid  down  »  tlw  hu,  "  ibiiC 

■  cmnidfTBlion  ta  lupportiifl  u- 


B  the   pronhe  « 


■laUi- 


gmUoD.  ubicli  no  Cnujt  of  !><■  ai  cqulij 
CM  cnrorcr,  Biid  frambel,  ihe  honntj 
and  rectitude  of  lbs  ttaiag  ii  a  cuiitidM- 
■timi."  Hit  L(inl(lii[j  then  IniMnEcd  ibe 
nrenl  cun  af  ■  proBlK  lo  otj  ■  debt 
baited  bj  tbeOolDieaf  UnilMiMW.aprv- 
misr  hy  ■  bnnliiupt  ttltr  his  ceiliricate  lu 
fmj  »n  anleccdvnt  debt,  and  a  pnHaiw 
bj  apr[>Dr>oC(uIl  aKfCupijri  deblcoa- 
Irulrd  durlii)!  hti  infiiucj.  The  u|ilni 
ol  Mr.  Juillce  BHlltr  ti>  tlie  liK  i»e  ■ 
to  tlicHniBeKctl,  and  tlis  wme  law  * 
awaln  Uld  dnwD  h;  Lurd  nrmii^cfil  In 
TVmiuii  *.  Ff  atoll,  CnwB.  M4.  Of  (h* 
tno  IbraKT  cibvi  ii  maj  be  abterrcd,  ibn 
ihe  prflkutar  |xiin(  drclded  in  Iheni  liai 
been  ncmiled  by  llw  Hib«uent  caie  uf 
Deiktv.  Sir,<ti.:,T-R.C-Ji>.  Andliomj 


eip.A'.^  949.;,  In  which  kttl^S 
U  nid  i»  ba*a  Iwld  ■  bctnr  kowid  k  ifi 
prvniia  tu  pay  fnr  the  pmlow*  «M» 
mnce  of  a  Insiacd  child,  AihI  Ifetn  h 
■la*  BH  BsanjMM  eaac,  I  AmkIB*, 
when  Lord  Qi.  J.  PM»«rti>  »U  HM 
"  lur  maat  and  diiflk  far  t  hmtlma  tUH 
aa  iidaMMM  aowviif  «iU  fis."  At 
thoUEb  the  litlcr  cam  duel  iHit  ei|Hc«lj 
Mj  Ihn  there  wu  a  prt*iaaa  it^/taLtf 
'     •     -  ihat   Mcaa  Is  bW 


on       pij  i 
...      «jfy 


ie;  which  KemlUi  impi^  Ibal  Ifafkafc 
M  iaipsaed  upon  anc  penMM  Vjr  Hir  d^ 
iLaUeeaiiduct«r.mlMr,  iha  iMiailiai 
and  though  he  add*"  andnodpih-' 
a  aperiat  promltc  woaiA  MNckl^* 
Mpieidoii  don  not  nerf  grilj  to- 

beint  tuMaimd,  bat  na^  be  lafpOMd  I* 
■ucan  tKit  wboe  a  paitjr  k  IndacidM 
uiidtrtaic  a  charge  bjtIieeMgemevtaf 
amrther  la  pay,  the  tMler  dl  [iiMll^ 
lie  t'uUi;  cvi^ti  iliough  lie  thould  udlbcH  , 
only  induced  ty 
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moti  tbotfgl^  imt  MdenBd  by  fhem,  and  ft  salisef|tieitt  pro- 
by  them  to  pay  \rafl  said  not  to  be  nrndrnn  paetnm,  because 
irere  bound  by  law  to  provide  for  the  poor. 

Lord 


f. 
AlNlt. 


•nt  to  ivfie  an  Implied  auumptii, 
lougb  the  Court  denied  that  propo- 
yet  Lord  ElUHborough  ohscrved 
he  pitrinist  gl««n  in  the  cas«  of 
a  ▼.  TVnmer  made  all  tke  difference 
m  tke  tmo  aoet,  wicfiout  alluding 
tkcr  distinctidn  whkh  might  have 
aken,  tis.  diat  tboagh  tba  parish 
I  npfere  homid  b^  law  in  Tf4rtt(ta  «• 
r,  Iht  Dafendanta  In  the  principal 
Urt  not  to  hmdid,  bcctate  the  nau* 
d  hdUk  ieli«v%d  by  the  Plaintiffs  as 
m  of  anofief  pairish,  thovgh  be- 
g  r«  the  ptAi^  of  wbidi  ttie  Do* 
lb  ivc#e  overseen.  In  tbd  older 
lA  Iberitlea  U  made  oftmlfal  obTi- 
;  bttt  it  fi^AM  to  haf«  been  much 
id  n^faether  Hiers  natural  affecfton 
inlldent  eonsldetatSon  fo  sirpport 
*mftH,  (bou^  conned  with  a  sub* 
it  Mp^ss  pi^se.  Indeed  Lord 
]M  appeaffs  to  have  used  the  term 
•MigcitfM  not  ak  etpiressire  of  any 
and  (mdefitied  cfaim  arising  fmm 
fM  df  retattonsblp,  bat  of  thostf  ira- 
re  duties  which  woold  Iks  enjfbroe- 
f  UW,  were  It  Hot  for  some  positire 
rhich,  whh  a  Tiew  16  general  b«ne- 
empta  the  purty  in  that  partlmlar 
ct  fmm  legfirtiabilliy.  On  such 
,  so  Exempted,  an  express  promise 
ei  to  retire  the  liability  and  take 
he  etemption,  He  cause  if  it  were 
r  tile  exemption  they  %rould  be  en- 
at  law  throaeh  tlic  medium  of  an 
1  promise.  In  several  of  the  eases 
id  down,  that  to  support  an  oisum^- 
pirty  promising  must  derive  a  i>c- 
tY  the  party  performing  sustain  ati 
Alienee  occasnihed  1^  theFlain- 
YCeke  and  all  the  Justices,  Hatch 
fpeTs  case.  Godb.  203.  per  Retve  J. 
03.'  per  Coke  CIr.  J.  and  D»dde- 
.  5  BuM,  161.  and  yor  Coke  Ch.  J. 
Up.  6X.  pi.  4.  And  in  Laniple/glk 
\OiiDaite,  Hob,  105.  it  was  resiilvcd 
a  mere  voluutary  curtesv  wiU  not 
consideration  to  uphold  an  os- 
t.  But  if  that  curtesy  were  moved 
lit  or  request  of  the  party  that  gives 
uaipiit,.  it  will  bind  \  for  the  pro- 
hougli  it  follows,  is  not  naked,  and 
s  itself  wiih  the  suit  before,  and 
rits  of  the  party  procurc«i  by  that 
And  ill  Bret  v.J,S,  ami  hii  Wife, 
its.  755.,  where  the  first  husband 


of  the  wifie  sent  ^  son  to  table  with  (be 
Plaintiff  for  three  years  at  8/.  per  aim. 
and  died  within  the  year,  and  the  wife 
ddrlns  her  widowhood,  in  consideration 
that  the  son  shoald  continne  the  residoe 
of  ibe  tiiM,  pasMSfd  to  pay  the  Plaintiff 
6L  tSt,4il.  lor  tha  tioM  past,  and  8(.  ibr 
erery  year  after,  and  upon  which  promise 
tiM  Plaintiff  brought  his  ac^oo ;  tha 
Coart  held  thst  natural  alfeedoH  wm  not 
of  Itself  a  sttiScient  i^nmad  for  an  awaiwjp 
ni;  Ibr  akhoagk  it  was  anOcient  to  rMsa 
an  uae,yetit  was  not  taflldentMgsiMmd 
an  action  whbont  an  express  quid  pf 
fao ;  hat  that  as  the  ptspmlse  wa»  not  only 
itf  corakleratioB  of  iaffeetlon  but  rhttt  tlie  . 
son  AouM  afterwards  continne  at  the 
PliAiHlff^  table,  it  wassaficient'to  sup- 
poif  «  pnsmiae.  In  Harford  ▼.  Gmrdnm', 
1 1^.  do.  it  was  said  by  the  Court  that 
lote  and  IHend^dp  are  not  considem- 
tioBs  to  ionnd  acthmi  upon,  and  in  Best 
¥.  Jothf,  1  Sid,  38.  wherr  a  fether  vras 
held  liable  for  his  own  snd  hia  son's  debt, 
because  be  had  promised  to  pay  them  if 
the  Plaintiff  would  forbear  to  sua  for 
them,  yet  the  Court  taid» "  he  was  n«t 
liaMe  for  his  son's  debt,"  but  baring  in- 
duced forbearance»  which  is  a  damage  to 
the  Plaintiff,  be  was  held  liable."  thongb 
as  to  the  son'^s  debt  it  was  no  benefit  to 
tlie  Defendant"  ^  in  BapMdi  ▼.  Caggik 
Palm,  559,  it  wi^  debated  whether  the 
l>efendant  was  liable  upon  an  express  . 
promise  to  repay  the  Plaintiff. money  hiid 
oul  by  falm  m  Spam  for  the  Defendant's 
son,  and  the  cbaiges  of  his  faneral,  Hj^e 
Ch.  J,  and  WhiteUck  being  of  opinion 
that  the  action  could  not  be  maintained ; 
Jones  and  Dttdderidgit  ^  eontrd,  that  it 
could.  The  former  of  which  it  should  . 
seem  was  the  better  opiuion ;  for  in  Bal-  ^ 
thor  If,  Andrews^  Catih,  446.  on  omuRp* 
fU  for  money  lent  by  the  Plamtiff  to  the 
Defendant's  aon  at  his  instance  and  re- 
qiitsf,  and  rerdict  for  the  Plaintiff,  the 
judgment  was  arrested.  Holt  Ch.  J.  say- 
ing, "  if  it  had  been  au  indebilatut  for 
so  much  money'  paid  by  the  Plaintiff  at 
the  re()ttC8t  of  the  Defencliint  unto  his  son, 
it  might  have  been  good,  for  then  it 
would  be  the  father's  deht«  and  not  the 
son's ;  but  when  the  money  is  lent  to  tb« 
son,  it  is  his  proper  debt,  aiid  not  the 
father's.  But  in  CAarc^  ▼.  CAnreft,  B. 
R,  1656,  ciu  Sir  T.  Ray.  260.   wliere 

Defendant 


[253] 


GA8BS  IH  HICHAELBl&S  TEBJf 

LoidALVANLBYCb.J.  I  havBreuoo  to  believe  di^t  the  ofi- 
nioD  delivered  by  Lord  Kenton  in  the  case  of  Srormtm  y.  CtutiU, 
was  not  a  hasty  opinion,  but  formed  upon  reflection.  I  have  m 
difficulty,  however,  in  saying,  that  I  concur  vith  the  tearaad 
Judge  before  whom  this  cause  was  tried  in  thinluDg  that  tke 
Defendant  ia  not  liable.     The  sum  in  dispute  is  only  8/.  Xti*.  6i^ 


DeleDduil  (nuBlsed  Id  np*S  ^  Pliin- 
tiffthe  clulmt  of  hii  loii  ifuuenl,  tbc 
Uuw  WW  bcid  entlllcd  lo  reeorar.llioagh 
no  rrquetl  wu  Ikii]  in  Ibc  decUnlion. 
Of  wliich  cue  it  m*}  be  otHrrred,  tbil 
pouiblj  lAcr  *(Tdict  the  Court  prctanml 
■  Rqucii  pnxcd  1  fur  in  H'na  t.  Ifamn, 
<5lr,  933.  thougli  (he  Court  noaM  not 
1  ■fterjudgneni  b;  de- 


T.  Smiih,  cited  b^  Popkn  J.  I  Letn. 
lll.il  WW  delenpined  tliatif  a  phjiidaa 
InlheabKnce  ufa  riithet  giic  hit  ion 
nMMUcioe,  and  the  buberbi  coiuidention 
(hcreur  nnmife  to  piji  hitn.  an  aclioa 
will  lie  lor  the  maiie^.  Bui  the  cue  of 
SiyU  1.  Smith,  ir  cloMlf  nuoined,  wiJt 
not  perhapi  be  fouud  >o  riiKOidant  with 


that  the  Defenduit'i  lalber  liad  biMd 
hiiuielf  and  bii  hdiB  ;  lor  thtj  afmtt 
lo  intend  emi  after  TCidict  Ibat  tkc  hail 
wu  in  Ibe  uinal  IwBi,  and  i  iiiMi  ijil^ 
heJd  the  pnniuc  uf  the  Defenduu  mmtm 
ptetum,  he  not  appearing  lo  hnrcka* 
liable  lu  be  ined  upon  tb«  bond.  A*d 
Ihli  lul  cate  au  conGmed  ItxHmilt, 
Snain,  I  Lev.  I6i.  Sir  T.  H^.IIT.  1 
Sid.  f  48.  See  nole  S  lo  Barher  ■.  tu, 
hj  Mr.  SenL  IfiUioM.  Indead  it  I) 
clear  tmia  Uiyd  r.  Lm,  lS(r.9t«l 
Cackihiitt  T.  linmctt.  ST.  ft.  763.  ihM  U 
>  conlract  between  Iwo  perHin*  ba  s>M 
and  not  merelj  veUmbU.  DO  luhmiMr 
ei)ireu  pro  miie  will  opcrmla  todiatgelka 
putj  pnmiiing,  ecen  ihough  be  ba  d^ 
liiud  Iha  banetit  of  Ibe  eoatncT.  Ytf 
according  la  the  commonlj  received  B» 
~  speclingniotal  obllpliouaaadffci 


Ihe  eiprewion"  in  iha  ibKiice  uf  a  Ta- 
Uier,"  Died  in  Ihit  cue,  it  may  be  infer- 
lad  that  the  >on  lifad  with  the  lather,  uid 

the  wn  In  ihe  boDie  of  the  falher,  while 
the  laller  ww  absent,  from  whence  it  re- 
sulU  lliat  llie  plijudaii's  debt,  though  not 
tonnded  on  any  irnniediale  benefit  to  the 
"-D  rcqoett,  wu  noil  pioba. 


(on 


laled  k 


apcrioiiougbt-lopaj.  A 
therefore,  ■*  it  ihori 


cDiuidenlion,  which  might  liave  bi 
forced  it  Uw  through  the  nkcdion  oT  ia 
implied  iiramiH,  had  it  not  been  aa*- 
pended  by  Mnie  [HiiitiTe  rule  of  law.ba 
can  give  no  uiigioal  r^ght  of  action  if  lla 
obligation  oi 

1  at  taw.  Ihou^ 
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and  if  ti  wish  is  eutertiined  by  those  >Krhom  this  jndgnlent  niay       IflBB. 
affect  to  obtain  a  more  solemn  decision  upon  this  point,  some      - 
opportunity  should  be  taken  where  a  greater  stake  is  in  litiga-  ,. 

lion.  'In  this  kind  of  question  much  may  depend  upon  the  na-  AMfST. 
lure  of  the  contract  entered  into  between  the  master  and  the 
servant.  Sometimes  a  master  engages  to  supply  his  servant  witii 
necessary  victuals,  and  it  may  undoubtedly  be  argued,  that  ne- 
cessary victuals  mean  such  victuals  as  may  suit  the  state  of  health 
or  infirmity  in  which  the  servant  happens  to  be ;  as  if  a  servant 
be  in  need  of  wine  or  victuals  of  that  description,  which  are 
given  by  way  of  medicine.  It  is  sufficient,  however,  to  observe^ 
that  previous  to  the  case  of  Scarman  v.  Castetl,  thefre  is  no  au- 
thority in  the  law  of  England  to  be  found  which  warrants  the 
position  contended  for  on  the  part  of  the  Plaintiff.  I  have  no 
doubt  whatever  that  parish  officers  are  bound  to  assist  where 
such  accidents  as  these  take  place ;  and  that  the  law  will  so  far 
roise  an  implied,  contract  against  them  as  to  enable  any  person 
i|ho  affords  that  immediate  assistance  which  the  necessity  of  the 
case  usually  requires,  to  recover  against  them  the  amount  of 
money  expend^. 

Hbath  J.  I  believe  that  the  humanity  of  Lord  Kenyan  mis- 
led him  when  he  adopted  the  doctrine  upon  which  he  decided  the 
case  of  Scarman  v.  CastelL  Probably  at  the  moment  it  occurred  • 
to  him  that  if  the  master  was  not  bound  to  provide  medical  assist- 
ance for  his  servant,  the  latter  would  be  left  wholly  destitute : 
but  I  am  perfectly  sure  it  is  more  for  the  advantage  of  servants 
that  the  legal  claim  for  such  assistance  should  be  against  the 
parish  officers  rather  than  against  their  masters ;  for  the  sitna- 
ation  of  many  masters  who  are  obliged  to  keep  servants,  is  nqt 
such  as  to  enable  them  to  afford  sufficient  assistance  in  cases  of 
serious  iUness. 

Rooks  J.  The  contract  on  the  part  of  the  servant  ismerely  to 
serve;  but  on  the  part  of  the  master  it  is  varied  by  numberless 
stipulations,  according  to  the  inclinations  of  the  contractingpar- 
ties.  I  cannot  think,  however,  that  without  any  stipulation  to  [  254'  ] 
that  effect,  the  master  is  liable  to  furnish  his  servant  with  medi- 
cine ;  and  indeed  the  passage  from  Dalian  seems  to  point  out  the 
utmost  extent  of  inconvenience  to  which  the  master  is  obliged  to  « 
submit  in  case  of  his  servant's  illness.  If  the  general  principfe 
r  contended 
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MM.      flimtnded  for  by  tke  Plaintifr  vera  to  \m  atUftoA  m  m  T^  «f 

■  law,  many  penons  who  are  obliged  for  the  purpoiea  of  tk4l 

b!'^^^     trader  to  keep  a  number  of  serraaU,  would  ba  imabla  tofUH 

iMt't-       the  doty  imposed  upoo  tbem  by  ike  law.     It  noat  b6  left  to  tkH 

hoaiaiuty  of  every  master  to  decide  whether  he  wiU  awurt  kil 

Beiraat  according  to  his  capacity  or  sot.  -, 

CuAUBRE  J.    Tke  obligation  of  the  master  to  iHvvida  tiji 

oal  assistance  for  his  serrant.  if  any,  must  arise  from  cootraat.  It 

oannotbe  oontended  that  a  ntaiter  is^iedly  contraets  tp  fonM' 

his  servant  with  all  necessaries ;  for  in  some  oases  he  ncatiwr  M^ 

gages  to  fiimish  closths  norTiotoala;  and  if  not,  he  ia  sot  ImwiA 

to  provide  either.   What  has  passed  at  Mist  Prias  apen  An  wi^ 

jeot  has  been  somewhat  hasty ;  and  I  think  the  rale  thww  Imit 

down  vonld  be  veiy  disadnmtageous  to  the  servants  tfaenadd* 

if  it  were  adopted.    The  passage  from  Daltom  does  «at  Bff'^' 

to  me  to  extend  the  legal  obligation  of  tfap  naster  io  tba  ^tfi 

contended  for;  and  exc^  that  passt^  there  saanw  to  baa*'' 

thing  but  the  audern  Nmi  Priut  authorities  from  wfaieli  aay  m^. 

faraoce  can  be  drawn  in  the  Plainti9"s  favour.  -  < 


WM.t«b.    MmtLST  a«d  Anodier,  Assignees  of  Pistok,  aBaii^- 
nipt,  V.  Strombom,  Hudson,  and  LowhiE. 
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the  firm.    Tlie  IHainttff  having  Inrought  an  action  upon  this  fafll 
againat  the  three  Defendaoti,  Hudson  entered  an  apfpeaiailoe 
for  hiaoielf^  bnt  declined  to  appear  for  the  otter  Sefendantti 
alleging  beiiad  no  authority  ao  to  do ;  the  partnerriiip  had  no 
goods  ia  this  eeimtry  except  a  ieak  and  die  fumitaieef  a«eaail^ 
iagiwae,  whioh  had  been  paid  £v  bj  Hudion,  to  whom  the 
partnefff Up  was  lorgriy  indebted.    A  writ  of  disimftgm  haftnj^ 
isaaed  agidnst  Stromtam  and  LomriM  ior  their  noa^appearaaoe, 
and  the  dierifiB  being  sbeat  to  takeaway  the  desk  and  fnrnitmw 
of  &e  eonqting-lwitfe,  iilficfoaii  paid  the  Talua  of  tern  te  avMi* 
thi^  ineonmienoe:  fast  afterwards  enteved  aa  appewanoe  for' 
the  other  DofisadaaiSy  pvolesting  at  the  same  time  i^gaiaat  that 
ifeogriarity  of.the'shariSrsptacedEttga;  uponiriiaoli  the  money' 
waS'ieBtaBsd'iohimvaderiaJndgeVonler.    ThePlaintiflb'diea' 
pMeeedBd'to:'fiafli  jadgpnant,  andcommeaeed  aa  aetioa  onihal' 
jadgaieat  against  the  three  Dtefandaats,  to  wimdi  Hudmm  ap^' 
peared^  batAiiliaad  appearing  for  the  <itber  Defaadnats ;  vpea^ 
wliioh  another  cfisltvagos  was  issued,  aad  the  ded:  and  ftiraitaye' 
of  the  ooiHiiiag4K>nse  weve  again  taken,  and  Hniion  again  paid 
the  money,  at  the  same  time  giTing  nolice  to  the  sheriff  to  rcitaia 
it  in  his  hands. 

BayU^  Seijt  was  proceeding  to  shew  cause,  when  Shepherd 
Serjt.  was  oaOed  upon  to  sapport  his  rule.     He  eontended  that 
under  tlie.dter|jqpM  the  sheriff  was  noteatitled  to  take  any  goeAf. 
but  those  ia  whi<{h  Strombam  and  Lxmme  had  an  iateiest, 
whereas  they  bat  ne  interest  in  4be  goods  which  bad  been  seised 
under  ttediflnajfaf,  inasmach  as  they  were  paid  fnr  by  Hudnm'' 
who  was  a  ereditor  of  the  other  two  partners ;  tibat  even .  ander 
an  execation  against  one  of  several  partners,  wh«re  ^  skerflT 
seizes  partiiership  goods  be  can  only  retain  the  un<£v«ded  In*  > 
teirest,  Htydon  v.  HMydfm,  1  Salk.  892. ;  and  in  such  a  ease  the  r 
Cottrt  of  IQng^  Bench  have  directed  the  Master  to  take  an  ac- 
ceant4>f  the  ahare  of  tbepartnersh^  effidcts  to  which  the  QthaR>;t 
partnen  were  entitled,  Eddie  v.  Davidion,  Dong.  650.    Tha&t> 
if  any  doubt  could  be  entertained  with  respect  to  the  power  of. 
the  .Court  to  interfere  in  a  case  of  execution,  there  could  bei 
none  in  the  case  of  a  di$iringa$t  id  being  the  daily  practice  of 
the  Conrt  to   order  issues   to  be  4restored  where  they  hare 
been  unpfroperly  taken ;  that  if  the  Plaintiff  bad  applied  to 
the  Conrt  for  leave  to  sell  the  issues  he  could  not  have  been 
petmitted  40  to  do  if  the  Court  had  been  aware  of  the  circum-* 

stances 


andOlJhMt. 
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.BtancM  of  the  case,  and  that  what  thePlaii]tiff9»«^Q0tto.V 
pennitted  to  sell,  they  ought  to  be  compelled  to  restore. 
Lord  Al,vani.by  Ch.  J.    In  this  case,  three  persons  ben; 

Stmnmk  in  partnenhip,  one  accepts  a  bill  in  the  name  of  himsQlf  wd.tte 
'^  two  otherst  upon  which  a  joint  action  is  brought  against  1^  ud 
the  two  others  in  whose  name  and  by  whose  autbori^  be  has.^ 
oepted  the  bill.  To  this  action  Uie  two  partners  not  residci^tin 
^MgicHd  haling  neglected  to  appear,  the  Plaintiff  seeks  .to  w>ip> 
pel  an  appearance ;  the  only  two  methods  in  which  thiji  fan  1)e 
done  are  by  distraining  on  their  property  in  England,  if  any  c^ 
be  found,  which  is  the  more  speedy  process,  or  by  proceedi^ 
to  outlawry,  if  no  property  can  be  found,  which  is  the  more 

,    ,  circuitous  process.     The  Court  will  certainly  be  disposed  to 

favoar  the  former.  The  aherifT,  being  directed  to  take  into  hit 
custody  the  property  of  these  two  partners,  seiies  cestein  goadi 
ia  the  counting-house,  which  the  third  partner  adfeiitt^  to  be 
pertnerabip  property,  but  alleges  that  if  an  aooonat  wear*  talwn 
between  him  and  his  other  two-pnrtners,  it  would  be  feuod  tlftt 
tbeywera  indebted  to  him.  Though  lie  would  be  tiltimaUlj 
bouiid  to  pay  the  whole  bill  himself  opon  an  exeenttoar  'y«ti'k« 
iaststa  that  this  property  ought  not  to  betaken  tocompdjnj^ 
pearance  of  the  other  two  partners,'  and  that  the  .PtaiatiA  aie 
bpUQd  to  prooeed  to  outlawry.  It  is  admitted  thwt'wbMeftt 
may  be  takea  in  execution  may  be  taken  under  a  dirtTcaa^  aod 
if  the  absent  Defendants  had  any  interest  in  this  propertj.T  it  ii 
liable  both  to  execution  and  distress.  If  they  had  no  intffeoC 
the  sheriff  ought  to  have  said  so  by  returning  nu/la  bvam-  :^Xba(B 
is  no  ground  in  law,  therefore,  for  obiecting  to  this-prvqetyting ; 
wint  of  discretion  I  eoe  no  reaaou  wbv  the  Coutt  i 
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• 

he  regulated  by  a  due  regard  to  the  equity  and  policy  of  the  caaib.       1908. 
What  may  be  taken  under  an  execution  maybe  taken  under  a      •— ^ — ^ 
-distress.    Why  should  we  interfere  in  the  latter  case  to  prevent      mo»l«t 
th^  PlaintiiBrs  from  recovering  a  just  debt?    This  Defendant  is     StWoium^m 
.  •  mi  any  rate  liable  to  answer  the  full  extent  of  the  Plaintiffs'  de-    ^  ^"*^ 
mand;  and  after  all  the  delay  of  an  outlawry,  execution  may  be 
lined  out  against  him  io  that  amount.   The  law  is  with  the  Plains* 
tiffs,  and  no  feason  appears  for  the  exercise  of  our  discretionary 
|>oweriii  fatrour  of  the  Defendant  ; 

Rule  discharged  with  costs. 


Lord  Nelson  «;•  Tucker.  jcpcssui. 

^T'llB  qnestion  in  this  case  arose  upon  a  special  verdict  found  at  If  •"  m>bM» 

the  Guildhall  Sessions  before  Ixyrd  Alvanley  Ch.  J.,   and  ^hkfaponii 
was  twice  ^UPgned  in  this  Court ;  Ist,  by  Sayley  Seijt.  for  tiie  •«!«».  <»»• 
Plaintiff,  and  Besi  Serjt.  for  the  Defendant;  and  2dty,  by  Lclu  ofth«  AdmA^ 
Serjt  for  the  Plaintiff,  and  Vaughan  Sefjt  for  the  Defendant.  ^2^,^|,JJ;^ 
The  substance  of  the  special  verdict  is  so  fully  stated  by  IMV.  of  hisbenith* 


Chatnire;  in  his  judgment,  that  it  has  been  thonght  on*  letvmgihe 
necessary  to  introduce  it  at  length,  and  the  arguments  are  omitted  the 


r..' 


because  the  case  was  so  fully  spoken  to  by  the  learned  Judges*  '■  ^***  Stg-of- 

Aiier  the  second  argument  in  Trimly  term  last,  the  case  stood  leniorit j,  but 

over  for  t^  pinnion  of  the  Court,  and  on  this  day  thiB  learned  SsHionMwii* 

Judg^  delivered  their  opinions  seriatim^  there  being  a  differeobe  mander  in 

CHAiffBBS  J.    This  case  eomes  before  the  Court  upon  a  spe-  entiti«d  \m 
cial  rerdiei  tn  an  action  for  mon^  had  and  received,  money  paid  ukcn'b^'uie' 
and  exp^bded>  and  on  an  account  stated ;  to  which  the  Defend*  cru^wnikf  tiw 
ant  pleaded  the  general  issue.  Ing  uiTtb- "' 

llie  substaaOB  of  the  special  tperdict  is,  that,  on  the  3d  of  Qdo-'  »uice  f  * 
•&sr  1795>  the  Lords  of  the  Admiralty  appointed  Earl  St.  Fifteen i 
.{then  Sir  John  Jervis,  admiral  of  the  blue,)  commander  in  chief 
of  hia-Majeity's  ships  and  vessels  employed,  and  to  be  employed 
in  the  Mediierraiieau;  rtqmiog  him  forthwith  to  take  upib 
•kntiself  the  ekarge  and  command  of  the  said  ships  and  tesaels  an 
ebmmander  in  <)hief;  and  charged  the  captai^  dS^ctn,  and 
t^eatpaiiies  ^eUnging  to  the  ships,  to  obey  him  as  such ;  and  that 
Lord  Si,  Vincent  should  follow  the  orders  and  directions  he  should 
from  time  to  time  recviv^'ftrom  the  Lords  of  the  Admiralty,  or 

^'1L  p.  4  S»t,  tsa.  Jodgmrat  ttterted.   And  ic*  fftfrscy  r.  Ctike,  S  EmC,  t<0.  S3C 
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an;  other  his  nipsrior  officere.  The  T«rdiet  thfii  ste4et'  Leid 
St.  f^inetnl't  amvai  at  the  station,  aod  taking  apoa  him  the  e<MB- 
'  mand;  thelimitsofwhich  did  not  at  first  extend  beToncl  the  strMli 
of  Gihradtir,  but  under  an  order  of  the  Adminlty,  dated  theTlfc 
of  N'/vemhrr  I79(i,  they  were  extended  along  the  eoaat  ef-Spam 
and  Portagaf,  as  far  to  the  nortfairaTd  as  Cape  Rmuterrei  and 
continued  so  extended  till  after  the  time 'whenth4ea]ktu«,iiduBh 
forms  the  subject  of  the  preaent  qaestion,  wM  made.  In  ceala- 
qnenceof  an  application  from  Lord  S/.  Vijiemt,  the  Ijordi  of'tke 
Admiralty,  by  letter  dated  the  2d  of  Novtaier  179B,  gave  him 
permission  to  retum  to  England  for  the  re-eatablishmeot  ef  hi* 
health,  on  his  leaving  the  command  of  the  fleet  in  the  charge  of 
the  ofEcer  next  to  him  in  seniority,  with  such  inatructiong  for  aoA 
officer's  guidance  as  he  might  judgenecessary,  if  he  should  &i4i 
on  tfie  receipt  of  that  letter,  that  the  state  of  bia  health  aboold 
absolutely  require  it  Lord  St.  Vincent,  after  he  had  teoeiTed 
that  letter,  wrote  to  decline  availing  himself  of  the  indolg^aee 
tijl  he  should  be  compelled  to  relinqnisb  the  coDunand  by  aretam 
of  his  complaint ;  and  on  the  11th  of  il/drcA  1799.  he  gave  a 
written  order  to  Captain  X)^Ajr>  of  the  Alcmtnt,  being  onderhil 
cCNomand  as  a ucb  commander  in  chief,  to  cruise  off  the  north- 
west coast  of  Spain,  so  long  as  his  water  and  provisiona  ahonld 
last)  for  the  protection  of  the  trade  of  his  Majesty's  lal^ect^  and 
his  allies;  and  when  befonnd  it  necessary  to  go  into  port  to  jp- 
victual,  to  repair  to  Lhlwi,  and  retnm  with  the  Qtmost  dispatch 
to  the  station,  and  act  as  before  directed  till  he  had  further  h- 
ders.  The  station  thus  appointed  for  Captain  Digftj^a  cralie  ii 
found  to  be  within  the  limits  of  Lord  tit.  Vincent's  c 
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and*  cMreeted  to  take  the  several  flagH>fficerB  and  oaptaini  of  the  1062. 
said' fleet  tmder  jBOur  command  accordingly."  Notwithstanding  — — 
the  last  ovder,  Lord  Si.  Vimef^l  remained  oa  the  station  in  the  ^'^^  J*"** 
foU  and  actual  exercise  of  all  the  powers  and-  authorities  of  com<-  TvckbIi. 
mandev  iwcbief  tiH  the  31st  day  of  /tify  1799  ;  when,  under  the 
permission  he  bad  so  obtained,  be  sailed  from  Gibraftar  in  the 
ArgOf  for  England  ^  and  on  the  16th  tfJuguU^  before  tiie  taking 
of  the  prize  hereafter  mentioited,  he  arrived  at  Spiihead.  By 
perttiissioD  of  the  Admiralty,  he  went  to'Baihjior  the  benefit  iHT 
his  health ;  and  continaed  in  Enghnd  till  the  36th  of  Nopeit^er 
1799,  wiAMt  having  resigned  or  being  superseded  or  removed 
from  his  ofioe  of  commander  inxhief ;  and  daring  ail  that  timet 
as  such  oonmauler  in  chief,  he  was  continued  and  borne  npoa 
the  j/Tg€^€  books.  On  the  29th  o{Jul^l799,  Lord  Keith,  tmiet 
the  orders  of  Lol^dS^  Vincent,  who  was  then  remaining  at  Gibrat^ 
tar,  passed  thestndtswith  Admiral  Sir  M'7///Vim  Parker,  the  office 
Mxt  to  bim  id  seniority ^  and  a  detachment  of  the  MediterraheHk 
fl^t,*  in  {Mffsnit  of  the  combined  fleets  of  die  enemy ;  and  tm  dr 
abotit  the  Vlf^'<if^ugu9i  1799,  passed  Cape  FinUntme,  the  norths 
efnmost  limit' of  the  station;  Having  chased  the  enemy  iiit6 
BteBt,  hoti'MMfi  with  hi^sqvadroti^  in  puf^aatice  of  an  (^i4et 
fVom the  IioydHof  the Admimlty,  dated tiiel6th  ofJngasi, pi^ 
ceeded  U>  T^iof ;  afttd  on  the '  19Ch  of  August  pat  himself  uniMt 
the  coniiMttirf  of  IjCftA  Bridpori,^  i\uA  commander  in' chief  of  ttit 
Channel  ftfkX,  AAei<  Lord  Si.Finceni,  l^rd  Keith,  amf  Sir 
WitfiaiH' Parker,  hbd  thus  Quilted  the  MedHerranedn  stati^, 
LorA  NeAnMi  kedamei  and  tRl  filter  thct  capture  oTthe  prizes,  cbit- 
tin^ed  the  ienior  adnlird  personaNy  serving  within  the  limits  bf  * 
the  MfdOirfafnemn  station.  By  a  letter  dated  the  SOth  of  Aagti^ 
1799;  th^AAoiiralty'iient  elders  to  hotANefion,  informing  hini. 
thatfVoih  tbedif^niiAfManc^of  Lord  8t^  Vhcenf^rBtvriito  Etidi 
hftd,  and  LimllFWM;  With  otiM  flag  oflicers,bav^^ 
M'editeriUffMh  ittpni^idt  of  the  enemy,  he  was  hetottie  thescfi^iiM' 
dflScerofbis'BfiijI^sfy'ssM^ittthe  Mediieri-aiiedn ;  and  that' till 
the  fcttirn  of Iiord 7ir«if A,  ofsotfae^otbersfiperior  officer,  hewodid 
have  alt  the  itil(>ortant  dtities'  of  that  station  io  attend  to ;  afid 
after  M^serViil^'Chat  it  wastprobabTe  that  LordKAfA  wonld  \A% 
l^ibi^hts  £iO^^Mhfp^sini;^ri^^  gtfdiEthc^,  such  ordei^  klkd 
^tni64ioii^  ai^tke  ttfghtlMiV^r^ceiViM'either  ft*om  t!ie  Adinii^lty 
t^  Lord'Sf  ;TthMi#,  ^titfy^m^A  to  pb&iiotif  the-ot^ec^  wltHcAi 
ie^fift^'his  pattictitiEir  Attentioh^  atid  gjve  him  directfo'n^  respect- 

8  2  ing 
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1809.       inghii  serriceii  and  tbemnnneria'whichheistDenpIoyfkefleet 

,    .-,  Xjord  Nefion  having  become  such  commander  in  chief,  issued  n- 

Lorantii'ov      ,  1—1  i#<« 

•.  nous  orders  to  sncfi  officers,  commanders  of  sqaadrons  ana  Tei^ 

TucKti.  gg],  serving  in  the  station,  as  he  fell  in  with.  Bat  he  issued  none 
to  Captain  Dighi/,  whom  he  did  not  fall  in  with.  The  spedtf 
verdict  states,  verbatim,  a  great  number  of  messages  and  ndei^ 
vhich,  if  thejr  have  any  concern  in  the  business,  oagfat  to  hare 
occupied  a  very  few  lines.  Five  of  tbese  documents  are  intn- 
daced  on  the  part  of  the  Defendant,  eleven  on  the  part  of  the 
PlointifT.  The  whole  of  them- seems  to  be  the  introdnctioD  of 
■  evidence  ofwhat  there  can  be  nodonbt  about,  that  Lord  St.  Fiii- 

tent  was  considered  by  the  Admiralty  as  retaiuing  the  office  of 
commander  in  chief  till  his  resignation ;  and  that  after  these  jnnkir 
admirals  had  left  the  station,  Lord  Nelton  was  considered  as  hir- 
ing the  actual  command  of  the  station,  that  all  the  orders  tai 
directions  from  the  Admiralty  were  directed  to  him  and  not  dr- 
cnitonsly  through  the  admiral  in  England.  I  will  just  mentJOB 
the  substance  of  each .  The  first  is  an  order  from  the  Aditairalty, 
directed  to  Lord  Si.  Viuceat,  dated  the  ]6(h  oF  October  179B, 
deriring  him  to  order  the  captains  and  commanders  under  bii 
command  to  alter  the  signal  for  the  post-office  packets.  AguM 
this  there  is  an  order  of  the  same  date  and  exactiy  of  the  same 
tenor,  sent  to  Lord  Nelson.  The  second  of  these  docaments  pio- 
duced  on  the  part  of  the  Defendant,  is  an  appointment  by  Lofd 
St.  Vincent,  dated  theltith  of  Oc;ofirrl799,  of  a  flag  lieotenantto 
his  own  ship  the  Argo,  which  had  come  home  with  him,  andn 
which  appointment  he  stiles  himself  conunander  in  chief  of  the 
ships  and  vessels  on  the  Medilerratuan  station.    The  third  a 
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1799,  signifying  the  promotion  of  a  lieutenant  io  the  command  l@09. 
of  the  Perseus  bomb;  a  direction  of  the  30th  of  September  X799^ 
to  rectify  a  mistake  which  had  been  made  as  to  the  daily  signab ; 
a  direction  of  the  15th  of  October,  respecting  tjna  private  signajs  Tyy*^* 
of  the  poat-offioe  packets,  the  same  as  had  been  sent  to  Lord  ^St^ 
Vincent  \  another  direction  of  the  16th  of  October,  to  suffer  tb^ 
Portugiieze  squadron  serving  under  his  orders  to  return  to  Lisboji 
for  repairs ;  an  acknowledgment  of  the  23d  of  October^  pf  a  1^1' 
ter  from  Lord  Ne/son,  inclosing  various  accounts  of  proceediugt, 
containing  a  strong  approbation  of  Sir  Sidney  Smith's  conduc^ 
and  an  answer  to  Lord  Ne/san's  letter  as  to  a  captain  being  ad- 
vanced ;  another  letter  of  the  23A  of  ,0£tober,  which  contains  a 
direction  to  permit  the  chaplain  of  the  Minotaur  to  resign  hvf 
appointment  in  order  to  come  home  to  succeed  to  a  living ;  an- 
other of  the  IZih  o{  December,  taking  notice  of  a  letter  froiif 
Lord  Nelson,  stating  that  for  certain  reasons  he  had  given  Ci^p- 
tain  Trowbridge  an  order  to  wear  a  broad  pendant,  under  parti* 
cular  circumstances,  and  approving  the  same;  another  of  the 
14th  o{  December,  acknowledging  the  receipt  of  a  letter  of  tl^ 
15th  of  October,  with  respect  to  the  reduction  of  the  island  of 
Malta  ;  anpther  of  the  same  date,  saying  that  the  Admiralty  see 
no  objection  to  the  appointment  of  a  commissary  made  by  X^rd 
Nelson ;  and  lastly,  a  letter  from  the  Lords  of  the  Admiralty,  of 
thefl2d  of  February  1800,  to  Lord  Nelson,  informing,  him  that 
they  had  granted  commissions  to  two  persons  recommended  by 
him,  but  that  they  could  not  yet  confirm  the  appointment,  of  a 
third.  -This  is  the  whole  substance  of  this  very  long  correspond- 
ence, stated  in  this  special  verdict.  Then,  these  facts  are  stated- 
That  on  the  17th  of  Octqber  1799.  after  Lord  St.  Vincent's  re- 
turn  tp  Ei^land,  and  while  the  Plaintiff  was  senior  admiral  per- 
sonally serving  on  the  station,  Captain  Digby,  who  had  received 
no. orders  from  ^e  Plaintiff  subsequent  to  those  he  h^d  receivf^ 
from  Lord  St,  Vincent,  with  his  own  ship,  detached  from  Lord 
Nelson's  squadron,  in  company  with  some  other  English  ship^, 
captured  two  Spanish  ships  of  war,  which  have  been  since  con- 
demned as  prisse  to  the  Jlcmenemd  other  ships.  Lord  Nelson 
was  on  board  the  Atcmene  at  the  time  of  the  capture.  Thj^ 
Dpfendant,  against  whom  this  action  is  brought^  is  the  principal 
p;ri2e  agent  for  the  flag  officers^  and  the  verdict  states  the  §um 
be  has  in  hand  .on  account  of  the  Plaintiff,  or  hoxdSt.Viifcepdp 
M;  ijghtly  may  appear,  to  be  13,015/.  4$.  The  proclamation  of 
the  25th  of  January  1797  is  then  set  forth.     But,  as  that  is  the 

instrument 
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l^OS.'      iiUtniment  vhioli"we«re  called  iipon  to  expoaod  and  to' a^y 

. the  other  facts  to,  I  will  fint  mentlm  Ae  finr  nnunuig  fiietf 

^^^'"'"'  stated  in  the  special  veHiet;  irineh  we, 'Hiflt  LMd  «.  f'fifcMir' 
TaciiiK.  resigned  his  commission  as  commanded  in  cUrf  in  the'McrfUcfo 
rOnean  long  after  these  priMs  were  tiA:ea,  on  the  Mtb  «f  Nov.- 
1790,  up  to  which  time  he  receired  pay  and  table  ■tonej  at  rack' ' 
commander  in  chier.  That  Lord  Kttmt,  after  be  hod  -Ictfi  tirt- 
station,  received  the  same  pay  as  he  had  done  before,  boeootdie' 
pay  of  a  commander  in  chief.  Bot  that  tram  the  19th  «f^ir*' 
giist  he  received  the  same  table  money  as  was  idlowed'  to  Jjtti 
SI:  FiHcent.  These  are  the  circumst»ncea  under  which  «aeh-(^ 
the;h«1  parties  to  tiie  suit  (for  the  Defendant  is  but  «  aoarituri' 
on'e^  claims  to  be  entitled,  by  the  proelamation  of  the  9Sth'  af  ^ 
Jan.  1797  and  the  prize  act,  to  the  share  of  Captain  Dtgb/i' 
prize,  which  belongs  to  the  chief  or  senior  Q»g  officer  oBdtf ' 
v^bose  command  Captain  DtgAy  was  at  the  time  of  tiiBtiafitafe; 
The  form  of  this  proclamation  we  are  told  has  bettti  trsed  ever  ' 
unce  the  year  17^ ;  when  some  alterations  were  mftde;  tho«i^'' 
not  Very  material  ones,  in  the  form  that  had  been  introdDoedid ' 
the  year  1744.  The  material  clauses  in  this  pTodainKtiM' =ef 
1797,  apon  which  ^e  question  depends,  are  these :  ?1ie  proda^' 
mation  in  the  first  place  directs  the  net  produce  of  aWSpa^iJi' 
prized  to  be  divided  into  eight  equal  parts,  of  wfait^  tbe  t»ptAili ' 
ot  captains  of  the  ships  actually  on  board  at  dietimeof'tniiiit' 
of  any  prize  are  to  have  three-eighths.  But  this  is  <pildified  \^ 
aprovision  which  is  made  for  flag  officers,  if  there  shall  faippeir 
to  beany;  and  it  is  qualified  in  this  way  :  "But  incaflee^' 
snch  prize  shall  be  taken  by  any  of  his  Majesty's  ships'  of  VaT' 
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wb^ro  shall  have  no  ng)it  to  aoy  ^luu^e  of  prizes  t^en  by  shig^  or  .     18Q9* 

y«6seb  ^mptoy^f  UiereV^before  Hq  ai;nve3  at  the  place  to  .whiol^ .   ■ 

he  is  sent,  and  aqtually  takes  upon  him  the  pommand."    The  ^^^  ^*^**** 
third  clause  is,  '*  Tbft^  wh^  an  iiiferior  flag  ofiicer  is  sent  out  to      Tuckbb. 
reinforoe  a  saperior«  the  superior .  has  no  right  to  any  jshare  of 
the  prisea  takra  by  th^  inferior  before  the  inferior  shall  ^rrire . 
willuii  the  limits  of  the  /command  of  the  superior,  and  actually 
recieiYe  some  ojcder^  from  him."    Then  comes  the  fourth  article, 
npooL  trhictli  the  questipii  principally^  and  almost  entirely  d^- 
P9nd3»  ,i^hicb  is  this ;  "  A  chief  ^ag  officer  returning  ho^^e  irom , 
Jamaica  or  ^e^sewhere  shall  have  no  share  of  the  prizes  taken  b^, 
the  ahiips.or  vessels  left  b^hii^  to  act  under  another  cominand,'\ 
Then  tii^^re  fire  .three  other  articles  which  relate  merely  to  the. 
propoitiQns  iniffhich  the  one^eighth  is  to  be  divided  when  there, 
ace  more  flag  officers  .t}^an  pne,  which  are  not  material  to  thp 
present  queptipn.    The  question  therefor^  seems  to  turn,  almos^/ 
entirely,. upon  tj^  construction  of  the  fourth  article.;  tboug^>.,ijr; 
there  were  ^y,  i|9ihiguity  in  it,  resort  might  be  had  to  the  pre- 
ceding arti^i^, ,  as  foore  fi41y. shewing  the  gener^  view  and  m* 
tention  pf  tbapyprjaroalion.    But  where  is  tl}<^  doubt  or  ambi; , 
gujty  in  the  language  of  this  fourth  article?,,,  Was  not  Locdi 
Si.  Fiucent  "  a  chief  flag  officer  returning  home  ?"     Qf  that . 
there  pan  be  no  donbt.    And  were  not  prizes  taken  **  by  vessels 
left  behind.  tO; act  under  another  cgmmand?"    And  was  not 
that  command  the  command  of  ]>)rd  Nelson  f    I  really .  do!  .fiot. 
see  how  any  case  can  more  distinctly  come  within  the  letter  oif . 
and  plaif^.iptention  of  a  regulation.    It  seems  tp  me  to  be  im- . 
possible  to  st^te  one.    And  thinking  so,  it  strike;9  my  mind  to  ,1^^ , 
imposfsable  to  state  a  case  that  is  more  plain,  unless^  like  the.brcfr. 
thers  in  ^npj//,  in  construing  their  father's  will,  ^hen  we  fin4  it. 
will  not  answer  our  purpose,  we  pin  a  codicil  to  it.     Althougfi 
I  consider  the  language  of  this  proclamation  as  so  exceedingly 
plaii^  stil)^  I  mjost  admit,  that  it  has  been  the  subject  pf.  very. 
c^ous  and  very  elabor^  argupients  in  the  courts  of  ji^itic^v' 
and  e^cialLy  .in,  .the  ca;9e  of  Jahmtone  v.  MargeUoo,  repp^t^ 
1  //.  IH.2Q2^  •  It  has  aUp,  been  discussed  in  a  ^lore  recent  casq,. 
the  case  pf  the  6Y.  Anue  ifi  the  Court  of  Admi(ralty,  whick  is 
report  in  ,  Dr.  Robunon'^  Reports,  3  vol.  f<^  60.    This  last 
case  is  pressed. upon  us  as  a  .case  in  point  for,  the  Defendant. 
And,  if: it  were.s9«  a  decipon  of  higher  aujthprity  .c^npt  b^ 
stated.    Bat  th^t  dedUion  appears  to  me  to  have  no  applicatipn 

to 


to  tlie  pre*ei)t  quefldon,  and  to  turn  iipon  i  pbtfltttMrt'  ahuilf 
,  aruie  h^ ;  lor  I  t&Ink  tliBt  it  has  been  thily  obiNnrTed  %»  thf 
^w'Vr"  course  of  the  argatoenl,  that  the  whole  of  the  part  of  the  plo* 
tvom.  cjaisatloii  nov  in  (juestion  relates  to  flag  offlcen  only,  and  tk*- 
apportioiuD^  tlieir  shares  among  fhemseWes.  Bat  ia  the  «■# 
of  the  St.  Anne  there  was  no  Sag  officer  left  in  eoraraaitdv  iW 
King^s  Advocate  was  stctpped  by  the  Court  as  soon  ss  IieiM*' 
ticed  that  decisioD.  And  Sir  ffitliam  Scnlt  decided 'the %iai' 
opo^  the  single  pomt,  that  the  Admiral  had  not  abdicated  bb' 
c'oinmand  under  the  circiunstanceB  there  stated,  tofuMcMn^  th» 
question  to  turn  solel;  upon  the  right  of  the  Adariml,  ihtm  W 
inff  no  other  (lag  officer  that  had  tuiy  claim  or  aAy  i^M'tv 
share  in  that  one-eighth  with  the  Admind.  He  tbemfbffe  ^M^ 
fiidered  the  Admiral,  under  the  circumstances  of  that  caM,  lM 
GsLVrng  abdicated  the  command,  to  be  entitled  under  the  gtW 
nj  ciiiiise :  and,  under  the  circumstances  of  that  cade,  not  t»  Us 
affected  by  the  restnuniag  proviso.  In  the  former  ease,  wUdi 
is  reported  in  H.  Ht.,  there  is  no  decision  at  all  upon  the  piriH 
now  before  the  Court ;  nor  is  any  opinion  hinted  by  the  GoW 
upon  it.  The  determination  against  the  PlaintiflSi  proceedad 
there  upon  the  ground  of  Commodore  ^oAnifoirr,  to  wltomJAIfff 
were  executors,  having  no  command  at  all  atthe  timeof  tlieOi^ 
tiire;  because'  the  Court  considered  bis  acceptsnee  of  aii  a|■poill^ 
)iien't  to  the  command  upon  another  station  to  be  a  Turtsal  n^ 
^gnatibn  of  his  former  command.  Aud.  having  no  eomsand 
"at  all,  his  roprrscntativc  could  not  he  entitled  to  any  share  of  the 
priiie.  Tlir  prcsftit  question,  therelbre,  stands  perfectly  clear  of 
authority.     Some  arguments   have  been  used  arising  from  rot- 


thii^Tiew ;  tli«t  a  baiie  authont;  und^  a  conunijiteioD  should  not 
entitle  aflag^cer.to  share  unless  he  was  upon  i^^^  ^   ^  ^    ^^ 

ttia  time,  aii4  a  partal^r  tlfke^  ia  the  actiiai  isili^iir  aiid  daii(|ie^^  Tvcui*. 
of.the  servke^ .  r  With  thU  Yifiw  jthe  command^  in  cinet,  .wti^n  ' "  '  ^ 
goiag  oat,  is  also  xeatmiQed.  from  sharing  in  .prize'  titt  lie^sl^' 
rives  npon  the  station^  and.  actually  takes  upon  him  tbe  eomr' 
mand.  The  laat  part  of  this  restriction  explains  what  is  m^em 
I9  bamg  or  taki]|ig  the  command.  In  one  sense,  he  takes 
the  oommaad  when  he  accepts  the  commisston.  And  befdvii' 
the  issuing  of  this  proelamatioD  he  would  haye  been  entitted  Up 
n  shaiein  In  the  same  sense  .only,  I  conceive,  has  he  the  com^^ 
maiid  vfhen  h^  is:  returning  from  the  station  without  heiSI^ 
actually  sup^oeseded.  But  that  is  not  what  the  proclama^<m 
means.  It  means  aotual  service  and  exercise  of  the  command 
at'the  station,  in  coptradistinction  to  thei^utbority  arising  m^r^j 
from  his  commission.  .  Ai^d,  to  be  consistent,  the  fourth  jarticli^, 
when  it  speaks  of  leaving  the  ships  behind  to  aqt.  under  another 
eomniand»  must,,  aa  I  conceive,  be  understood  in  the  same 
ieose.  How  has  the  Admiralty,  and  how  have  the  parties  them- 
selves understood  vV^^a^  ^^  meant  .by  having  the  command,! 
ij9fd  St.  Ffitcfa/>  ?,when  he  applies  to  the  Admiralty,  re* 
ceiveib^Tpermission  to.  come  home,  leaving  the  command  of  the 
flfleHiPr  th^  charge  of  the  officer  next  to  him.  $0  say  the 
Admkalty«.  LfiirA  St.  Vincent,  in  his  answer^  says,  hewoidd 
not  av^  himself  of  the  indulgence,  till  he  should  be^  compell^ 
to  relinqnish  the  command.  When  Lord  &,  FificenL  gives  his 
orders  to  Iiprd  Rtiih,  it  is  to  take  the  comm^ii^.  He  sayiy 
that  the  ^ilaciation  in  which  he  shall  leave  bun  demands. tjh^ 
fullest  exercise  9f  an  efficient  and  uncontrolled  autliority.  ^  He 
says,  that  he  is  determined  to  leave  his  Msyesty's.fle^t  serving 
^poi.  this*  station  nndex  .  Lprd  KtitK%  commajpd.  V  Tl'^^ 
Xordship  i^^  therefore,  hereby,  required  and  directed  to  tip^e 
^ha^  several  flag  officers  and  captains  of  tbd  fleet  under,  yovr 
.com»wd.  aeoaniingly/'  Again,  when  theAdminOty  ^ 
to  hoTd.Nelion,  they  ;  tell .  him  he  was  beeome  the  senior  flag 
otffioer, :  aasd  that  he  would  have  all  the  important  dutios 
of  that  station  te  attend  to*  .  It  is.  said  the.  fourth  arti^, 
when  it  makes  use  of  the  expression  *'  another.  cpinmandU" 
means  another,  separate,  independent  comnianid  nndejr  a^piur- 
tieali^  rcommission. :  Now,  if  that  he.  the  meaning  .of ,.t^ 
I  finirth  article,   I  shall  be  very  g^ad  to  know  for  wlmt  purpose 

that 
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dMi  articlB.<nB  inlrodoted  at  eU.  It  b  m  <imtiCtwhKim  .vfaich- 
BiiM>Bifov««r«f4he  Piaiatiff.  AnditaMuu  to  mato  baatt 
'  Mrgaateotof.sety.coiuidemUa  wciglii.  Xf  nnotlwr^BoaiiDHiafe 
kwt  iuaad  ifipcnatiDg  HDotfaar  penon  to  tba  «bief  ofHoaailt. 
what  pietence  vobU  the  AdDunJ,  flo  tapeiieded,<Ji«Te  iM-Miq-. 
aWra  iB'pricoi  upon  hit  retnrn  home  1  It.u  unpaBabteitlnt.  )»,■. 
cwiU  wIkb  kfl'had  qtattod  the  itatiiHi  and  was  upon  Ui  ■•■: 
tftm  hame.  This  (daaae^wottU  be  oitirely  augataiy  ^-^aaii., 
certwoljr,  .  ve  ought  m  to  ooiuUex  this  proclaniatioW'  at:  tii 
gire  fiffeet  to  erei7  thing  that  we  fiotl  ia  itj  aiifti'iiM:«0;Al: 
coostrue  it  «s  to  detennine  that  any  partiouhu*  datiaa^  tnA: 
\9m  w  mirterial  «  one  as  this,  is  totally  aoBecenaiy,.  Art- 
this  clause  in  the  proctanetioD  is  no  hasty  compwilini ' 
There.i^  a  similar  «n6  in  the  proolamatioD  in  the  grear  17444- 
a»d  that,  too,  was  introdaoed  as  ao  amendnwDt  si  At 
fonnei!  pBoobmadoOt  vfaieh  had  iasusd  in  \74SK'-  -It  WM:*: 
ttadied  amendment  of  that  fiarmec  proclamatioQi  '  That  msT  • 
fom  of  ;pBocLamation,  which  was  introdaoed.  wi:174^.  9ni: 
ooatiaaed  in  ihe  proolatnation  of  1766.  It  vas  agaia  40ll-{ 
ndeeed;  and  after  that  eomidentHm  it  was  again  ^af^temiA- 
in  the  tarns  in  which  we  now  find  it  Naw,  let  a«  aee  jwh#. 
are  the  am^hoentg  that  are  made  by:1hb.{»aclBaui^K! it' 
1797^  and  how  the  article  stood  in  the  former  piwnlnilialtoa 
of  1744.  .  Thus  fiu  the  article  is  the  same,  y  Thrt^al^rf^ 
flog  eflnoer  ratpming  home  from  Jamaica  or  etsewfacDAttWI' 
hare  do  share  of  the  prises  takeo  by  the  dups  w  >vew^* 
la  the  former  proclamation,  instead  af  the  words  '*  Vpft  hnMnil . 
ia  aet  aadec  another  command,"  it  stood  simply  thus  :  ."  iulfam 
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another  coiBiiiandeftt  flag  offieer.  Baf^perbiipSyWbcBtheCavi^    v^i^^^^^i 

cil  had  it  in  cdntemfilation  to  amend  4he  proelamaCien,  thof  ^^^^^'^^ 

might  tidak  they  had  eKpretwd  themsdvesmore  exjriicilly  bjr      XvicBBa; 

iHtrodneing  these  voedsr- than  eajiBg'genjdrallj,  ^*  after  ht  has- 

goioatofihe  UmitB^if  hiseommaadhe'dmU  have  no  share  of 

the  prises  tafceai>y  the  skqis  4Mr  veiseU  left.behiiid  io  net  nn4er 

another  eoaMaaad»'*  referring  merely  to  4he  actual  serriee  of 

the  fleet,  and io ^m  pefsoo  who  had  the  abtiud^  command  alld 

gave  the  orders  upon  the  station.    The  proolamation  oaght,^^\ 

I  conoeive^  if  it  is'^xpvessedin'plain  and  intelligible  langm^^e^  * 

t^  he  oonstrned' according  to  its  pkdn  and  oonman^ense*    And"- 

we  ought  not  to  4ave>  recourse  to  ladld  eonjeotttre'>ortoeirtritt«« 

ski  inquirieB  in  order  to  put  a  different  oonstmetion  upon  k^' 

tfann  '^thal  'Which  the  words  of  the  proclamation  itself  tBaHy 

import.    'I  tUhli:;  too,  that  the  constniedon  which  I  am  ki^< 

cKned  to  put  upon*Aic  proclamation  ia  that  which  best  •answefli^ 

the  taianifeit'|Mtfpoeeii  of  the-prodaalationi  itcelfy  and  of  tto* 

puMic  gervice-9  tot  '4he  ^cbjdct  was ;  to*  give  encouragement  to^ 

thoee  who  wmenctaally  engaged  in  the  service,  and  not  to  thooe 

who  were  merely  at  the  time  of  taiung^  the  piiee  nominal  ser*- 

van  ts  of  4fae  pnhUc  in  virtue  of  a  commicsion*    Between  the  two ' 

noble  admifids;  who  are  contending  for  this  prize;  it  would 'be.^ 

very  invifions  to  draw  any  sort  of  comparisoil.  -^fhe  merita*  of 

each  of  tiiein  'are  with  the  pubiie  inestimable^    'And  it  is  wijdi' 

some  reactance  that  we  mnstfeel  onrBdvee^nderthenecessity  - 

of  deciding  this  cose  kisnch  away  that  in  giving  to  one^^' 

these  noble  admirals  what  he  so  richly  deserves,  we  die  obliged  ' 

to  take  it  from  the  other :  but  we  must  act  according  to  ^lhl|  ' 

necessity;  we  must  give  our  judgment  a^coiding  to  the  ^epKi ' 

men  we  vealiy  form  upon  the  meaning  and  intention  of  thii^' 

proiilamation.    The  priofclamatien  is  not  incumbered  l^teoh^* 

nicalterms*    It  has  no  Fefevenceto  any  ancidnt'Oonrse  ef' thia 

service.    B«t  the  provisions  of  it  arise  solely  from  the  net>  and* 

from  the  proclamation  itself.    I  need  not  therslbre  go  moire' 

at  largeinio  the  arguments  which  hav^  been  sofully  dlscuM^^^' 

both' upon  Ihe'present  and  upon  the  fonner  oooasion,  and  jn^ 

scttne  degree  touched  upon  HkeWlse  in  the  oese^ih  the  Admiral^;  > 

thou^  notedfuHy  as  in  the  argument  of  the  present  caseandthe 

pr^oedfaig  ease  of  JehnHon  v.  Margeistm,  beeauserin  eenseqnenee 

of  the  iriterraptioki^the' King's  Advooate^^who  Was^eemuel  fov^^ 

the  tkdnitepr^ntcrtiveef AdndMdlf^^^ 

that 
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Aatpaxt  of  hiB«rig«»Bitt,'vhieli  aig^ht  faavebMa  ^ipliedftolUi 
can.  Upon  the  whole,  however,  this  natter  has  beca  aoTay 
'  fnllf  and  m  rery  ably  discoued  on  each  of  tfaaaa '  xtceadimt 
that,  without  iayia^  my  thin^  farther  apon  it.  I  owiiuil 
myidf  with  dealariag,  that  I  tUo{>  it  pUnn,  that  IjotA  St.FiV 
eatt  wa*  "  a  ebief  fla^  officer  retonuag  home ;"  thalt  "  fae-WI 
ttie  fleet  to  act  Tmder  another  comsiander ;"  and  that  ^  coH>> 
Bander"  was  Lord  Ntfion.  Under  theae  iMiiHiiialaaiiim  'mf 
afbaon  ia  that  the  Plaintiff  apoa  tUi  special  Ycrdiot  la  eadM 
tii4ecoTer.  ■-■•■^ 

.  BookbJ.  lliis  isaquestien  on  tiie  constraoticn -ofafOjid 
prodamation,  issued  by  rirtae  of  a  disoietionaiy^wtharftj  voM 
in  the  Crown  under  the  priae  acts.  By33Q.S.  e.06.1ha-fli> 
teraat  in  captures  it  vested  in  the  officers  and  aeaaen,  ta  te'db 
tided  in  such  proportioas  and  after  snch  nauuer  as  fala  M^as^ 
halfa,  by  his  prDclamation  of  the.l7th  Jprii  1799,  already  W 
dered  and  directed,  or  shall  think 'fit  to  order  and' daeot'hjr 
peaclamation  issued  for  tliosa  parpoaes.  The35G.  8..  &lflt 
axteods  these  pvoviflions  to  captures  fmrn  the  -Dtitekimi 
Spamanb.  •  Am  this  prooUmatwa  is  nuUter  of  absohtta  dinia* 
tioa  in  the  Crown,  as  it  may  be  raned  whoDeTcr  hie  'Msrjas^ 
■lay  think  projier,  and  as  the  war  which  gave  liaa  ta  it  is  •  naa 
Vi'MB  caid,.IooafflderthisBsai)ueetion  not  of  any  grsak  ■qmfc 
aaeo  to  the  naval  service  at iarge,. but  as  a  qnestioB  vhiiftsddf 
afiecti  the  private  claims  of  the  two  noble  psnons  vko  dre-idM 
nal  parties  to  this  cause.  To  vest  the  soleinteseat  of  oasal 
pnsesin  theciqiton  has  been  the  wise  policy  of  the  legJulatniMf 
this  oonntry  for  a  hing  time  past,  and  it  has  been  inteaderfas'a 
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Mfiuwnd  af  a  flag  or  flags^  the^^^fiag  officer  or  officers,  being  on  IfiOSL 
board  and  dirootiagand  assistiDg  in- tbe  capture,  diall  have  one* 
eighth  of  the  thre^eighthsi  gives  before  to  the  captains,  and  the 
aaid  one-eigUh  to .  be  paid  to  ^uoh  .flag  officers  in  such  propop*  Tvcits. 
tions,  and  subject  to  such  r^gnktioBS,  as  are  thereinafter  meor^ 
tioiied.  1.  A  flag  officer  commander  in  chief,  when  but  one 
flag  officer,  shall  have  the  oaereighth  to  his  own  use.  2.  When 
sent  to  command  in  Jamaica^  Sfc.  ^a  flag  officer  shall  have  no  share 
of  piiaes  taken  by  ships  «npbyed  there,  before  he  arrives  at  the 
place  to  which  he  is  sent  and  actually  takes  upon  him  the  cotn- 
mand.  8.  .If  an  inferior  flag  office  be  sent  out  to  reinjEbroe  a 
•iiperior>  the  superior  shall  have  no  ^diare  of  prises  taken  by  thii 
inferior  before  -.  ha  shall  arrive  within  the  limits  of  the  oommandt 
of  the  sup^ripv^  and  shall  aotnaUy  receive  some  orders  fronLlduh; 
4#.  A  cnief  flag  officer  returning  home  itom- Jamaica^  Sfc^  Aeitk 
have  no  share4if  the  prizes  taken  by  the  ships  left  behind  toaott 
under  another  command*  5^  The  fith  article  is  immaterial  t* 
this  questioo..  -8*  When  more  flag  officers  than  one  serve,  to« 
gether,  the  ene^ghth  of  the  prizes  taken  by  any  ships  or  vessela 
of  the  squadron  thall  be  divided  in  the  following  proportions  v 
If  only  two,  the^nef  shall  have  two  thirds ;  if  more  than  two,; 
the  chief  shall-  have,  only  one4ialf.  This  proclamation  is  not 
penned  so  clearly  as  it  might  have  been.  The  fourth  regulatiott^: 
as  to-  the  Stag  officers  returning,  home,  is  equivocal ;  it  ma^ 
respect  all  chief  flag  officers  returning  home  under,  all  €ircumi>!> 
stances ;  it  may  reqwct  only  such  chief  offioeM  as  return  home 
and  are  relieved  by  others.  The  leaving  shi|i9  behitid  to  aof 
under  another  command  may  mean  to  actunderthr  absolute 
command  of  another,  who  is  appointed  to  Thieve  or  suooeed 
the  chief  who  letums  home;  or  it  may  mean  leaiving  ships  td 
act  utider  tte  command  of  the  next  senior  flag  officer  who  xe» 
mains  on  the  station,  and  who  is  to  act  temporarily  and  prse 
viskmally  till  the  ehief  returns,  or  til  anew  commander  in  oUef 
is  appointed.  To  solve  this  doubt,  and  to  enable  me  to  decide 
which  constructioa  should  prevail,  I  think  it  necessary  to  look 
through  the  whole  proclamation,  and  also  to  see  what  eases  hate 
abeady  been  decided  upon  it,  and  what  appears  from  the  special 
verdict  to  be'  the  course  of  the  service.  As  to  the  proclama* 
tien^  the  captain  who  takes  a  prize,  if  he  is  under  tbe  coai? 
xaand  of  a  flag,  is  to  let  the  flag  officer  have  oi|e-eighti6 
llvese  words/'  mider  the  command  of  a  flag^'  in  this  cbilio; 
eid  4he  nmds  /'  unAer  aiieth«r  e^nuttait^i  m  ithii  ^bnnb 
'^/:*..-.:v=-^  clause. 
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VfKt.  riariift.  mB7,~I4biak,  raesaniUf  Be  contraedis  brtvwjfatlv 
■■  ■esning:  tbey  ere  both  ia  the  sune proebiMitiMit  MtAbofta 
loid  Hmu»ti  ^ri  maleriA.  What  ia  meant  1^  beiag'  vaia  oatoMi^  m  te 
TodiiM.  on»  olatBe,  iihttaU  ^so  be  comidered  m  meant  bjr  habg  mte 
ebdu&tnd  m  the  other.  Nnr  it  ku  been  decMed,  in  tt»  cmb 
of  fhe  At.  jitme,  (and  miy  ri^rflj;  as  E  Ahit^  aeeardiD^  to  Aa 
Doime  of  the  sei^ice,)  that  wbea  s  Sag  officer  leores  hnt'iWiai 
on  necoant  of  hedth,  and  dees  not  abffioata  the  eo^^iMadv  Aa 
iiqitain  to  whom  be  baa  at  any  time  grven  orderffia  sSSmHim 
hneommaitd :  fix  tbeaame  reason H  afifiears  ta ma tbat n^f  it 
Ha^f  officer  leaves  bis  statioa  on  acconnt  ef  health,  uadi  ieawa 
jmior  flag  officer  to  act  in  his  abseBoe,  Aatjmoria>4lSimitK 
his  command;  and  if  he  is,  Aen  tbeirhole  fleet  itmi;  aNd  JT 
the -whole  fleet  fsBtitl-  nnder  hilt  ewmimBdi  irithin-Midantii  rf 
the  first  ctanse,  I  tfainic  it  is  Co  be  eoMsidered  as  nndflr  fail  imb- 
mand,  aUd  not  tmderatiothereattmiiBd.^Amtiifl  setnB'of'Aa 
Iburth  ohnne.  I<  is  probaUe,  fcr  I  do-  not  a«ert  H  a««  bow* 
fket,  that  before  the  prodamatidir  of  1744,  fla^  oSeeig  itibam- 
iag  home  ohdmed  a  light  to  share'ln  the  prise*  taJcek  hj  4t 
ondMnt  irho  had  recored  orders  from  tftem,  and  bad  nathtt 
tune  ftom  the  offieer  -who  reUeved  thent.  The  pttddaarittiBt 
of  1744  ordered  tiist  they  ahoaid  not  iharv  in  tbe'inizra-  takw 
after  they  got  ontoftfae  limits  of  dmir  cami&aad.'  9art'lUi 
being  always  disputable  and  oMMrtabt,  tbeptoehmadoa  oTlTSII 
asJk  the  praseHt  ragufatian  that  Aey  AoMd  sha>triBii<i[iiiMII 
taken  afterthey  had  kfC  the  sqaadron  to-  act  imdbr ' aoftdHF 
tjommand.  TAfs  form  ba»  continued  trtei  sinee,  and*  1 4triA  It 
was  intended  to  pment  disputes  between  flag  offoefs;  wbaNr 
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fyAo  probably  baTe  great  inflnencein  settUagi  Aei  fatmt  of  tbeaa       1696 
prodaaotfitions)  maj*  by  cbangiag  the  terms  of -them  in  fotitto,  bo 
either  enabled  or  re3traiBed^'  as  his  Majesty  laay  be  advised  t9 
Older.     Soy  with  respect  to  die  ob}eetionr-ef  aafofficeifs  i^iMm*>      Tupusa. 
ing  home  on  aeooont  of  health,  whom  the  Admital^  giYe  hitt 
leaiee,'  they  may  quaiiQir  their  leare  as  they  think  proper..    Thd^ 
nay  ordiar  that  he  shaD  resign  hiaconunand^.th^  may  iqppoint 
another  offieet  lo  sudeecd  or  pdiere  him;  aad  if  they\dov  irboa 
he^kavto'the''flM;  he  may  leave  it  imder  anothiar  cowmMinA 
Bat- when,  the  ^BoaErd  of  Admiralty  indoigo  a  iag  officer  "witk  A 
temporary'  kavo  of  absence  on  aeconnt  of  hit  heritb  (injmrad 
probably  by  Ms  exertions  is  the  pablio  service)  and  suffsi^  hiai 
still  la  retain  Imb  chaoracter  of  eommandet  in  .diief»  and  oonre*- 
spend  with  iiim:  in  that  oharaoter, :  and  do  not  appoiat  a^nev 
eommander  in  chief  till  the  offiooF  whohat^retimmd  hmnena^ 
linqnufaes  the  command,   I  think  the  Admiiatty  by  lids,  praof 
tice  draw  the  Hae  as  to  their  idea  of  who  haa  theoommaad  of 
the  fleet,  and  wIm  has  bot^  widiiK./the  terms  of  tte  pnelama^ 
tion,  and  deelaittthat  the  fleet.is  not  Tinder  anodiar^  buiaiidflf 
the  same  commander,  tBi  anew  commander  in  chief  is  appmiladi 
Another  oboemaLtion;Occars  to  me:  flag  officers  amy.  he  pta* 
sumed,  from  their  zaakaad  experience^  to  be  better  qmdifi^ to 
command  fl^ts >than  > captains  are....  Now  according  to  the  coin 
siactioQ  ctetendadifor  by  the  Rmntiff,  the  case  of^flagctflfott 
leaving Ua^talMtn  and  latmcniDg.home^  would  atandftbal^:  «af fha 
left  bia fleet  under  one. less- qnalififid; la  donimand^  •hawoidd 
share  priM*moiiey  vitb  him ;  ifihe  left  it  mider  thd  comBmadr «f 
one.  .who.  by  lis  tank  was  to  bepresnmed  lobe^pialified'tQiconi* 
mandl,  he  would. lose  aU  the  emohunent  of  pckBe^monegr.  ^<TJris 
surely  weald  not  proinote  the  pablice  8nrvice.t  ,  If /ito  ^Idd  mkf^ 
pose.aordjdnessto  attack  on  the  naval  charaeter^fiit  msg^vallNfi 
tempt.ackieftflagaffiofr  to  send*  Jus  inferior  home  bn  sometptfa^ 
teace  or  other^  thai  by  leavittgacat>taui;only  behind,  rbe>^ndgkt 
retain  bis  cbaoee  of  prizoHnaqeyi  •   Acase  was  put  in  the  ooMsa 
of  tke.^gament,   to  which*  no  answecwtiatguren  wtodiiwill 
satififfK^toiyito  mymindwt  Sappose  the  second  in  oommand^ls 
4if^:aad  a  captain  to  take  llie  ooamrand  as  acnitet office,  JM 
tlie.  QSptaaia  then  mndoPi  hio  flui^    or  does  tim.  right  tofAci 
cbi(^:i^vive  ? '.  What  sMl  WBiflO]!!  aa  to  tbeto  difficultly  I   AM 
tb^. owing^ to.  omlssmns-ia  thei>iHrobl^BiatioBi  or* dotheji!  4olr 
oid}( .  from  >  a:  mistaken  donstenatiop  ?  of  ift  i  \  Sly <4ba  €th  olaas» 
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togathar,  tta  dgttA  of  die  prisoa  taken  by  an;  «hipi  ^tsmIi 
of  tlw  aqBodrOD  dull  be  divided  Id  the  following  praportiiwi: 
■  if  only  two,  the  chief  iti^  have  two-thirds,  if  more,  than  ta^ 
tiu  cUaf  only  one-half,  and  the  other  one-half  to  the  BHt 
H«e  the  flaff  affioen  are  eouidered  as  serving  togetket,  tfaoigh 
thef.aerve  at  great  distances  from  each  other,  if  they  we  odv 
the  cane  eomnaader  in  chief.  Lord  Nttsott  at  the  Jiiit,  md 
Lotd  Keith  off  C«diz,  were  each  entitled  as  flag  t^^m  to « 
■hare  of  the  piiaes  taken  by  the  cmizing  fngates,  thougfa  Aoa|f 
twiaof  the  frigates  raceived  their  orders  from  Iiord  St.  Vmemi 
aa  the  oonunander  in  chief,  and  thongh  these  iitferior  flayofr 
coca  had  bo  concern  whatever  in  the  cs^itnre.  It  ia  not  fhw), 
ibre  the  real  merit  of  the  flag  officer  in  respect  to  the  paitkntai 
iwnioe  that  intitlea  him  to  Jiia  share  of  priifr-nioney,  hatit^w 
mok  and  station  and  the  general  service  which  ha  rendeia  «.■ 
pnaumed  to  render  to  the  state  by  acting  in  hia  patlioBlard^ 
partmant  in  the  •qoadron.  Id  the  present  case  it  woold  haJMt 
Aoalt  to  assign  any  real  moral  merit  which  ahonid  intilJe  mthx 
of  these  oonteodiag  parties  to  share  in  this  capture  istber  thai 
tha  oliee.  The  Plaintiff  gave  no  orders  to  the  captain  of  IM 
^UmtMt,  the  commander  in  chief  did.  Neither  were  yrefl 
at  the  capture.  The  oonunander  in  chief  was  absent  from  hit 
slationon  account  of  faaaltb;  the  Plaintiff  had  the  actual-hat 
still  only  the  occasional  command  of  the  fleet  in  hia  ulawm. 
The  right  tbctefore  is  a  technical  or  artificial  right,  and  nniit 
be  decided  solely  by  the  tarns  of  the  procUunatitw.  atA  |bi 
ooorse  of  the  service.  The  chief  flag  officer  came  home  wilh 
leave,  was  addcessed  by  the  Admiralty  Board  as  i 


fUr  jott  LuiMfft '  inftateatidii-aiiaPg  iriSMuHf  cHelb^^^MMi^lBiM 
vWim^uMll  tftf  n6  otsytiSTci  TCfC6rf 6a '  6itii6f  "TfiMi  toxSt^BStw^ 
mpg  tt  ttonriiord  St:ritkf^e^  It'  dftw^ttot  MdMii  LcM 
N^iMm iterediliAiiander  indiiert - fml'it  tmMkt^hkbT^'^fbmi^ 

VUnvGunfl  uDCmr  *IMCJrUCUOil9  iTOIIIl  V  'VUpOUDP  INUoer.  "   fllllM 

idlb  ii  flte  ««Yhred  ^Mtefice  6f the  AlfaiiMf]r'9MM^-^I  "MmMil 
tttfptf<M!iliiiiiHtibu  in  adopted^  to  it,  ^nd  miM'  iMiiifff  u^^it  AtiiilraL 

ili¥0ial  pMif  VtiAi  prdcl&littifioli' tbgoChdf  p  MiB  jloHsidHrhi^^llit 
t;c9(M«i^bf  fl^tiBrT^  and  the  p^oceMibgrf^f4^«MMHif^ti 
lUililiytii  f^fljpoct  to^fliiMM  psi  tiM/  tt0  ^tiM  wxHitmfi  of  fkU  ^1%^ 
dtkmiiam  (WMh  hfymm&t  I  aAnii^tb  bif^M|tD<^»efdX'^  il;*AiC>sS 
'libi&fWg 'dflteci^  f tstiluiiti^ '  hptti^-ted  flMaiiiiii^ljite  AMlfadCMnnf 
cioMuAiidAf  ^  itf '  tkim'Aoi&B  Mt,  -  by  liMi^'iii^  ati*iiiflft<BlKfli^^4§fllMi^ 
t&txmttbaMlbVk^AmBtike,  IeaTe4lie<8iu|M  €l>  tt0t>liade^fl«iMiMli 
oiBiflifliaBA;'"^  ^ie^iie  gfc^tk^t  danger  in  tfah^^lltflai  lA  Ae  ^)MtlWJ| 
«diiMnie69iii  '«M#ite  tlie  ilicHte  eiMy'caid<fer:]di^  ^^lihiiaiPl  tiitt^ 
fMaedy^  iN^tflul^  ttii'M  ^qtleadon^wlticlir  *^ta#^tiir^#ii^4fidMMaV 
odly;-a]id'-MB'ifill^Md'lo^an]r  geMHH  «MoMqbefiHi^ :  fcl^t'  ieir 
fldly^riiiaded^4laft4»foi«We  shall  kate  iq6tt<^9iwrf(w4h6>fart^ 
setHrM^ftf  AisiB^m^iuiy'oHier^^  Mb  Ma)«Mj^%8l^'Ui^ 

adi^ised  te>i4iieMA<#im)cla]iiatioir<((^  thedil^ribiKlioiMf  priMUr 
■iMe^  0iiii4l*(9£RbetQaltyi)mveiift  1^ 

iiMi;<  •I^AMirjVdgtti^t  AmM  be  ^^m^  Cmr  tbe^  Sefendlttrt. '«  r 
'  HM'Tif4'!4M'isMiii df  Ae Fl^tiff iii fe^odedoi^tlie fdirfk> 
ebMto^Hsrtft^4BKi|%  fro«l^         for  the  distriblitMli  #f  prtMP 

^MM«iff|{o||<Mie  ftwft*  J«iii#fdto'^r^sl8^Kef«;^slntt  Btftt^^noi 
8iM^Vif^«lMhI«f4M^MLetf  l>f  ^  iM«  YeMett^Mi»ik>^cluddi*> 

aiMk^*«(Hiiiaal;^  f^Htimf^r'^leAV  the  4)oMtini(3tlaii  ot^^ibift 

lllfickuiUteMii  kM#i$eft  iK  afitf  be  dltf(townagl^  <iiMit(^fl^^  bi«» 

iiiMpfnretalkWi  Mhre^'beeil>gwJ9tri»  C'  Aad'wbdlkeii'll^ii  ^t^^km 
i«MifieiM0l|A  Atttaier  MTllMNka  it^iilay  bewttedted  t9<iMai(i*i4ii|ra 
4MEilfid$uif«ba«M»  kK»^naiiaiMiktat'teiil^ti^ 
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itmt  emu  am  the  asmc  subjmt.  Op  the  part  of  the  Pltintiff  it 
is  contended  that  the  words  "  the  ships  or  Teawls  left  to  mt 
ander  another  command,"  import  the  commiMd  of  aaotitir  wi- 
miral.  On  the  behalf  of  Ear!  St.  Vincent  it  is  inrittoi.  that  Ifte 
flag  officer,  tfaou^retnnifld  hone  and  here  ia  put,  ia  eotidodto 
Us  share  of  prizes,  inasmuch  as  he  retains  the  coBUBani  nalil 
he  be  sapersaded.  First,  To  connder  the  difl^vant  parta  of  (Mi 
inMntment.  The  tirst  clanae  being  to  vest  a  certn  nhwm  of 
prizes  in  the  commanding  flag  officer,  the  Babsaqnent  ^ases  |% 
in  eertain  cases,  to  abridge  that  ri^t.  The  object  or  pobqr  sf 
these  limitations  seems  to  be  this,  that  flag  officers  ahall  be  riU 
nnleted  to  an  active  diaoharge  of  (heir  dutj,  and  to  be  pngai 
with  their  squadrons  after  they  have  flntored  ok  tkeir  oaaiuDd, 
and  that  the^  may  not  he  lempte^  to  loiter  in  pot  |iy  a  Afl 
assarance  of  sharing  in  Ae  prizes  that  shall  be  talcos  witboat 
bwurring  the  risk  of  war  or  climate.  The  aeoond  alaosB  it  (M 
pari  materid  with  the  fonrth.  By  the  second  olanae,  tke  Sag 
oflioer  is  not  entitled  to  a  share  of  prizes  "  before  ha  amtas  at 
the  place  to  which  he  is  sent,  nxl  aotqally  takes  xnfom  lun  the 
command."  Now  it  would  be  a  strange  oversight,  m  ilsii  piB| 
this  proclamation,  to  enforce  the  presence  <rf'  the  admfa^  unlfl 
be  has  joined  his  squadron,  and  after  he  has  joinnd  i1,  not  (a 
enforce  the  continuance  of  his  presence  with  it.  Escnsas  Oat 
may  be  made  for  dispensing  with  absence,  as  ill  health,  or  tha 
nrgency  of  private  affairs,  can  seldtMn  be  accurately  ascettainad. 
tt  was  a  wise  policy  to  hold  out  such  aneortcagemeDt  to  Aug 
officers,  as  should  make  it  their  best  interest,  as  wM  as  ihsfr 
dnty,  not  to  absent  themselves  fVon  their  aqnadrotia  An  il^ 
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ili#«ate.  13i6trii0re«oBof  tliiaah0nifio«»atIc^i\|ecyt^ 
I  ddsire  it  maj  be-  lakea  as  only  a  eomjecture  on  wUch  I  do  not 
tofvmd  myjudg^MBilV  was  accuitildy  tafix  Ae>  time'  when  tbe  LordNAt^ 
flag  officer  returning  koine  'shoald*  enne  to*  be  entitled  to  hk  tvckM 
ihare  of  priBee.  Prokably  some  dispute  dr  littgataon  kad  arisen 
^iitlMit  sakjeot.  Tke  momeatof  thecaptmre  ofcptiao  wasat^ 
ir«jfa  aasttf  aaaerta^ned  by  entries  :in  tiiei  k>|^book  of  the  capi* 
tttriagf  vessels  Bat  it  was  not  so  certain  wken  tke  Adodsal  kad 
passed  tke  oapeso^  beadtands.trbieb  ibimed  tke  Umits  of  hiasta* 
tion.  They  migkt  haTe  been  passed  in  tbe  nigkt  time,  in  kasy 
weaiker>.  or  at  so  great  a  distance  asi to  be  out  ef  sigbt.  '  TUs 
sanst  have  opened  a  great  Aeld  of  litigation.  Bat  tke  d^artare 
of  aflagofl&oer  fromhis  fleetonkiswtanikomewatd  caaheiaa* 
oertamed  to  a*UMUie«t  Sodiatybyooa^miingtkesevendentsies 
in  tke  log-bookt'betongifig  to  die  di^af  tke  flap  officer  and  of 
tke  eaptaiing  sbip,  st  aiigkt  easily  be  ascevtained'  irtietker  gp|io 
tke  fli^  officer  kad  a  right  to'  skave  tke  fMnae*  A  consefueace 
indeed  kas  fbUowed  front  tkis  altoration,  nomeiyy  that  as  in  tke 
case  of  the  Saini  Atme,  an  sdnural  quitting  kis  station  and  leail* 
ingtkecMimaad  torn  senior  captain  wiilbeentifled  to  bis  skare 
of  prbMsontillinskdLbesnpefseded*  Tkia  is  by  aecesssry  co»* 
stroctioa;  it  is  not  snexpnBssed*  I  most  think  it  an  OTersigkl, 
for  I  never  oan  presame  that  such  a  flag  officer  would  be  so 
mnoh  farenred.  as  to  kara  an  alteraiida  made  and  the  disoi** 
pliaa  re)axed.in- ■  boa  fsMsor.  N^  principle  of  pnbUc  policy,  no 
consideratien.of  navni  dito^riine»  eonld-  kaye  authorised  this  ai- 
teintionifop  t|ie  parpose  of  entiding  suck  a  flag  ofiicer  to  skaiWr 
Asfd  tahmg  .sk  in^andtisBr  point  of  view,  tkat  tke  alteration  waa 
made  focthJBioaaoB.  tkat  I  kaire  conjectnted,  or  to  avoid  some 
oiker  mconvenienpe  wbidi  d^es  net  atfrnesent  occmvtiiere  is  no- 
jkhSng  sooommon  in. the  ficaming  of  mstroments  as  diat  wkilst  tke 
6amef:o£tkeaKiisstndioastoaivoid<  one  inconvenience/  ke  incurs 
anotkar  wkickdoea  not  present  itself  to  hi^  view.  Tins  is  often 
tobeseeaiaiactaof  pariianient  Mack  moie  is  such  ah  inac- 
enracy  to  be  expected  in  firaming  an  instromont  of  tUa  sorL 
Some  argoment  may  be  drawn  from,  tke  pkraseology  of  this  pnh* 
damatiffn.  Tkoi  aiotaal'.  presence  of  tke  Adnrind  to  entitle  kinr 
te^a ^uure of  fUEiBoa  is. cosrearify  mentioned  in  tk&pn>clamationof 
\740i  It  is  more  enfooced}  in  tke  pvdclamation  Jot  1744,  and 
jnost  ofaUr  in  tke  subsistittg  proclamation.  In  tke  second  iffticin 
dd  tke  subsisting  procbunation,  tbe  Spg  officer  is  not  entittscb 
;wlil  ke  aotnatty  laloonupoa  bimitba  oammand.    And  so  in  thn 
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tiard  clatue,  the  fla^  officer  there  deMribed  ahell  not  be  oititled 
until  he  BOtmHy  received  loine  order  from  hia  roperior  Bag  of- 
"  fioer.  Now,' the -word  "  eetnally"  in  the  correipMidi^  ehMM 
of  the  antecedent  prockmationaisiiottobe  fonnd.  Itwenldhe 
rtrange  to  suppose  that  an  Betiad  arrival  should  be  nutawoiy,  aad 
be  anxiously  recjoifed,  to  entitle  the  flag  offioer  to  his  Aan  rf 
prizes,  and  yet  his  actual  eontinnanoe  shotdd  be  dispensed  with, 
eren'  after  it  hod  been  enforced  by  an  antecedent  proolaiaatiiw 
Kext  I  shall  oOnnder  ivhat  is  the  grammatical  conatnxiigB, 
"  Another"  i«  a  ielatire  foxmoun.  llie  rule  of  grmaaumt,  eg 
\ogie,  and  of  law,  is  Uie  same.  Fiat  retatio  proMtmo  aHtcecAnli. 
Ttiere  is  no  other  antecedent  but  "  flag  officer."  Theve  is  m 
other  subject  of  this  part  of  the  proelametion.  That  unatniv 
tion  of  the  clause  in  question  seems  to  be  most  prebiUde  in  Wfaiob 
the  strict  grammatical  cmutmotion  c<nnoidea  with  the  prubtKi 
olgeet  and  avowed  policy  of  the  instroment.  Tbe  dtioialon'tf 
the  Court  of  Admiralty  in  the  case  of  the  St.  jtnm  ia  fwndal 
on  this  construction  ;  for  the  flag  officer  was  boldeo  to  b»eirit 
tied  to  a  share  of  prizes,  because  be  had  not  left  the  coimaaiid 
onder  another  flag  officer.  The  word  "  omnmand"  baa  two  si^ 
■ificatiotts.  In  a  limited  sense  it  implies,  either  the  ianaediats 
power  and  authority  of  a  flag  officer  to  direct  the  notieBS  of  * 
squadron,  in  which  sense  it  Is  used  in  the  correapondeDos  be* 
twein  the  PlaintifiT  and  Earl  St.  Vineml ;  or  in  a  more  extm- 
sire  sense,  (he  paramount  authority  which  the  flag  offioer  holA 
and  retains  whilst  he  is  continued  in  the  same  aerrioe,  'Wbadnr 
absest  or  present.  The  former  steaning  corretpMids,  is  wq 
judgment,  with  (he  true  intent  of  the  proolamatiaB.     It  « 
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bleaor  objectkm  to  it ;  idii^sb  i3>tbat  it  .noders  the  daase.nngar  .3^^ 
tory  and saperflaoofl.  It  i&  a  strange  9iipporiti<Hi( .that  the i eoi^r  ■  ■ ...: 
respoikliBg  daaae  in  the: anteoedent  proqlamation,  which  haa:a  ^^itf^« 

elear  detooninate  meaning,  should .  be  alt^n^  to.  i^ti^odufie  anor  Tvcjis^. 
ther  daa«e  destitute  of  all  efieot.whatevJer^  If  thenf)|  be,two  mtmsr 
{iretations  of  a  idause,  and  the  one.  of  tJieiu  ^ves-a  ^ear  jneanh 
ing/and  the  other  affixes  no  .sense  bntii^hat^^ouldothiirwisedi^ 
jtecesBarily  intended,  it  is  easy  te  decide  whipb/af  tbe^  two  vvt^ 
pretatiens  onght  to.have  a  prelG^renQew:  It  should  be;  aq  consftru^ 
^*  ui  rea  megis  valeuiJ*  A,  supposed  case  of  haf  di^i^)  has  been  jrat 
at  the  bar;  that  a  flag  office  might,  be  called  bone  to.^com^ 
with  the  Lords  of  theA4nundty,  and>kiAa/cb  eyeW,  U  vpuld,Jbp  ^ 
hard  t»  depnue  Mn  of  his  shave  of  the  prises  tafcen  in  his.absen^ 
To  that  luMwer^^  n^  sui^h  case  has  ever  occurred  iu. the.  naVild 
history  of  this  country  so  far  as.Ixeoolleet  If  itshould  exist,r^ 
mif^t  berlameirted.  v  But  proolamationsi  like  laws,  are  adapM 
to*  cases  tiiat.nsnally  iiappen*.  It.has.been  ai^guediat  the  bar^lp 
the  present*  as  it  was  by  the  Counsel;  in  die<;ase  of  the  Si^Jnuif, 
:that  the  share  lef  the  flag  officer  was  given  to  him  on  account  fuf 
his  responsibilitg^i^and  therefore,  whilst  the  req^ouaiJiNU,ty  last% 
his  title  to  a  shaie  must  continue.  X  have  upt  yet  learned  wbeioe 
that  princqile  is  to  be  founds  It  is  not  so  eoqwessed  in  the  prOf 
clamation.: '  The  responsibilitjf  of  the  flag,  officer  is  not  coiexteur 
sive  or  co^xistecit  with  his  title  te  a  share  of  priaes^  It  commenfiep 
before  he'  arriifeson  his  station  and  actually  takes,  fhe  oomynand 
oftiiesquadmDi^aiwimay  well  continue.afterhehasJeftthe'CQmr 
mand  to  .another^  .  Is. not  a  share  of  the  prizes  proportionabiy 
^yeo  ^according  taiank  andstationto  every  commissioned  offi-q^ir? 
and  are  they  -not  all  responiuble  in  their  several  employs  ?  If  the 
flag  officer.  ie>  port,  after  leaying^  the  command  to  another,  be  eUr 
titled,  isurely.  the  flag  officer  ^before  he  has  joined  his  squadfon^ 
enghteqnally  toibemititied,  whickis  not  thecase^  JPromhenfe 
I  inServ  that  it  was  never  intended  that  the  title  itt  the  flag  offi^ 
to  a  share  of  priaes»  according  to  the  true  intent  and  meanings  aa 
well  as:to  the  spirit  and  thepolioy  of  the  instmmept. should  bf 
eo^existent  with  the  command*  Suppose  a  flag  officer,  ordered 
to  tak0<  tiie  jcommand  of  a  distant  squadron,  loiters  in.  port,  aB4 
neglects  to  transmit  the  orders  he  receives  from  tfaeAdmiial^>; 
surely  he  is  respoosiUe.  And  yethe  is  not  entitied  to  a  share 
of  prise-money  by  ther  proclama<inn>  For  these  reasons,  J  >imi 
o£epuuon,i>4hat  judgment  ought  jbo  be  /for  the  Flaint^^  ..     .;r^ 
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ISQS.    .      LordALVANLivCh.J.    I  cvinof  safBcieatlj  lamest  tint  I 
■    '  diouid  be  called  upon  to  pn>  m;  opimon  upon  tbe  interpretatieB 

^■LMOf  ofaproolamationreipeetingauibjeetoftbisDatuTs.  But,  aitW 
Tvena.  law  caUi  spon  me  to  put  a  coiulractian  npoD  it  Booocding  to  tte 
belt  ot  my  jadgmetit,  I  have  only  to  look  at  ths  prorl—tiaa 
with  referenofl  to  tha  subject  which  it  concenu.  I  agree  widi 
mj  Brother  Roakt  completely  ia  thinking,  that  a  proclamatiw 
of  this  nature  ought  not  to  be  oonBtmed  according  to  the  MDHt 
which,  at  the  first  reading  of  it,  ■  person  ma;  put  iqxni  tbewmdi 
that  itoontains:  forit  relates  tea  mbjact  which  embracCB  avtr 
riety  of  connderations,  and  admits  of  a  great  nnmber  of  tsSub- 
meats.  It  is  impossible  for  any  man  to  take  upon  himscdf  to  d» 
cide  npou  the  construction  of  a  proclamation  respecting  priSr 
without  iDforming  lumselfasaccuratelyaspossibteof  all  the  d*- 
terminations  that  have  taken  place  in  courts  of justioe,  and  of  Iks 
continued  practice  of  the  Admiralty  with  respect  to  the  diataribfr 
tion  of  priKes  under  similar  proclamations.  I  lament  the  son 
that  I  am  called  upon  to  decide  in  this  case,  because  I  coaiiai 
that  I  feel  this  to  be  a  very  doubtful  question.  Tfhr  nininlaiwf 
it,  becaosetiie  consequence  of  thesedoubtshaTiogimpressedapoi 
my  mind  an  opinion  correspondent  with  that  of  my  Brothsr 
Rookt  is,  that,  as  &r  as  thisCourt  is  concerned,  unless  the  partiv 
should  desire  it,  no  judgment  can  be  given.  In  constraing  tUt 
proclamation  I  am  under  the  nacewity  of  inquiring  what  have 
been  the  former  proclamations  on  the  same  subject, '  that  I  maf 
ooDStrue  thbact  ofthe  Sovereign  by  his  antecedent  acts,  omb- 
paring  the  on«  with  the  other.  I  must  therefore  look  back  Is 
Ae  manner  in  which  the  first  law  upon  the  subject  was  pnmil- 
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anee  in  the  oaptore  itself  was  necessary  •  The  words  of  the  pro*  1803. 
cIomatioQ  which  speak  ef  superior  officers  ai^,  '*  directing  or  as- 
sisting.'* Then  what  has  been  understood  to  be  meant  by  the 
word  **  directing?"  It  need  not  be  inunediate  direction  by  the  Tuokm; 
party  himself;  for  it  has  been  uniformly  admitted  in  the  argument,! 
that  a  direction  giveb  by  one  officer  devolves  upon  hi^r  successor 
who  comes  m  his  place,  and  will  be'  coisidered  as  his  direction. 
Then  I  am  to  understand  that  up  to  the  year  1744  this  was  the 
received  law  respecting  the  distribution  of  prizes  among  superior 
officers  ;  namely,  that  every  superior  offioer  was  considered  as 
directing,  wlm  had  that  command  which  the  person  giving  the 
direction  had;  and  that  he  took  it  with  all  its  rights^  although 
he  himself  had  never  done  any  one  act  in  pursuance  of  that  com- 
mand ;  that  evety  direction  given  by  the  person  in  whose  room 
he  of^ne  devolved  upon  him ;  and  there  was  a  constructive  direc- 
tioif  attaching  to  his  person.  That,  I  think,  is  the  fair  import 
of  the  law  as  it  stood  prior  ta  the  year  1744.  In  the  proclamar' 
tion  of  the  year  1740  the  words  are, ''  amongst  such  flag  oQoen 
as  shall  be  actually  on  board  or  directing  and  a&sisting  ;"*  but  that 
is  corrected,  and  I  am  hs^py  to  find  it  is,  because  if  it  had  not  it 
would  have  raised  a  difficulty ;  the  word ''  and"  is  changed  into 
the  word  **  or^'  and  it  now  stands — that  the  prize  is  due  to  those 
that  are  on  board,  or  to  any  person  who  either  actually  or  Ic^ 
gaily  shall  be  considered  as  **  directing  or  assisting  in  the  ca^ 
ture."  TheiH  Wore  the  year  1744,  such  was  the  law ;  whether 
absurd  or  not,  whether  it  led  to  consequences  injurious  to  the 
service  or  notj^  I  do  not  take  upon  myself  to  decide.  But,  vm^ 
questionably,  that  Was  tiie  understood  practice,. and. I  call  it  thl9 
Uw  of  the  navy.  In  tl^  proclamation  of  1744  the  King,  think^^ 
fit  to  add  arestrictiOn  to  this  law,  which  imputes  a  virtual  direct 
tion  to  persons  who  really  have  given  no  actual  assistance.  TSc^^ 
let  us  see  to  what  extent  he  so  restrains  it.  I  suppose  anincon^ 
venienoe  had  been  isit^  that  oncers  w^re  {^pointed  at  homer  and 
perhaps  never  went  out  at  dl :  and  therefore  the  King  tilought^ 
fit  to  alter  the  law  to  a  certaiu  degree>»  The  proclamation  ot 
1744  goes  on  pretty  nearly  in  the  ^ame  words  ^th  respect  Uk 
vesting  the  prize  as  tJ^at  of  1740,  t)iaf, ''  But,  in  case  any  priid 
shall  lie.  taken  by  any  of  hi&  M^est^s  ships  of  war  under  itid 
command  of  a  flag  or  Qags,  the  flag  officer  or  officers  being 
actually  on  boards  qr  dhrectiiig  or  <wngting  ini  the  capture,  shaEt 
have  one-eighth."    Thm.  it.  proceeds  to  state,  what  shall  he  tha 
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owofafltg  oftBer wtenmy howa;  — il in order'toi 
ligbt  vUoktwaaU  htvefacMi  giw  by  thcwgipotrf  dwdnl 
'  upon  Ub  of  all  the  powns  givsii '  to  his  predeeesaor,  it  di 
M  a  reatrictioa  vpob  the  li^ti  "  fbat  no  flsf  offiert  reta 
ImMihall  shafeinany  tmrnOftt  aballbe taken  fayiheAi|i( 
vUrii  he  hw  left  b^ind,  aftor  be  rinU  hav«  got  eat  <rf'  the  Itnili 
«f  his  BtatioD."  Nobodjr,  I  appraheod,  will  deny  that,  'as  the 
mwe  itood  ii|Mm  that  proclamation,  if  s  flag  officer  hod  wlwuiJ 
home  leenBg'  his  ships  under  the  comnond  of  a  i  apliiii  Md 
.net  a  flag,  he  woiildeqnaUy  have  eeaaad  tobe  entitisd.  to  Wi 
^nrat  Host  cerl^ialy  he  mteld.  The  aaaDitg  is  tliia  t  ir»«il 
.jMt  permit  SB  officer,  «fter  be  has  left  Ua  statiOD«  totheieie 
'•ny  prises,  under  whatevn*  eDmmmd  &e  nhips  may  hsfcA, 
irikrtfaer  wider  tbe  command  of  a  perMn  of  hii  owA  ruik.  or 
an  inferioi  tank.  It  k  a  poatiTe  legalalien,  thM  snder  bH 
■giveft  cirOumstftbteB  irbaterer,  the  duef  flagctffieer  rotwrmag 
bene  efter  hehas  passed  tJie  listitsof  bis  command, 'duAeease 
to  have  any  shve  of  prises  t^en  by  the  ships-left  beluBd,  irilk- 
•nt  eoDsidariogirkether  those  ships,  when  he  is  sopereededi  ^aU 
be  nnder  the  command  of  a  person  of  a  superior  Sag  or  not.  I 
naderstaod,  that  many  eminent  persona  tiiiok  that  wai  the  bast 
policy,  and  that  as  1001)  as  the  commandetui  chief  went  beyoDd 
the  limits  of  his  command,  and  oeised  to  be  capiAle.  of  ginig 
directions,  he  should  be  considered  as  if  actually  dead  with  n- 
speet  to  prises.  Thus  tbe  matter  stood  upoBtb^proelanatioa; 
in  the  apjrficatitm  of  which  nO  doubt  could  hare  arieeii  oucft 
fram  the  difficulty  of  ascertainii^  the  very  moncntthelwd pasMld 
the  limits,  wLicli,  however,  I  do  not  apptttliend  to  be  attended 
with  so  much  diflicuUy  aa  may  be  supposed.     But  his  Mai 


ttfted^  and  tbey  are  tli»  wordb  irhidi  infortanitely^glivie  :rii»>tD  <  SMfS. 
thoB  4iie«lioo«-  The  foilner  paroekuiiatmi^ad  ieikrmxiAAeftifj^ 
to  tlie  ease  of  die  eommander  -in  i^hirf'' giving  idiftetioibi*  a|id 
aoting'iii  his  statiea.  Ihateadof  thet,  tbe  Kqig^thag  thought  U^ 
as  I  think/  to  take  a^^^y  |m]t  of  diat  restriotioa.  WhMi  hlnak 
baok  aild  consider  the  adjudged  casdathlit  hav^  ttdtea  pbtee  mnotf 
I  ««i  boasd  to  say  that  tiiis  waanot^meant  toinakeihe  ^eia<ipe 
rigoroiB,^  bntwaa  rather  w  relaxatba  of  it.' '  I  dO'Vot-etitertiitGr 
tbe  paMey  of  the  alteration^  hanag.  nothaig'  to  do ivithtliaL 
When  Loid  S^^  Fmctfife  had' set  sail  to  ooom  home,  can  aagr 
hody ^ovbt- that hemight have retnmed  bade ?  InddOd  the nifo' 
no  longer  rests  on  the  dfonmstaace-  of  the  commander  hanog 
passed  tbe'limits  of  bis  statiom  The  person  who  ceasesto  bane 
a rig^  tO'prize-moneyiS'^' an^  admiral  retnnoiing  home,  leHTing 
shipi^  to  act  under  another  eommand/'  ■  It  is«aid  these  woyds, 
<'  nnder  anoA^  command/'  Ate  nugatory.  They  ar^  ao  if'  ibi^ 
mean  only  what  is  now  c6nt6nded  for;  becanse  the*  ships  mast  be 
teft  under  another  command;  he  coald  not  go  away  without 
leaving  them  ander some  other  conmiand/  Then;' was  it  meant 
that  an  admiral  i^etaming  home,  if  he  did  not  leave  the  shipir«io 
act  under  anotb^  command,  (for  I  caanot  help  thinking  that 
there  is  a  great'dead  in  the  words  *''  to  act/')  should  not  c€a»e4o 
share  in  priaett  If  it  meant  only  whfeit  the  former  proclamation 
did,  he  must  bav^  left  ships  to  act  tinder  some'other  cominati^; 
for  the  law  Would  create  a  cotamand  in  the  person  n^xt^'in 
seniority  to  hiln.  Therefore  I  cannot  help  Hiinking^  his  Maje^ 
must  have  ibeant  another  command'  with  refei'ence  to  some-* 
thing  arising  ^out  of  the  nature  and  usage  of  tfaeservide.  '  And 
what  IS  construed  another  command  under  these  words  is  tile 
only  question.  Now  I  tiUdk  a  gteat  deal  arises  from  the  woNI 
••  home,**  *  if  We  attend  to  the  policy  of  this  regulation.  If  it 
were  meant  to  encourage  persons  to  remain  upon  thea  sta- 
tions, and  not  to  invent  etcuses  for  returning,  but  that  the^ 
should  do '  so  at  the  peril  of  losing  their  share  of  prize,  wliy 
should  the  words  •*  return  hom^  only  hav6  been  used?  Why 
should  not  the  proclamation  have  said,  ''absent  from  their  stti^ 
tion,  leaving  ships*  under  another  command  f  Suppositag' 
Lord  St.  Vincent,  instead  of  coming  home,  hdd  obtained  leave 
to  go  to  Lisbon  for  his  heiilth.,  he  then  would  not  hkve  foll^n 
within' these  words ;  he  would  not  hstve  been  an  adiniral  re-* 
tofming' home;  leaving'  ships  or  vessels' to -act  under 'toother 
command;  but  ho  would  have  been  an  admiral  leaving  sbipsi 
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ISOjL       nnda  the  enmirtinil  of  the  next  Sag  •ffioer.     I  sapfoao  nobody 

vill  contend  that  he  oOuld  not  1uy«  shared  then.     TiieFBf<»m. 

l.Md  Velio:!  vhen  I  Me  vhat  these  words  are,  I  cannot  but  conceive  tbai 
TuriBB.  the  fnunera  of  that  proclanution  meant  to  make  a  very  nmrntiil 
alteration  in  the  regulations  raapectiag  an  admiral  qnittii)^  Ua 
station ;  and  that  it  waa  mt  the  iatentioB  that  it  should  iaciaim 
everyman  that  should  leave  his  station  for  suaj  reaaon  vhatevaj 
but  that  no  admiral  under  the  partieular  circonstaneea  ofretm- 
ing  home  leaving  the  ships  under  another  command,  thoo^  h^ 
contiooed  in  the  eommisatoo,  should  not  share  in  prixea.  I  no« 
come  to  consider  the  meaaing  oi  the  vords  "  another  coommiid." . 
■*  It  is  said  that  by  these  words  must  be  meant  the  comaaBd  af 

another  flag  officer.  Now  I  oonfess  I  do  not  see  any  aeoesn^ 
for  that.  I  think  hie  Majesty  must  have  meant  by  the  wocds 
"  another  command,"  that  when  an  officer  comes  baok  from  bii 
atatipn^  net  temporarily,  not  with  a  determination  of  retumii^, 
but  with  an  intention  of  leaving  the  fleet  to  act  under  the  cob- 
mand  of  a  pOTson  to  be  appointed  in  his  roooit  that  officer  w 
retuxnitig  shall  not  shore.  The  former  words  would  have  an- 
swered every  purpose  if  the  ol^ect  had  been  what  it  is  coutooded 
onght  to  be  the  object  of  the  prociamation.  And  therefore  hit 
M^esty  having  thou^t  fit  to  alter  these  words,  we  are  bound  le 
construe  them  according  to  the  usage  of  the  navy  with  reqteot 
to  the  subject-matter ;  and  to  put  such  an  interpretatioq  upon 
them  as  will  give  a  real  esSect  to  the  words,  and  not  a  nominal 
one.  This  is  the  construction  I  put  upon  the  proclamatioos 
themselves,  without  any  assistance  from  adjudged  cases.  It 
remains  then  to  be  considered  whether  any  interpretation  has 
been  put  upon  them  by  subsequent  usiige.    There  ■» 
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was  superseded  by  Admiral  Smithy  upon  which  the  Plaintiff  in-  1802. 
sisted  he  was  entitled  to  the  whole  share.  There  Lord  Man^d 
was  clearly  of  opinion  that  the  captain  was  certainly  \inder  the 
command  of  some  flag  ofiicer ;  but  whetfa^  under  the  command  Tuc 
of  Admiral  Smith  or  Lord  Harry  PauUtt,  was  not  material  to 
the  claim  of  the  Plainiiif.  He  certainly  did  %ct  under  the  com- 
mand of  one  or  the  other :  con^equendy  tl^e  whole  share  did  not 
belong  to  him4  The  opini<m  of  Lord  Mbn^ld  in  that  case 
shews  that  there  is  no  necessity  in  point  of  law  that  a  flag  officer 
should  share,  only  that  if  there  should  be  any  flag  officer  com- 
manding^  he  should  be  entitled  to  his  eighth.  The  next  case  ia 
that  of  Pigott  y.  fVhUe,  which  certainly  throws  some  light  upon 
a  subsequent  point  of  this  case, '  which  I  wjU  just  mention  before 
I  close  what  I  have  t6  say,  namely,  Xiord  Neftpn's  right  to  share, 
supposing  Lotd  8i.  Fineent  not  to  have  ilny  right,  upon  which  a 
great  questioti  Was  raised  tit  the  trial,  which  may  ponsibly  be  thir 
subject  of  dbcHssibii  hereafter  before  another  tribunal.  But  the 
case  of  Pigott  ▼.  Whiit,  Itiiink,  determines  only  this ;  that  whe^i 
Admiral  Pigdit  oame  upon  his  station  and  gave  orders  to  Ad- 
miral Digby,  he,  as' it  were,  adopted  the  orders  giyina  by  Admi-* 
ral  Digby^  and  took  them  to  himself;  and  that  very  ship  to 
which  Admiral  D^fy.  had  given  coders  wds  from  Uiat  time  to 
be  considered  as  acting  under  his  orders.  It  goes^a  great  way, 
howev^,  towards  proting  that  if  Lord  Nel$on  may  be  considered 
OS  a  person  having^  another  command,  he  must  be  considered  aa 
having  yirtually  directed  Ciq>tain  Digby,  as  well  as  the  other 
ships.  But  I  tUnk  that  case  proves  nothing  more.  Then  comea 
the  case  of  JohnsfonfiY.  Margelson,  which  was  argued  twice 
here.  It  is  very  true  that  the  judgment  does  not  touch  this 
point.  It  only  decides  that  previous  to  the  cloture,  JaAmtoue 
had,  to  all  intents  and  purposes,  ceased  to  have  either  m  actual 
or  virtual  cOminand  over  the  officer  commanding  the  capturing 
ship.  Itie  argument  proceeded  upon  grounds  nearly  similar  tn 
the  present,  but  the  Conrtdid  not  choose  to  decide  upon  them. 
The  point  there  contended  for  was  atleast  doubtful  at  that  time, 
and  certainly  may  have  been  considered  as  such  ever  since.  It 
was  argued,  that  there  must  be  another  flag  officer,  under  whosa 
command  the  captain  must  pass.  But  it  wa3  there  answered, 
that  the  fourth  clause  of  the  proclamation  doee  nojL  imply  that 
another  flag  officer  must  be  left  in  command,'  for  that  the 
command  of  the  senior  captain  left  behind  was  sufficient  to 
answer  the  words  of  the  proclamation,  and  it  was  not  necessary 

that 
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iMS.  fliflt  another  flap  officer  abonU  be  appointed  to  [mt  an  erfd  la 
'r~~~  Commodore  Johnstone's  comnand,  vhiett  determined  by  liia 
lordNinos  appointment  to  the  expedition  against  the  Cafe  of  Good  Hope. 
TuciEK,  Where  a  flag  officer  quits  hin  station  to  retnm  home,  the  cam- 
ttand  derolves  upon  the  senior  captain. '  Bvt  tf  it  be  thn  when 
he  is  retmming  from  his  station,  itmnst  beso  when  hiaaannmd 
is  actoally  determined.  These  Were  the  ai^nments ;  ondl  think 
they  were  tcry  conclusive.  At  least  I  think  that,  iodepnidrat 
oftheanthoritiea,  they  were  well  founded.  I  adsHt,  howevari 
Aat  the  case  determined  nothing,  far  titot^  tte  pointwas  rwMd, 
we  cannot  find  the  least  inclination  in  the  Court  to  deoidecitkr 
Me'Way  or  the  other,  llien  comes  the  case  of  tfae^oMX  Jlmm. 
T  admit  diat  tfie  learned  judge  has  not  decided  that  oaae  npw' 
&e  pdnt  which  arises  here,  beoaase  he' decided  it  nptm  ths 
gntnnd  that  Adnmal  Murray  had  Dot  abdicated  his  oomnuaL 
Bat  I  say  that  would  not  have  been  the  ground  of  this  dMtilsa 
if  Hit  oj^on  had  coincided  with  what  the  King's  AdTOoale  at 
the  latter  M)d  of  his  ailment  threw  out,  namely,  that  the  eo»- 
ii^d  mast  derolve  upon  a  flag  oflioer,  or  it  wiU  be  at  an  Mri. 
I  hav^  looked  cOrefiilly  into  that  case.  All  the  argominta  of  the 
King's  advocate,  till  the  very  last,  are  in  AiTonr  of  the  DeAa- 
dant  in  this  action :  for  he  contends  throughout,  that  an  offiwr, 
in  order  to  be  barred,  mast  haVe  left  the  ships  under  the  «n- 
matid  of  some  person  superseding  him  in  the  very  comnond 
which  be  was  then  leaving ;  and  ^at  if  it  was  a  temporaty  ab- 
sence only,  he  would  not  be  barred.  The  citcunutancesofthtf 
cue  were  almost  the  same  as  in  Ae  present  case,  with'thia-^ 
fhrence  only,  that  Captun  Mowatt  was  not  an  admiral.'  A^dmiiil 


Lord  NiLtoir 
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Qtiolhericomfliander  in  chief  on  tjbis  station,  to  take  tbe  ships  and 

vesseb  named  in  the  jnargin  under  your. conunaiid,  and  apjr.othe|r 

ships  cmBmanded  by  a  junior  officer  to  yourself/'    Then,  bad  be 

left  the  shws  under  another  CK)inniand?,  ..It  was  determined  he      Tuckk^. 

had  noi.    But  it  was  said  the  learned  JudgP  determined  t||iat 

cause  upon  thk  simple  cironmstanoej  that  the  person  whpm  ijue 

then  left  in  command  was  not  a  flag-  officer.    It  is,  not  necessa]^^ 

for  me  to  state  at  length  the  arguments,  but  i^  ey ery  ,one  oi.ibfiii^ 

except  the  last,  it  is  strongly  urged  by  the  ^^g's  ^Toqate;  ^f^ 

the  w^tda^  of  the  proclamation  n|ust  be)  understo^od^pf  one  whp 

had  acliialljr  and  intentionally  quitted  and.ab4ic^ted..hi^  oojja^ 

nmnci.    Then  be^  goes  on  to  give  instances  >  <^  bis^  not ,  having 

done  sQ^such  eshiB  jM)cietary/a  salary  being  continued,  <^d  tba^ 

ikfi  duti^es  and'^oi^liuneiits  of.lus  office  must  be  deeijAod  r^ipr(>Y 

cal;  that he» must Jbe ami ^onsidjBTo^  as  ^porso9 not  haying  al^diT 

oated^is^ooiilmai|d>.<»v  lej(t  it  for  the  purpose  c^  putting  it  ui^d^ 

another  ^  command .  within  the  meaning  of  the  proclamatioii. 

Then  he  says, the  .whole  clause  must  be  undenitood  to.  refer  Uf 

sBAOther  appoiiitinent;  under  ^  flag  officer,,  and  like  a  j^dicipiiii 

adyoeate-  he « ayaiU  ;hiipself  of  that  argument.    Then  comes  the 

jttdg^nent.ofthe-Qmrt;  and  if  Sir  William  Scott  had  put, ^^ 

same  conntra^^tion  <upon,  the  proclamation  which  we  are  p^U^ 

upon  to  ad^pt.on.  thepart  of  the  PlaintiC  J  cannot  co^ceiy^ 

that  he  could  ha^e  given  the  sort  of  judgm^t  that  ^  did  give, 

for  it  woa^thftye  j^n.a  mi^  ^hort^  .ap^wer  tp  have  ^d  th^t 

Admi]^  MwtJTfiff,  Must  have  left  the  ships  ^^^  another  qo^- 

mand^  !wsithiwhiph  ccfljunwd  Captain  Hwaf^  w/^  p^ot  jmyesif^ 

theoneaning  pf  ;]t)ie  prpplaipatipn  being  ''i^ft  und^  the  cp^ny 

maud  j<rf  wptber  flag.";   If .  thftt  ,ha4  becjn  .  h\^  fViUiam  Scotf^a 

ppinioiai  J  joapnotbut  b^Yi^  tlij^ U, would  Ijaye.b^eni^th^^ 

atien/ofihis;  judgment .  ^^tf,  I  jthink  it  was  hjbf  opiniotp*  that 

Gwpiim^Mil»n(^^yf^  ^poth^r  ppmnifi^dU  n9t  %9^ose  he  wfl8 

^t  jan  ^dmir^lr  but  ih^t  it  wp^lA,ha^  bas^  anothe;c  cprnmantf 

\£A4ff^J^MiirirajfhfA^,qop^}^ojfie^^^     an  int^sntipn  o/ ab^r 

ca«Wgki»PmooaMWm*.,the  judgment  U  Tery  s|.ort,  «nd 

i4ainly.pi90fiefKl^  pn  t|i§  m^re  point  of,  Adnural4ftirr(iys  npt 

haying  .ab4ipf^te4  tbe.cpn^na;ld :  fmd  there,  is  not  one  syllable 

which  fjEdJs  frpin  Sir.  fVilHam,SfQtt  from  whence  it  can  be  col- 

kctfid  tb#t:  he  tto^I^  j^^z^.  hp^n  of  ^  a^  different  opinion  if  Captain 

ilcwn^  h^  heen  fi  flag  pfficeix    I  cannot  help,  therefore,  think- 

^•g^  that,  the  cpustmc tion  ^hi/ph  tha^  learned  Judge  put  uppn  the 

yroqlamation  was  not  that  ^hich  Js  now,  atteyppted  to  be  put 

upon 
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1603.  «p(Ui  ft  1)7  the  Plaintiff'.  And  T  ooondw  Oat  can,  Aokghasli 
■  ■  ~  '  deteriBfaiatnm  upon  Ae  point,  yet  iodioatn's  of  the  t^Bion  of  a 
'  ^^"^  "■'■•o"  ftgj  greiA  Judge  reapectia;  the  conttnwtioii  of  thia  proelaia* 
TnoxiB.  don.  This  being  the  case,  let  ns  conaid^  irliat  einmnctaaMi 
took  place  to  indicate  whether  Admiral  Ixird  St.  Fimeemt  wm  or 
waa  not  an  officer  retmning  home  vith  an  intentioD  of  laar^ 
■UpB  to  act  under  the  comnuoid  of  >odi|b  mpam  officer  to  he 
appointed  in  his  room;  for  I  do  admit  that  if  he  cane  hosM,  or 
im  recalled,  not  for  a  temporary  porpoae  and  with  an  ii 
Tetnming  back  again,  bnt  lesving  ahipa  to  act  nnder  i 
command,  not  his  own,  Lord  Ndtom  would  be  entitled.  Bit 
JLord  Helton  waa,  according  to  my  apprehenaion,  actisgr  4>amf 
Ab  whole  time  nnder  the  command  of  Lord  Ht.  FukkiU,  It  ii 
tmf  &at  the  letter  which  Lord  St.  Fimait  wrote  haa  ^  wnd 
"  rehnqnigh"  in  it :  and  it  does  appear  firmn  thenee  thai  he-M 
some  thoB^ti  of  totally  reKoqnidnng  the  commaatl.  Bnt  Lnd 
St.  Vincent  aaid,  he  shonld  not  r^inqniah  the  eonuwDid  till  t» 
cumatances  made  it  necessary.  He  was  told,  "  Whaaoawyw' 
health  requires  it,  yon  may  cone  to  Gnat  Sritaim"  NorAdha 
come  to  Great  Britain  with  an  intention  of  relinqiiiabiiv  that 
command.  Is  there  any  thing  in  this  from  whence  it  cam  heaal- 
lected  that  he  came  home,  the  Admiralty  bsring  an  inte^ioa  to 
appoint  another  commander  to  supersede  him?  When  Lnd 
8t.  Fincent  came  home  he  was  received  aa  dmunasder  in  drnt; 
be  was  cDiresponded  with  as  comnander  in  ehief;  hm  gaw 
-orders  aa  commander  in  chief ;  and  it  waa  a  awMiidarnHu  Urn 
before  he  actually  resigned  that  command  and  another  « 
waa  appointed.     N^ow,  who  was  the  t 
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theivQfdfl  ^'  Itanmg  the  ships  to  aat  under  another  cMnmoidl.*'       IM2. 

Hie  faets  ieure  indiositiye  that  ha  wbb  in  the  "terf  situation  in      — 

which  Ajdmiral  Murray  is  pronounced  to  have  been  by  SirWtf-  i^^Hwiatii 
ham  Scoit*  He  had  not  leff  the  ships  to  act  under  another  com-  Tocse«. 
mand.  And  I  conceive  that  authority  goes'  to  prov^  that  Ad- 
miral Murray  had  not  left  the  ships  under  another  command, 
not  because  the  person  happened  not  to  be  a  yice-admiral,  but 
because  Admiral  Murray  had  not  abdicated  the  command. 
Then  the  constructiim  I  put  npoa  it  is  the  same  with  my  Bro- 
ther Rooke^s.  I  do  not  pretend  to  say  I  look  upon  this  as  a  veiy 
elear  eaia ;  far  from. it ;  I  bare  turned  it  overand  orer  again  fn 
my  ndnd;  I  am  mader  the  neeeasity,  however,  of  putting  the 
b^t  construction  I  call  ttpon  the  i^^amatton,  and  of  making 
it  cuiSMnpable  to  what  I  conceiye  to  be*  the  real  Intention  of  hb 
M ajes^.  Upion  the  whole,  I  am  of  opinion  th^  the  proefaMMition 
of  17fi6  £d  net  mean  to  eirfbrw  or  to  extend  the  proehanatieii 
of  1744 ;  ^t  it  meanit  to  explain  it,  or  rather  te  relax  it,  and  to 
say,  that  a  commander  in  chief,  merely  going  out  of  his  station; 
and  ceasing  to  exeonletjbe  active  duties  of  it,  shoidd  not  there- 
fore be  ei&elnied  ftnm  prise ;  but  oiily  where  he  put  the  fleet 
under  the  command  of  some  other  penon  who  was  to  take  Ids 
station  and  ilU  Aat  po«t  which  he  befcve  had  fflled.  I  cannot 
put  any  ottier  oonbtruetien  upon  tbe  words  returning  hoitt4^.'' 
And  I  cmflM  Ihiiite  not  heotd  that  diiBcnIty  an&wetred  Which 
WBS  utged  irt  ihe  bar,  and  which  iny  Blx>ther  Jto«'^r  referred  ti^; 
namely,  if  A)diiural  Mup^y  had  left  a  vibe-admiral,  <hen  h6 
would  hav^  left  ttfe  iMlpn  nndef  another  commienid:  bilC  if  tiM 
rice-admxnd  had  died,  then  would  Adtiairai  Sturftn/^  irfgM  ha¥e 
roviVed^  or  noti  I  am  exti^mely  soity  to  be  u^r  the  neo)s#- 
wHy  of  glvittgr^n  'opinion  by  -WbStM  the  pat^e^  wiB  W  dejiriVeA 
of  the  benefit  of  any  judgment  in  this  Court.  My  oj^t&mt 
however,  i^,  that  by  the.  true  construction  of  this  pvoclamatioA 
tike  W<Mb  ^*  anetbeif^  comma&d^  do  not  refer  to  th^  command  of 
a  person  acting  ai^er  th^  ordelps  of  the  offlser  wIk>  tpntn  ^e 
station ;  but  that  the  proclamation  was  only  intended  to  exchid^ 
ftom  sharing  in  prizes  a  commander  who^  wtthout  any  inten- 
tion of  returning,  comes  home  and  is  superselfed  by  ahbft^ 
oflicer.  The  consequence  is,  tltat  there  can  be  no  judgmeM 
giTeh  by  the  Court,  unless  the  parties  pray  to  ha^e  a;fttd'|nnent 
given. 

On  an  intimation  from  the  coonset  for  Ae  plamtiff'that  13S»f 
wished  the  judgment  of  the  Court  U>  be  pronounced  against  dieSr 

client. 
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1BQ2.  client,  in  order  that  the  case  mi^ht  he  carried  info  a  court  of 

— ^—  error,  Mr.  Justice  Heath  withdrew  hii  opituon,  and  the  Comrt 

TuGsia.  Judgment  for  the  Defiendanl. 


MMiMih.  Parker  v.  Pistob. 

Um/.fm.iMte  fT^His  wBi  a  Fole  calliof  OD  the  Plaintiffto  shew  cause  ^tj 
«n!ml  t«t-  the^erifis  of  London  Hfaonld  not  have  time  to  tetam  a  writ 

nn*"«C^  of/Eeri\/aciai  to  the  first  day  of  next  teem. 
raqvMtoriiM  The  Defendant  was  one  of  two  partners,  and  the  appGcatiaa 
j»^!g**'P  was  made  on  the  part  of  several  creditors  of  the  partDership,  and 
•ha  •terlftiM  the  object  was  to  prevent  the  partnership  goods  from  being  sold 
teiMuniiM  ,„,(j|]  gj,  account  could  be  taken  of  Che  several  ciainu  upon  thk 
■onivMcanbe   property. 

^^"dloLt  ^"'  ^^"3*-  ^^°  obtained  the  rule,  observed,  that  the  sheriff 
upM  Vbmfmt-  was  only  entitled  to  take  possession  of  an  undivided,  not  of  a 
JJ^*''^  separate  moiety  of  the  partnership  goods;  that  he  could  onlj, 
hold  that  moiety  in  the  same  manner  as  the  Defendant  hiuudT 
had  done,  and  that  as  the  Defendant  was  not  entitled  to  sell  the 
partnership  goods  without  the  consent  of  his  partner,  the  sheriff 
ought  not  to  be  obliged  to  do  so  by  a  Writ  QtreHditiain  tiponA 
He  mentioned  a  case  in  the  Court  of  King's  Bench 'where  a  fiin- 
lar  application  bad  been  made,  which  stood  over  sevetsi  tehni;' 
and  the  rule  was  at  lost  made  abscdnte  by  consent,  the  PUntiff 
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judgment  against  one  co-partner  the  sherifT  may  take  the  goods        1802. 
of  both  in  execution,  and  the  other  co-partner  hath  no  remedy      — — 
at  hiw  otherwise  than  by  retaking  the  goods  if  he  can ;  for  the        *"** 
Tendee  of  the  sheriff  becomes  tenant  in  common  with  the  other      lPistob. 
co-partners." 

The  Court  were  of  opinion  that  there  was  no  ground  for  their 
interposition ;  that  it  was  a  very  plain  case  at  law,  and  that  all 
the  difficulties  were  to  be  encountered  in  equity  ;  that  the  safest 
line  of  conduct  for  the  sheriff  to  pursue  was  to  put  some  person 
in  possession  of  the  Defendant's  share  as  vendee,  leaving  him 
an^  the  parlies  interested  to  contest  the  matter  in  equity,  wher^ 
a  bni  might  be  filed*  statipg  that  he  had  taken  possesion  of  tLe  - 
property,  and  praying  that  it  might  not  be  disposed  of  until  all  . 
the  claims  were  arranged. 

Rule  discharged.       . 


Chapman  v.  Koops. 


MMkS9ilu 


^T^HIS  was  a  rule  calling  on  the  Plaintiff  to  shew  cause  why  it  A/./*,  hftrtug 
should  not  be  referred  to  th6  prothonotary  to,  inquire  if  the  ["^J*^"^*"/^ 
Defendant  had  any  and  what  interest  in  the  effects  and  premjises  the  Defendwii, 
seized  by  ft^  sheriff  under  an  execution  at  the  suit  of  the  Phun-  ^^^^^^l 
tifil    It  ^pQ0red  that  the  Defendant  was  one  of  twenty-six  pefv  manofiictory 
SOBS  carrying  ou  the  straw-paper  manufactory,  an  undertaking  |^^||f,''t!»^ 
for  whidh  n  patent  had  been,  granted  to  five  persons  originally,  whom  he  wu 
and  ijfien  an  act  had  pass^  enabling  them  to  mutiply  the  shares..  !^2|^^,^nt 
Under  that  act  the  shares  had  been  multiplied  to  twentv-sb^  tban  hh  whole 
and  the  .  Defendant,  for  a  separate  debt  of  his  own  of^OO/.  'h^[uf  havi|,g 
having  been  sued  to  execution/ the  sheriff  had  seizied  and  pi^ian  *<^>'»t  «i>« 
oflicer  into.posseiision  of  the  Defendant's  undivided  interest  iii  ^Jtiienblp^ 
the  manufactory •    This. application  W93  made  by  the  iwenty-five  i^p«'<y>  ^'le 
other  patentees,  who  stated  that  KoQpt  was  indebted  to  the  con-  to  refer  It  to 
oem  in  moire  than  the  amount  of  his  share.  <'*^  prothooo. 

Shepherd  Serjt.  shewed  cause^  and  insisted  that  if  the  Defend-  wiimt  wti  the^ 
ant  had  fmy  interest  in  the  property  the  execution  was.  re^gular ;  j^f^^^V^'l 
if  aot|  it  was  the  duty  of  the  sheriff  to  have  returned  nuUn  bona\  cffecu  seised.' 
an4  that  if  the  oth^r  partners  were  desirous  of  removing  the  in- 
convenience of  the  ei(:ecutiQn^  they  might  becqinfi  purchasers, 
wbeii  the  sheriff  proceeded  to  sale. 

VOL,  ^11.  u  .Cocke/l 
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Cockttl  and  Onslaa  Serjts.,  in  guppoit  of  the  rtAo,  urged  tfaat 
unless  the  Court  interfered  the  whole  inuiH&etwrf  votiU  ba  at 
n  stand  ;  thnt  it  was  not  ia  the  power  o€  the  parties  who  sov 
Knnpi.  applied  to  the  Court,  to  compel  the  ihMifrto  return  the  wiit; 
t\vnK  several  raises  had  taken  place  in  the  King's  BaBcb*  when 
if  had  been  rcforred  to  the  Master  to  take  similar  accoonls  with- 
out any  consent  being  stated  in  the  rote,  and  thoa^h  in  s  lab 
rose  it  wna  expressed  to  be  by  consMit,  yet  it  tippeara  that  the 
Conrt  droTe  the  parties  to  that  consent  by  threetening^  to  e 
the  rule  from  time  to  time  till  they  did  so ;  and  that  iritli  r 
to  the  jurisdiction  of  the  Court,  it  had  idwKya  beeo  i~ 
competent  to  them  to  interfere  to  prerent  ait  impri^ier  nw  at 
their  own  process. 

LordALVANLKY  Ch.J.  I  hope  this  will  be  thetaat  aj^ctr 
tioH  that  will  be  made  to  this  Court  of  a  similar  nature  with  the 
present.  It  appears  to  me  to  be  most  clear  that  without  the  cotr 
sent  of  all  parties  the  Court  1ms  no  right  to  restrain  the  Plaintiff 
from  taking  ndvantiige  of  the  execution  which  he  haa  iasued 
When  persons  enter  into  partnership  they  must  be  aware  that 
the  separate  concerns  of  each  partner  may  in  some  cases  intra- 
duce  11  variety  of  claims  very  inconvenient  to  the  general  part' 
nership  concern.  By  the  law  of  England  the  creditor  of  anj 
one  partner  muy  take  in  executioa  that  partner's  interest  in  a^ 
the  tangible  property  of  the  partnership,  and  will  thereby  he- 
come  a  tenant  in  common  wiUi  the  other  partners.  Tltis  tk 
Plaintiff  has  done,  and  we  are  desired  to  restrain  hia  executioa, 
because  it  a  alleged  that  he  stands  in  the  shoes  of  a  partner,  wha 
would  not  have  a  right  to  molest  the  other  partuen  until  aD  ac- 
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• 

f^  of  wUcb  ^re  is  no  {Njetenqe  for  tefitj:|HjMap^  bim/jwoe  no        1803. 
l](U3Coiidiict  h^  hewB  s^gge^ted.  Nor  are  w^  autboriaed  to  refer      - 
to  our  ofl&cefs  911CJI1  i^^Uters  of  acocHUit  as  am  tbe^oper  subjects       "^0.''^* 
of  iuvestigatiqu  in  fi^coiqqrt  of  equity.  K oops. 

CBXH$nu  J.  NotiiiDg  bas  heeii  seated  to  diew  that  an; 
iniprppor  Vf  e  l^s  hee»  jwi^  of  the  process  of  the  Court.  The 
l^w  \m  determined  ^bat  property  the  sheriff  may  take  posaes- 
^on  and  dispose  .of  under  an  execui^ou;  %ai  Wi^  caaaoi,  ereot 
enrsfilF^s  Wto  ^  cou^  of  equity  fo^  the  puifpose  of  taking  aa- 
^uwts  ivjthA^iit  ^  ccms^t  of  the  i>%K^€i,  The  om^  gf  E^iie  ¥. 
])0fiidf9»f  Doiig.  RSfif  (which  ^as  been  referred  to  in  some  of 
these •«ases)  is  |«Wfftwdly  different;  thare  t}ie ^plicatiop  wa^' 
miade  by  Ifca  aju^goees  pf  <H^  pprtper  to  have  a  moiety  of  the 
jxrOflaae  of  tbf  goojis  takte^  in  ei^j^outiw  for  a  debt  of  the  other 
pi^to£ir/  bat  i?^.eb;J60lijOB  was  SEiade  to  the  s<de  by  the  party  op* 
^yi%>  fM'  to  ail  ffpeoupt  bf^Vi^ '^en  }py  the  Vaster  by  the  pacty 
ieyyij;^  i^ioiigfa  be  4amsd  the  title  of  the  Insolvent  .pairtuer  to 
lUy  of  ^  g9Ads*  The  .#bQil($9>jeotio9  to  this  application  is,  tbai^ 
(tb9  £oi9rt 'Cfsmot  4iiraot  a  purtoeisbip  ji^coo«iit  tabetakea  witii- 
iOtit  ^f»w^^^g  fL  godis^ljl^n  t\^  ^oes  wt  belong  to  it 

Rule  discharged. 

ToVT^'a  fttxd  Another  1;.  Hubbard.  .    ^|,».^9lV 

•'T'ffff;  ^aa  an  action  brought  to  reeover  damagei^  against  the  if  a  BritiA 
•*    Defendant  for  not  tenploytog  a  sWp  iu  pursuance  of  ai^  merchant  ciiar. 
agreemtMi  for  AsA  pwpose.  It-oame  <m  to  be  Med  beford  Lord,  ship  on  &  yov- 
Jlvan/A/  Ch.  J.,   and  a  specisJ  jury,  at  <he  sittings  after  last  XJi^foV* 
Hfieiaetmos  tann>  wtien  a  verdict  was  found  for  the  Plaintiiis  for  cargo  of  fruit, 
the  sun  4rf  748/.  s*jeet  to  the  ^piston  «f  4he  Court  on  the  foi-  J^^' J^^^T 
lowing  case.  :  tiic  umuI  ex- 

The  Plaintiffs  being  owners rf  the  Swedhh  vessel  called  the  "i^P^^e.'JX'of 
Eoomamyjo/Jiioclskoim,  sn  4he  16th  Deeemhef- 1609,  entered  into,  princes,  and 

4ke  ibUoiffing  maoiMEaaduAi  for  ^havterkig  the  said  ship  to  tbe  vtmed^froiu'^' 

2>afe«>daot.  :.-  rtndiinjr  5e. 

^  Umdim,  13th  Decefober  M«0.  s^t^i^fjutl:: 

^*  JMemoraadinn  for  Charter.  son  by  an  em* 

^  itodUa  day  wutuaUy  Agveed  between  H^iw  Peier  Sclnmberg  fj^^tZu 

/ortand  thlbdialf.of  ibax)w»eM4)f  4ihe  good  sbip  or  vessel  criled  ^  ^^  Britith 

GoTemmcnt, 
4be4bMfii4fc  •wu«r4iBniiotj  }>y  ptocmHIh;  on  the  vojagcfafterdie  cintorgo  is  talu;H  o%  entitle  himself 

^  Vide  PhHvf  r.  Aul4iPi  9  Cjm^H.  ^tSO.  Thtm^ystm  w  Jt^e^^^,  4  East .  34.  Af- 
Unien  ▼.  ItitcAiV,  10  East,  530.     hiaury  v.  Sftedden,  10  £ast,;£r40.  Jtfcnnfft  v.  fion- 

Wi5SMt«/4r7r*«49t.  jfefliU  «^  ikSIt,  S  Ta^^SM  Sitf.  iHrtAoii^  v.  Bfo/die, 
^^XlW^t-  ^11-     ^^'^t'  ^«  lM«y«-f  5  Tanqt.  8S4.  8f9.  835. 

V  2  the 


>B3  CASES  IN  BflCHAmMAS  niRH  ' 

1802.  t!ie  Econtmr/ of  Stockholm,  of  the  barthen'of  100  lota  or  thet«- 
ahnute,  now  lying  in  the  river  1'hantrt,  whereof  ttie  said  Hmt 
nnii  Aiiotiivr  Peter SchotibergK  mfister,  nndMr.  fYilliam Hvbhard^ Lonim, 
iiopb'.ht.-  ""srchaiit;  that  the  said  ship  being  tight,  staoneh,  snd  rttong, 
and  every  way  fitted  for  the  voyage,  shall,  with  all  eoDvenient 
.<i[H-cd,  Rail  and  proceed  to  Ponte  del  Gada,  in  the  itdand  tfSt. 
Mjthaeh,  or  so  near  thereunto  as  she  may  safely  ^t  and  then 
receive  from  the  factors  or  agents  of  the  «aA  merchant  a  M 
and  complete  cargo  of  fruit  in  boxes  {London  market  boxea^ 
not  chests,  the  merchant  or  his  agent  at  Si.  MiehaeFt  to  fiinnk 
the  necessary  papers  for  declaring  the  cargo  to  be  neutnd  pro- 
perty, not  exceeding  what  she  con  reasonably  stmr  snd'  ear; 
over  and  above  her  tackle,  apparel,  provisions,  and  fBrmtnc, 
and  being  so  loaded  shall  therewith  proceed  to  th«pert  of  Lam- 
dan,  or  so  near  thereunto  as  she  may  safely  get  and  deliver  the 
same  on  being  pnid  freight  by  the  merchant,  hb  exeeatois,  ad- 
ministrators, orassigns,  at  and  after  the  rate  of  nine  BltiUaigsasd 
sixpence  pfr  box,  with  five f>«r  rM(.  primage,  with  two  thiidi 
port  charges  and  pilotage,  as  customary  (restraint  of  prineea  aad 
rulers  during  the  said  voyage  always  excepted),  one  half  of  fte 
freight  to  be  paid  at  unloading  and  right  delivery  of  the  car^, 
and  the  remainder  by  a  good  bill  on  Loiulou,  at  one  month  after 
date  from  the  time  of  delivery.  Forty  running  days  are  to  be 
allowed  the  said  ship  at  Ponte  del  Gada,  and  deliveiiiig  at  Lok- 
don.  Demurrage  ten  days  at  three  poands  per  day,  over  «id 
above  the  said  laying  days.  Penalty  for  non-performanoe  of  Ikii 
agreement,  one  thousand  pounds. 

'  Ham  Peter  Sckoi^erf. 


HvBBAftXi. 
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aeaaoB  being  the  latter  end  of  Fe^tuaty ;  but  the  captain,  as  soon       1802. 
as  ha  conveniently  could  after  the  ship  was  released*  to  wit^  on       ■ 
the  2d  Julj^  1801,  infoinied  the  Defendant  that  the  ship  was    .L^A"rh^cr 
ready  to  proceed  upon  her  voyage  in  pursuance  of  the  memo-     _    «• 
raMum  for  the  charter,  and  offered .  to.  deliver  up  the  letters  of 
^vice  the  Defendant  had  before  given  him  to  his  correspond- 
ents at  Si.  Michaeti,  if  the  Defendant  would. give  himothers  in 
their  ste^d.   The.  Defendant  declined  giving  him  any  answer  till 
he  had  ccmsulted  his  fittomey,  ^nd  on  tbe  4th/i//y  the  .Defend- 
ant gav^e  the  captain  the  following  written  notice,  viz.  '' Mjr. 
Mans  Peter  Schonberg,  As  the  ship  Economy ^  whiph  I  chartered 
of  you  on  the  19th  December  1800,  in  consequence  of  the  late 
embargo  laid  by  the  government  of  Grea/  Britain  on^Sweduh 
vessels,  coiUd  notnor  did  proceed  on  her  voyage,  according  to 
the  terms  of  the  said  charter-party,  whereby  the  same  charter- 
party  was  tenninated  and  at  an  end ;  but  as  I  understand  it  is 
your  intention  now  to  proceed  to  St»  Michaers,  I  hereby  give 
yoa  notice  that  the  ship  cannot  be  possibly  loaded  there,  the 
season  for  sbippifig  fruit  being  long  since  passed ;  and  your  now 
making  such  voyage  must,  as  you  well  know,  be  wholly  useless 
and  nugatory*    Dated  the  4th  day  of  Juljf  ],801. 

(Signed)  '*  Ifilliam  Hubbard^ 
In  the  month  oi  January  1801,  after  the  same  embargo  had 
taken  j^aice,,  ijbi^  Defendant  applied  to  the  captain  to  give  back 
his  letters,  of  advice^  but  he  refused  to  deliver  them  up,  and  said 
he  would  deliver  them  tq  the  ageiit  for  the  owners  in  town. 
From  that  time  no  notification  wa#.  made  by  either  party  that 
the  contract  should  not  be  proceeded  upon  till  the  captain  ap- 
plied; to.  the  Defendant,  aa  before- mentioned*  The  whole 
freight  of  the  ship,  under  the  memorandum,. fpr  the  charter, 
would  have  amounted  to  748/.  2s«  &/*,'but  the  actual  damage 
the  Plaiptiffssi^stained  out  of  pocket  by  th^  expences  of  sailing 
upon  the  voyage  until  the  ship  was  driven  back,  by  paying  the 
sailors  during  the  ei^bargo, .  and  by  the  damages  sustained, 
amounted  to  the  sum  of  397/.  (St.  6(/.,  for  which  the  verdict  was 
given,. 

..  The  question  foir  the  opinion  of  the  Court  was,  whether  the 
Plaintiff  .was  entitled  to  recover  either.  the;S9id  sum  of  748/.  9^. 
(kL  or  the  sum  of  897/.  &•  (Mt.or  a^y  pa^t  thereof;  if  not,  a  non- 
suit to  be  entered. 


Ji : 


This 


--~L     JirySarjt.,  ftrtlM  PUtotUb.  vtABtH 9m^,^l Hm DaftwiHwW) 

touiiMo      Hid  again  in  TWAiYy  term,  &y  SA«;p4«nf  Sor^/  fftr4)M  fiiAMtt 

.HdADo^iitf    30d  i^^serjt. /^  ihe  tatttr^  ,    .     ,  ,. 

RuRBiitD.  Argamtntt/ot  tit  P/*tit/ifa'Tbti  «mlMHy»lai^*jlW  -frntMA 
fltflps  by  the  gm>eknmiflifl  of  thU  betlDti^  oa  tItfltA  0rJamm$ 
imii  did  not  pdtmMd  t»tfM>  «opWw!<  baWBtM  Aw- PMafift 
and  tbo  DefMdfiiit.  Wften  ttWWriXIfg*  Wl»tfteli  gft-tlW4<»> , 
tdii  wbb  houRd  to>  prdeeAd  n^M  the  I'^ttgd  *#ithaW  iftftiWli^t 
BB^UditioaBl  fnii^i  ud  tttt  MerebMt  IMftltMM  l«  «ll|ll|r' 
thb  Bllip,  and  pay  dw  freight  atifrtihiM^  £i9r  bji  ««  wlKtfMb'  -M 
the  present  caM  it  wM  VDMeoMtafjr  Anl  BMi  iiMp  lliltfilit  Mirgtlf 
bcCf  0  inrooeeded  MpoA  fl((r  foja(t««6'«A(i^  tiM  VWMUh:'ltt-.flpl 
cover,  bsciatise  the  Defencfant  in  CiMfMst  tMlM  ii^llM%nAA«i 
frMCi  tbflf  oUigatioa.  It  tta;  petfbtqrf  bfrcMtMldbdtlWtdll  M: 
object  «f  the  toyage  %M  to  ehtklB  tt  «a#go  «r  fruity  Od  it  IfeetHll  j 
bnpOKible,  ia  ortise(]«iiHie  6f  the  «Mhat^  ftMf  tM  M^  ihMU . 
Arrive  at  Si,  MkhaiCt  mtil  t4iet  flte  friitt  tottato^  tM  StoMkhtf  ^ 
irM  diacHa^ed ;  bat  aj  fte  dehy  1Wa»  riW  eiriag  to  ady  ItglBll 
ef  the  captain,  and  ito  time  6f  Urtrcml  ilM  rftipokfedl  liir  Ifc  tt«> 
.contract,  he  wtrnM  be  entitled  t»  fr(^;bt  M  #hata«e»  fittn: le . 
n^ht  orriTe.  t^se  >bip  ml^  ]Mre  been  prevented  fironi  airirr  > 
inf  ia  tiiite  by  other  ttcoidentst  M  wflU  a!4  b;  an  eibbMgo.  Mdi 
as  wind,  weather,  and  detentiM  t^piMtea,  ^.^  Ktad  y«t  Jli  MA 
case  the  Defendant  HniMhave  |Mlid  the frrigbt;  if  tta«MW'itlMI>; 
intended  that  die  efasequeiiceKtf  ail  eaoibargeAlMM  IfAM'tWHi 
maitainedbythePldntilf,  tiiere  ahonM  have  been  an  etpfeteiitJit 
to  that  effect  in  the  agreemeM.     The  cue  of  Hti4U^  v<  CttHfii, 


Gisoaek] 


9I» 


uitlN>diioed  ««ah  *ati  eoEAo^tiim  iotft  fheir  ooota^      juid  he  cites 
Pamdwe  v^  J4we,  jHUyne^  27.  in  which  toaaeit  was  decided  tiiat 
wImts  a  jMMy  by  bui  own  «ratnipt  ^reale&a  duty  jtfid  cbatge 
upon  himselfy  lie  is  hound  lo  perfina  ft»  Jwtwith^adiDg  any 
aoddent  by  inevilable  nacessityi  hecgniw  lie  might  buTe  provided 
agmiiflt  k  in  his  ootttraot.    Thongh  the  case^of  Dradtfy  \..Dea^ 
e9H^  U  V'tfm  843;.  tends  4o  ihew,  4hat.an  embargo  dissolves  the 
covtauft  between  the  ireigbternnd  chip  owners^  yet  ttmll  be  sn&. 
fibient  le  any  Ihnt  Dmddf  ^*Deacom  was  ov€fr*culed  in  Hadleg 
ri,Ciii$1ki '  JhA^embaigo  is  an  act  of  precantioa,  and  must  b& 
ceasideMd  merely' a^«  temporary  Aeasuve»  in  which  sespect  it 
ditfbii^  foreni'  «n  v|Mii  of  iuNitility :  «ad  this  idistinetiou  is  taken 
Valiti.  Coaunemt^  tam.l.  p.696»6S3r;    It  does  oetnmount  to  an 
iiitadi4taM"<#f  «U eomlneroe ;  but  vnty  io  a  suspension;  and^ 
thereftm,  ithe  Anighler  ■ras^'await  the  termination  of  the  sua-i 
peasHmk^  aiid  then  lUAl  his  eeottad    With  respect  to  the  exr 
oeption  cMtained  in  ^thengreament  of  **  the  jreatiaint  of  princes. 
mbA  ndelrrr  it  ^vAs  •eleasly  intvodieed  for  the  benefit  of  the  eap^ 
tnif^  who  wvs'tapvoeeed  with  pit  convenient  4peed,:subject  ite 
that  e5U)eption^  4UM(^eaanet  tberefofe  he  addnead  «a  an  excuse 
for  neii'^erfdfiiaocjd -of  that  port  of  the  oontract,  to  which  At 
was  never  iatenJod  4e  9pply«    -On  this  part  of  the  suligeoty  and 
indeed  npsBiihewhok 'Case,!  a  laleofwDion  of  liord  KeNj^om 
att  GtdUMi,*  >in  n^Dase  «f  BtigkiV4  P>ag^  is  aisftrong  an^ 
thority  (4). '  >  N^A*  can  it  be  said,  by  way.  of  answer  to  the  Plain- 
tfflTs^lhlittr  lAuittf  the  Aeight  in  this  easeJbepaid*  the  owneca 


TouTxiiq 
a  id  Another 

UuBiARIW 


at  XhiitdhuO,  iTfter  mkhathMt  ccnn  leSl, 

duin  tot  a  charter'tMirtT. 

1B^'  \Yie^iMtaiotaMiMllfr4f«i>a);re«d  it^ 
twcttbtbe  PliMatl^,  nrfiQ'irens  o«riierai>f 
the  ihip  ^avMrite,  aiicl  the  ^efvndant^ 

wit^  nil  «(Nif cnuEAt  fti»^d  9vH  tutd  pro* 
c«ed  Id  TJebau,  or  so  tierfir  "tlicreto-as  she 
coots  sar<»iy  ^t,  Und  HietelMaitoft  tiie 
factors.  flCM}e.lArfrtMia^  a  full  an|i  con- 
pleie  cargo  dfbaH^y,  hi  bi^'Vtot  exc^- 
in^VlMt  Ami  Mid  t^^iiMild  mmmUlMif 
8toi^  aud  ca^»  oter  ^m)  ahgrc  brr  tac? 
k\e\  $c.\  and 'hc'iiig  90  loliBeS  tfhbtflU 
UieMn#idi  proecsd  to  BbiwM^  ori»iitsr 
ihoeto  M  »bft  could  safely  get»  aiid  deli* 
vcr  the  sa'iiie,  dfi  being  pmd  iVeiglnat 
and  after  tlie  fate  of  8f  6d.  per  quarter. 


widi  two  tbMt'ipoK  abarges<«P^  pIlAtage 
as  costoniaiyy  (refltralnts  of  princes  aiid 
mlct*  daring- 4hr  «M  voyage  al«M^  ^ti*  • ' 
c^ied,>  one  half  .of.tlu;  inc^it  .to  ^ 
paid  oil  unloading  and   right  ^Idivehgr' 
oflhecaMt  anftl'lha<ff««ttittd«rvliia«a<  '■ 
aontlis  jblkiwlug.    Thirty  jrusaih%<daj^a 
to  be   allowod  the  luiu    merclmnt,   if* 
tlM  <  iMiti  «a<  nat  «io«ef^tliapBtDUD4  ^m*  ^ 
loading  the  Miid  ihip  .at  Liebuu  and  im;   ; 
loadhig at  Beimleic^  Hitcf  tenda^  on de- 
nfemgo  ffv«r  aidabofd-ihenid  layiag 
dtirt,  atSi.per  dav. 
'^heiJiVkMurJ^aaOdl  on  her  wrtoirttod 
p«MtcdbdioCj«to»;  -bQt  tiitittaidyon 
hev  ifrriral  hn  the  roa^s  of  tliat  pUce  the 
cirp^ain'tn^  fnfbhnodUyihe  fhctors  of  tlie 
iMaatliM.that:>ihe>iii«s<«m^venii8Cfit    - 
had  prohibited  the  esportatiwfr  of  barlej, 
and  that  it  was  therefore  aut  of  tbeir 
poartr  to  lamith  the  intended  caigo.  llie 

captain* 


!^ 


■If'  ^tStftfi8'iir''MIOHXEBIIS9-naACnnT 


tSlfS      of  W  fivnfM'vei^'irilMl«^tdd'  fbr'tiot  aJ*taf ''Hmit  iMMr  Aef' 

-  • '  •    "•     w&^  pWrtStea  frtm* Arinf  bWansbttey  were  5hKK^,"alia Hm 

•a  dtttof  the  ^ket  ofit  BnfuAmerehaBti  fi>r  tiie  oMft'ttraM  W 

lTv«Vk«i>,  j^jgj  npoo  a!  gienersl  rule  of  Isv,  equally  flpplioalfle  to  tiw 
present  cose  as  totbat  of  n  Brt/ftAeaptaindet^iiMl'bf  •d.^mh 
Mt^  in  a  port  of  Stmfm,  after  haying  entered  fato  *  onMaAt 
wfEK  a  Steedith  hierelmnt,  and  minj  in  this  eoaatry.  AlAoogl^'- 
i^n  The  ab6v«  ^bciplefl,  die  Plaintiffii  may  perhaps  b«  e^i' 
fled  to  recurer  the  vhole  freight,  anoant^  to7iSi.  3k  6lL^y^ 
^ef  (m\y  iasist  vptm  the  sum  of  ^e7L  tit.6iii  belag'tkM^B^ 
peaces  incnrred  l^^en  in  parsBBDoe  of  a  MOttaotwUeli' tt« 
ttefthilant'hasrefnsed  to  fulfil.  ■■■'  -''f^^ 

'  ^  Arguments  for  the  Drfendant.  It  is  not  neoesMDy  to  oiifaMrii 
8)1^  part  of  the  doctrino  laid  down  is  Hadtetfv.ClmitK,  ''b 
diat  case  there  -tras  nothing  whidi  reqait«d  tb«t  tbe  tmttat 
Aii&tM  be  perfbrmed  within  a  partieahtr  tiMie  i  bat  tbff  lofejttt  ' 
of  th«  contract  iti  the  present  ease  waa,  that  IIr 'PUBliff*i 
tflnp  shonid  proceed  to  St.  HfkhaeFt  beA»e  the  nest  fnk 
stsasOn,  and  that  the  Defendant  sfaeald  fnmish  a  cttrgo  of  tnak 
Althonagb  no  titnefor  tiie  perfo^maiMie  of  the -eoatNc* iw ec 
pr^lSMKl,  yet  the  nature  of  the  ooRtroet  BeeeMarily-iiapoiia 
Ittalt  to  the  tit&e  -wftfiio  which-  it  was  to  be  perfflnaedranl 
Hie'  possibility  of  performing  the'  contract  'witkia,itfBt  pKM 

Cuitnin,  liowCTer,    entered  llie  pact  at  ■nlmi  tlic  DafeiidanfdiMO'm  patA-of 

tiibm,  ifid  ■ftartuMltMjhig  »bfM  tmy  hA    IMi  itid  fa'C*^JdW.'Ckl«hn.J(a 

BiAcd*;i.r(ttt(»ed,)ob<tll*>c|oB(rmcJi,  on  be  bound  in  BiKibliatioa  W  j1>,iC(ib> 

^'Tbe   action    nu  bruiiiilit  to   cecdrei  rfitioaed  to  ^oftoff  B.  aVrtW|(dr;HH0^ 

'       '    't  Jraighl,  iTlltU.  lorcltngn,  rofiui'.the  obligailon  i«  fotCebed  j  lii 
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a^Bt 


baviaglieeiipreveBtedbyeii  act  of  state,  the  contn^t  vas  iie>i' 
ceMarlly  pat  an  end  to ;  for  where  a  party  is  prevented  fn»n 
performing  Ids  contract  by  the  interference  of  the  law,  be  is  not 
reflponsible  to  those  with  whom  he  contracts*  The  embargo  in 
this  case  was  not  like  those  in  Hiidlejf  y.  Clarke  and  BUghi  v. 
Pd^^,"  bat  was  in  the  natnr&of'an  act  of  hostility  against  the 
subjects  otSwedent  and  if  ihe^Swedish  captain  be. allowed  to  i^' 
cover  damages  against  the  Briiish  merchant  for  non-perform- 
anoe  of  a  contract  which  he  was  prereated- from  performing  by. 
the  act  of  the  -SriltffA  state,  the  object  of  the  state  will  be.  de-^ 
feated^  and  instead  of  operating  against  the  sobjects  of  Swed^$^ 
iriU  be  tamed  against  the  subjects  of  this  connti^.  Indeed  the 
clause  which  excepts  the  restraints  of  rulers  and  princes^  mual^ 
equally  extend  to  both  parties ;  and  if  it  will  excuse  the  ]>efen-' 
dant  ftom  not  proceeding  on  the  voyage,  it  will  equally  excuse 
the  Pkuntiff  from  not  ftimshing'a  cargo.  In  Molhy,  6*  2.  c  4* 
9. 5.  it  is  saidy ''  if  the  ship  in  her  voyage  becomes  unable  witfaopi 
the  master's  fiailtp  or  that  the  ship  be  arrested  by  some  prince  or 
state  in  her  voyage,  tlMi  master  may  dther  mend  his  ship  or  freigbt 
another.'^  Kowihe  S«e<fi«i  ships  only  being  restrained  by  the 
embai^  laid  on  in  this  case,  the  Plaintiff  should,  in  cfrder  te 
entitle  him  t^  sue  the  Defendant  on  his  contracti  have  offered 
to  send  seme  other  ship  not  within  the  restriction  of  the  em^ 
bargo«  tWitk  respect  to  the  case  of  Paradine  v.  Jantt  there  is 
a  great  distinction  between  that  which  is  done  after  a  man  is  let 
into  possesrion  and  that  which  prevents  his  getting  possession.  Jf 
in  that  case  Prince  Rupert  had  prevented  the  lessor  from  putting 
the  lessee  into  possession  the  former  could:  not  have  recovered 
rent  against  the  latter  without  shewing  that  he  hadbeenputinti^ 
possession.  The  same  principle  and  distinctionmay  be  applied 
to  the  case  of  Blight  v*  Page^  wh^ioe  the  ship  having  proceeded 
on  her  voyage,  was  prevented  from  completing  it  by  an  embaige 
in  a  foreign  port,  laid  on  by  the  G^overbmekit  of  that  countiy ; 
but  here  the  ship  was  prevented  from  commencing  the  voyage 
by  the  Government  of  the  country  where  the  contract  was  made. 
This  distinction  is  expressly  laid  down  m* Abbot fs^Treaine  on 
merchant  ships  and  seamen,  p.  899,  340.  where  it  is  said  that  if 
the  Government  of  the  country  to  which  the  shi^  and  cargo  be- 
long should  prohibit  the  exportation  of  the  commodities  compos- 
ing the  cargo,  the  law  of  that  country  would  give  no  dam^f^es 
against  the  merchant ;  on  the  other  hand,  if  a  merchant  hire  a 
ship  to  go  to  a  foreign  port,  and'  eovenimt  to  ftnraish  a  hiding 
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OM  MiM  M:tej  dM  riigfct  af ^  41m  falUr  to  M*M«r  Hi  «U*  UaioiM 

HmW^  liiililii  IkBnreM.viUtai  Wkalbr  <k»  'IMaM^ 
aWt.bwibytl».tenM  rftlwahMrMifrtytp-fltAii  »J>l|p' 
M4k>  f---- ■  -■  ■-  ■-  --,  ■■  •  ■--  --  '•■•■■  iK-- 
gt^:.  I  iriU  im^MUnite  nkitraqraaMd  IvvklM  !!■■•' 
tlw»««4»  ".awttaiat  affttMMftMd  cohM  ^orikg  ite^Mid  i«^ 
a#Btiain>««)Bia|Aef  wafla..iiiHi1Ml  S*  Iha  »MM' IM^i '•  A- 
imnl*  te'»  ^Mtt  4lMy  MniBtMdaMA  Km  <to4iL>iai  «r-«l»' 
iniwtl»  MtiflfOfcifeMMlMiit,  wtAtkt/t  Hw  1wiBi(iiimi<»1llii>'<r' 
At4iMrt<n|«rt|idt<4li»c  «h aqikiB «a«i«a  <•  gs^k  nt<KI>' 
aM>f«,,ilnfcli«»i|«f#>i»iii«  ■«i«»fci.»»i<ll»ll»<*twtlJm|C- 
Uwniilfjh^Hadbfiiii^thBddpinA  BkVff*^  CJriid^i[«VMk' 
io,|lrt*MC«^  BHgiltt,  Bite,  |mt  1U«MMni«a«  «•  «i»Wi» 
mwilimilyniirflMnridi^tofWMja  afUKa'tbtadawtlM'' 
tht  MM  .af .«  an«ri.«U|i  kial  li;  an  £i«iU ohMubC'W' 

■M«llMtiil»<U*iM>beai  imdartkf  « itftdtirltMtlg.'Ut' 

<ltiii.|iMi«iM||o:tf  ilH  ktimmrtd:MSt.MiMltli,im  MolW'. 
Hfa«  6«nTe««nUf  night  if ter  lh««tkbBrgnipm  token  «lf,  ftltboagk ' 
b;:  itrriviilg  «Aer  Iht  fruit  MMWn  wait  over  th«  oltjecA  of  t^ 


IK  THjifiMirr««mtft;iift>»iridBniBB  m.  wm 

xmrn^ii^  #«MUi.t  I^MiA^  HUT 

tn  if  ike  sklpkdd  b«M  W<tefll^^4MHI&d^Mttia»*frtti•MflM*i«^  mdSSS^ 
«tc^,  flM  y«C  ill  thftt  M0«  fli4  lM#M)hMt  WOOM  iM^  i^^ 

lo  fulfil  fey  ddtllaraot    lrh6firtitffi|ito^Jftli^  li%iiU«< 

{I6f0tfi«9  Ite  1litfli«l  1^  i^M^i4^«^  AgllitiMr  Ik6f4ipl^^t|i^ 
igeMi  Mid  IIiMMSm  if  flbitf4b  Ml  |IN^4te*aglltoll  i^^IlM^  HblMI 

^dN^  tn^MiwIjIIMlfittir  by  lb<i  i^MiatM  irf  tU^C#ttpi  off  A^^ 

AMdraj^dbM  idl  1^  lk«  df  4li^\B;v 

by  i^erMM  te .  tt:ttMf6  M  ileili  ^AOeMfekf^^MA^^ 

merijr  We  jbeea  ettertaiaadliii  jHintiBiiir  b^  tdceir  mwdttidiiL^'^ 
pokA  thit  ^  i^titm»  npM 


.11    liflASSB  IN  mCBAEIiiMAS  .TBRM  i 

pftii'Coiirtluudetanmoed  that,  though  atthe^neoftlieiMv- 
anoethe  •asared  baloQged  to  a  itate  ia  ttutj  with  this  eountiy, 
JUL  that  the  fdicf  does  not  cover  a  low  arinag  iroiii  a  eaptue 
laailr^j  n  "n'*!-*  — "t~  "  conwquence  of  a  war  haTiagbrokeo 
QUt'betVBeB  thii  eosntry  qnd  the  state  of  which  the  asmredttt 
«ihjeot(a).  hot  •«  next  ooiuidei  whether  an  insnianoe,  for  tke 
.benefit  of  a  ibreigner,  against  the  efiooti  of  a  Britith  aabngt, 
■  •iteh  as  thia,  would  be  legal.  In  the  cam  of  Hatch  v.  EJu\4t), 
the'Covrtaxpieul;  declined  giving  any  opinion  aponthepmL 
-iWeaienow  called  upon  to  give  an  ofHoioa.  I  have  no  difficait; 
ioia^ii^.  and  my  Bratben  concar  with  me  in  thinking,  that  it 
votdd  be  illegal.  What  ia  the  efieet  of  snoh  an  insurance  I  It 
.M  to  MtDae.tiie  fweigner  from  those  evils  vhioh  it  u  the  olgact 
'AfihefiriljtA  Government  to  inflict.  If  the  Kiogconld  notlajr 
.(Hoh  an  embargo  witho  at  affecting  his  own  snfajeots,  he  wodi 
ttot  lay  it  at  aU ;  and  the  policy  <tf  the  state  woald  be  defeated. 
,  I  do  not  meant  howeveri  to  intimate  that  the  lirilith  meichsil 
Plight  have  nyiintained  an  action  against  die  Swede  for  not  fao- 
.  Meding  on  the  voyage  notwithstanding  the  intervmtion  of  tkii 
.  onbargo.  Jt  might  be  a  very  sofficieat  answer  for<the  latte  to 
flay  tbat  he  -oaly  engaged  to  sail  if  not  detained  by  the  restnat 
.of  princes*'  and  that  the  exception  included  the  £rituh  Goven- 
..ta^tt  Itmif^perhapabe  urged,  that  the  same  {»ineiple  whisb 
.  exempts  the  firifwA  merchant  from  the  cooseqn^ice  of  lb*  acts 
.'«C  tbeJSniifi  (Soverament  will  prevent  the  Swede  fromtii^g 
'.^dvantagie  of , them  i  bat  it  might  be  going  too  far  to  bold  that 
-tbe.aets  of  the  Jiritiih  Government  should  not  only  deprire 
tkeSmedeo{-ibB  benefit  of  wbat  he  might  have  eanted;  fanl 


t 

i»  abo  A  case  trf|  William  v/LhyiJSi^Wmi  Jtmis,  199.^irhdm  Ae      ''ISCS. 

Defendant,  who  kad  agreed  io  reMlriKver  a  hiwse  Hpon'tequost 

which  had  been  lent  to  him,  was  held  to  be  ekcnsed,  b^Mse    ^^^  jUiother 
the  horse  had  died  before  any  request  made.  The  principle  esta-     u    ^*   «. 
blisbed  by  these  cases  appears  to  bethis;-  that  if  ia  party  boiitract 
to  do  any  thing,  he  shall  baboond  to  the  performeance  of  his  ton- 
tract,  iffirom  Ae  natore  of  that  contract  it  is  capaldd  <if  beiiig 
performed,  and  legally  may  be  performed^  •  'Bnt  where  thejpo- 
liey  of  the  state  ihtenrenes  and  prerents  the!  performance  6f  Ae 
oontract,  the  party  will  be  excused ; '  and  so  if  a  fwrty  who  fihs 
coTcmanted  not  to  do  something  is  directed  by  act  of  parliament 
to  do  that  Tery  thing,  he  is  releaMd  ftom  his  covenant ;   Breath 
$ier  Y.  Kitchen,  1  Ld.  Raym.  931.  where  Lord  tf oft  says,  ^  tie 
diffeiehce  wherean  act' of  parliament  will  amount  t6  arepeal  of 
a  covenant  and  ^here  not,  is  this  t  where  a  man  covenants  not 
to  do  a  thing  which  it  wai  lawftd  for  him  to  do,  and  an  act  of 
parliament  comes  after  and  compels  him  to  d6  it,  there  the  abt 
repeals  the  covenant,  and  vice  vend.  Dyer  27.  pi.  178.  Id6,7» 
8. ;  but  where  a  man  covenants  not  to  do  a  thing  whidi  was 
unlawful  at  the  time  of  the  covenant,  and  afterwards  an  act 
makes  it  lawful,  the  act  does  not  repeal  the  covenant.  Dyer  46. 
pi.  6.'*    The  point  now  in  dispute  is  reported  by  Mr.  Park  to 
have  arisen  in  Bitchaffy.  Jfgar  {a\  but  the  case  went  off  upisn 
another  ground,  and  no  opinion  was  given  upon  the  questiotiy 
whether  an  embargo  be  a  risk  within  the  policy  or  not?*  My 
Brother  Marehall,  in  his  treatiae,  p.  487.  says,  ''  if  a  BriHA 
ship  be  arrested  or  seized  by  the  authority  of  the  British  Ck>- 
vemment  from  state  necessity,  this  shall  be  a  detention  witldn 
the  meaning  of  the  policy  for  which  the  insurer  is  liable."  When 
we  find  an  opinion  in  a  text  writer  upon  any  particular  point, 
we  must  consider  it  not  merely  as  the  private  opinion  of  the  iMi- 
thor,  but  as  the  supposed  result  of  the  authorities  to  which  he 
refers.  The  authorities  there  oited  are  Emerigon,  vol.  1.  p.  541. 
and  Falin,  vol.  2,  p.  134.    It  does  not  appear  to  me  that  thbse 
two  authors  warrant  the  opinion  adopted,  at  feast  to  th^  e^dteiit 
to  which  it  is  adopted ;  but  that  it  is  rather  deduced  fronLnn 
opinion  thrown  out  by  Lord  Hoh  in  Greem  v.  Young,  S^k/. 
Raym.  840.  where  it  being  a  question  whether  Itn  enibai^inid 
on  by  the  British  Government  would  excuse  the  insureis^  Lokl 
Holt  **  seemed  to  incline  that  it  would  not,  and  that  this  was 

(•}  p.  81.  6  edit. 

within 


as.  .Ui  .£MM<iKiaa9AHUK&»VWW  - 

~'  ai»D,  b«£w)H t)K.e«iiM mu rcfemd.    Tktt, ko^evWtHtfnm 

J^^aS^  to  ham  twea  •  qiwtum  aniing  betvMD  tw«  ^ifu*««%p|ti^ 
•.  ■  viib  nspest  (»  vUeb  I  imKto  be  ud«ntaad  «•  smOT  ■•; 
QvaukB.  opj^iyp^  P«aia|w  thwa  BMjf  be  no  pwtrmiww  mkf  aw*  'g'^i* 
wbjwt  jihoiUjwtcsinfsn  wiotber  ■gwttitflia  wff— «»  ^m  «w 
terv»  tot  m  b;  tba  Aif uA  Gommmt ;  the  {MU»r  of  th*  «M» 
Vw>t«oiiGflpi'idiii  pMKutiagnohw  wNvaave.  3iit4N»HMi 
«  T«f7  4iftx»t  vbww  tbeMtbwyo  i*  iaidw  faywjy^f  ^^ptigif 
■N^npriHlafaiwtftrai^wbjeptir  Alith»«tMii  adont  tint 
vVi9  » }wrt7  iku  iiMa  diinbled  fwBi  ptriwiiiHC  U*  fmrtnwl 
^Jwowa.4fi&iill;  inisBfft  w^py8te»^lolB^B^»»ll>>^^fc^w^■ 
amtiftaDo^  by  tJM  lie  «u  pi*veoti4  w  a*  «sikmq  f«  Ml 
«nia«w.  Kr^b^  tb»l(H*vluab  tbaywMwtPlwotiffbwiwi 
twBjBd  be  coiwdt«94  io  a  Dolitioal  {Mnnt  »f  TOT.  w  fwi^ng  ft** ' 
liii  <r«ii  dedinilt T  Be  iwdflrtoojk  to  pmcead  viA  aU«ofiv«aiqrt 
ifwedU  Bod  if  Iw  hud  loiteraA  jyt  vouU  bai*  ban  «v  sannvr* 
ttfijMtiiHb  Then  maiiJvi»rvjMii^i«(^$Miinkttail» 
be  anfwerable  fi)r  wbgt  ve  jDW>t  cooaidEir  u  jui  «ct  «f  aeSMPWi 
ontbep»rtofhw*»r«rei|]a}  fezb^if  th*  enlHugp|H4b«ft 
Ulld  on  by  « tlurd  tUia,  k  augbt  onl/  b»^  pnadnoeA  *— iip^wiw 
of  ^  fxnilnet,  1^)00  Uie  prlDA^)l«  that  tbe  iMfMuaibUity  affi»- 
ce>edi«i;bad  BotariwBfirwn  tbtdqfa«lt  «ftbfr^B>Bfi»Ac^i<ii» 
Bat  beie  di»  impo^btlU/ bat  aoMtfiwau  aotofibe  A«iM 
stmle,  to  wbiQh.«il  Iu»tf«Mly'«0dyepUflie{)artira.  ocMMMi 
b;  an  M  «f  tbe  $i»!4(i&  Court,  to  vbicbiill  tlw  a»bi«*ti  «f  Jip» : 
^v^partiet. 


:S'i?j^/'.  ^im 
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binrd  theikipi^/imi^  of  WmB  tiMddcA«4B««Mp«MI'aiMbw  '«tf 
herlmiunnvil'ibyqf*;  tlMt  oil  (iMiwfiMl  of  *«  ilfip  te'ifM 

ta«ByTiM>ared»^^MiPlrirtM&,'  lugatlMW*  »ith'lB<iH-«f  <w;  Ub»riM^' 
BMtt,  tiki  <MpiwB^<Bdar2A»«iamagdiiif<l»w>Aiii^'ir»rt.'W 
Aqra  «tdi  wviw  aftenrMd*  TCtani^^(l^t^ilMlti«'l4Mk«« 
bki  or  !kad  !MteMwMd  ptntiiwiw  t»r<|riH  «faf»U|K  tUhMfliil 
wfkiag  Modnrwiai^  M  e«idaaM«M'«ihMiy  ^^iMfiliM^flf 
dw  DBfeiidai*;k  «a»«^MUcnd«4  4Mt«l»  Vlitalir.'fcy^MvMyif 
fUMiitfaetUf^  Mwa  Ae  w«>M<»>%Mi<wdl/l»<.fcr|iwtO<'  ift 
wkrfe  erases;' under  S  0«fcft:«<a8t  <i  t.^<(lf  «l4«iM;(4liit^h«»M# 
foHekM  •  amfli'i  'vafwtff  Of«MHidk)bM(it^rKjr^ldlMMll(f 
yMd£«Ulaitf  IteMis  wiMngw'MMl'fltil  Ito  iMfeiMkMlilfW 

«»*  kotpitalfbEife*  «Ba«i^  itader  th0  S-GH.  SL  ^Mt^^^ 

The  joT]*; iUMter  Ui  LoM^ifr^  4tt««tilra;  iMndl  ^  ^«Kii«l  AlT 
tbe  n*idtii^  adftet-  talhe/opioidn'Xif '«bi9<Ckiiirt  i4pOD"b«^ 

for  8e«tia9Mileb'€i*<ii4iiekiflr'(^  i^'^'''  '•  ''. ''  '>"  ^^t"^- 

tbo  skip  y  toaqteajf*  ^iiitb  lUr'i^Btt  M^to  iBiiilMfiii>tott-ti»'  rtjia^.'^ 
tkm  o^ipoM  to  InrolieM' tii«te'4o4rik  id^ilMiir^'ll'to'^iMff  "fo'l^ 
pMMMMd  thai  te  qidttei  k^ 

he  absented  hini^  wMlrat  leave  in  the  peeU^^^tiH  ihM'hiiai' 
fM»tunei6ii<tcfadeeMiMu  by^hkhhtt wbotewagMiHll WlEtMrw 
foiled,  siioii  fdrfeitve  being  only  iaMfred  vwkr  3  Gfo.  2,  «•  9flL 
s.  a.  bydesertiMi  in  rmrtr  brjnndJht  ■tiiT  3dl;,  The  2  Geo,  2* 
r*  36w  #•  6.  diraots,  that  in  ease  any  seaAan  Bhall  leare  the  slop 
before  ho  has  obtained  a  disdiarge  in  writing  from  &o  maiter  or 
oommaader  or  odier  pepiail  biivp|igi^|i|i9f||4f  the  ahip^  he  shall 
forfeit  one  month's  pay,  to  be  vecoverod,  i^plied»  and  disposed 
of  aa  tfaerejurftor  diff^t0d4t;aiii  4bfr:9tk:MikM^  o^iw  n^rrr,;^.  a 

master.r.oownanderv  or:Qi*Mni^i*o  4adiMlton4.of4ii3^<iisaMiiY  .^; ';;!  '^JH 
wages  aU  the  pepaltif»va«d fotfeit^ves iniitrnid ]ij»,ihaact^.iM^  lud,  o.;  ui  i« r 
ta  .antefr.tlHVa Ja^.lKXrii^.i^Mbh^  boiA--  itr-.to!  ho(.^siga«db >fagr<'  *W  /th  j>t'.wm 
master  or  commander  and  two  piincipel  officers  of  t|ie  shipi  set*  M?>v<i>  ?oii 
tidg  forfli  th$t  tb»  peMoas  Mil  jM^m^  4)ciia#»«^  0,  K  ,>„f>  h  oi  ,*» 

ilarctt  f toM^^dtt»big  'tbe-'-'  'n-.;<M<.K"|  <•  if 

;3j.  .'.i:  ..f  Tif^ftfi^i:  7gL  H  '•  v  »g^  -^'^  Ton  n  o  j  n!i»ni/b^L»  s 


,fiiOy  .1*/^ 
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fiw  dosntion,  shell  go  to  GrwiiBirA  hospital,  and  be  paid  sai 
aoconnled  for  by  tbe  master  or  commander  to  the  officer  who 
collects  the  sixpence  ptr  month.  The  offence  b;  vfaich  the  ftr- 
FiotT.  feiture  of  a  month's  wages  is  inourred  is  leaving  the  ship  withoat 
a  dischai^^  in  writings  it  was  incnmbent  therefore  on  the  D^ 
fendant  to  shew  that  be  had  qoitted  the  ship  without  such  tUi- 
chai^,  which  might  have  been  done  by  calling  some  of  the 
officers  of  the  ship ;  bat  at  all  evanta  before  the  master  conld  tika 
advantage  of  this  forfeitaie  be  was  bound  to  shew  that  he  had 
himself  complied  with  all  the  reqoisitei  of  the  statute,  by  pi^ 
dacing  a  booh  containing  an  entry  of  the  forfeitnTe,  and  signed 
in  die  manner  directed  by  the  statute. 

Shepherd  and  Vaughan  Seijts.  in  snpport  of  the  rule.  Tht 
articles  entered  into  in  pnrsaanee  of  the  statute  provide,  "  that 
34  honrs  absence  without  leave  shall  be  deemed  a  total  dMO^ 
tion,  and  render  the  seamen  and  mariners  liable  to  the  torfA- 
tores  and  penalties  contained  in  the  acts  therein  recited,"  whieh 
are  2  Geo.  2.  e.  3S.  and  37  Gm.a  c.  73.  lUs  must  rdate  t9 
absence  during  the  voyage,  which  is  not  at  an  end  until  the  slup 
is  moored  and  h«  oar^  ddiviered.  It  is  supposed,  howenr, 
that  the  forfeituretif  the  whole  wages  must  be  confined  to  de- 
sertion in  foreign  ports  ^  hot  can  it  be  supposed  that  if  a  seamiB 
desert  in  the  Britith  channel,  or  between  Oiford  Nen  and  the 
North  Fore/and,  which  is  the  most  dangerous  part  of  the  whole 
navigation,  he  shall  only  be  subject  to  the  forfeiture  of  a  month't 
wages!  By  the  articles  every  seaman  agrees  to  do  his  dnty,  and 
not  to  go  on  shore  without  leave  "  till  the  voyage  is  ended,  and 
the  ship  discharged  of  her  cargo,"  and  in  default  thereof  ta  be 


Fbost. 
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The  juiy  therefore  have  found  a  verdict  unsupported  by  evi-  ^^^^- 
deuce.  It  cannot  he  contended  that  the  sixth  section  of  2  Geo.  Frontine 
2.  c»36.»  which  subjects  the  seaman  to  the  forfeiture  of  a  mouth's  ^  «• 
wages  for  leaving  the  ship  without  a  discharge  in  writing,  ope- 
rates to  destroy  .the  effect  of  a  forfeitpre  for  desertion  before  the 
chip. has  been  moored ;  since  tjbe  forf(^ture  created  by  that  sec- 
tioQ  is  confined,  qs  appears  by  the  preamble,  to  quitting  the  ship 
'''  afi^r  her  arrival  at  her  unlivering  port/'  and  before  she  is  un- 
laden. 3dly»  It  was  not  possible  for  the  Defendant  to  prove  the 
want  of  leave Jn  writing ;  for  if  a  party  absent  himself  clandes- 
tinely, without  first  demanding  permission,  no  refusal  can  be 
raoved*  :..It  j^^sufficienttp  shew  that  he  was  absent  to  throw. the 
pHus4^ii.  him  of.  provioig  a  disjcharge  in  writing.  If  then  the 
Plaintiff  .absented,  himself  without  leave  in  writing  be  incurregl 
tfaepenalty  imposed  by  the. act,  for  which  the  Defendant  is  bound 
to  account  .tp  Cree/usvVA  Hospital ;  ^nd  it  b  no  answer  to  say  that 
the  Defendfuit  has  neglected  to  comply  with  some  of  the  i:egu- 
l^tions  of  the  act,  since  the  statute  has  imposed  a  penalty  upon 
him  if  he  does  npt  render  an  account. 

Lord  AliVANL^Y  Cb.  J.  An  attempt  has  been  made  to  put  a 
new  construction  on  the  articles  in  this  case,  which  are  in  the 
usual  printed  form  (a).  Those  articles  provide  that  24  hours 
absence  without  leave  shall  be  deemed  a  total  desertion,  and  ren- 
deir  every  .seaman  liable  to  the  forfeitures  and  penalties  in  the 
2  Geo.  2,  c^96^  and  the  37  Geo.S.  c.  73.  But  this  clause  of  the 
articles  cannot  be  supposed  to  render  seamen  liable  to  the  pe- 
nalty imposed  by  those  acts  for  desertion  in  cases  to  which  thei 
acts  themselyes  do  not  apply..,  Npw  it  is  clear  that  the  inten- 
tion of  the  legislature  in  inflicting  a  forfeiture  of  ^e  seaman's 
whole  wages  for  desertion  by  2  Geo,  2.  c.  3G.  5. 3.  was  confined 
tO'tbeeasQof  tiis  refusing  to  proceed  on  the  voyage,  of  quitting 
the  ship  abroad,  by  which  thenmster  might  be  exposed  to  th^ 
x^cessity  of  idling  another  'person  to  supply  his  place  at  bin  ex^- 
orbitant.rate  of  wages.  It  is  provided  by  the  fifth  section,  that 
if  any  sefunan  shall  absent  himself  without  leave  from  the  coitf- 
maading  officer^  he  shall  forfeit  two  days'  pay  to  the  use  of 
Qrctnwic\  Hospital.  The  meaning  of  these  i^o  sections  is, 
that  if  the  sailor  run  away  before  the  voyage  is  commenced, 
^r  in  pprts  beyond  the  seas,  he  shall  forfbit  hiis' whole  wages ; 


(a)  See  iKe  Schedule  to  3t' Gfd.  ^.  c.  rj. 
VOL.  III.  X  if 
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if  he  absent  himself  during  the  voyage  and  retnni,  he  shall  ftv-- 
feit  two  days' pa;.  It  having  been  found,  however,  that  seameo 
were  in  the  habit  of  qoitting  the  ship  after  her  arrival  at  the  port 
of  delivery,  and  before  the  ship  was  nnladeD.  a  clause  vas  intio- 
dnced  authorising  the  master  to  deduct  a  month's  wages  when 
any  seaman  was  guilty  of  snch  offence.  And,  to  prerent  per- 
sons from  setting  up  a  pretended  permission,  it  was  provided 
that  the  permission  should  be  in  writing.  But  if  the  Duuter 
make  this  deduction,  he  should  immediately  make  an  entry  to 
that  effect  in  a  book  to  be  kept  for  that  purpose ;  which  book 
most  be  signed  by  himself  and  two  principal  officers  of  the  Aif. 
Unless  this  be  complied  with  I  do  not  see  how  the  master  is  (q 
avail  himself  of  the  deduction  by  way  of  set-off  in  an  action  ftr 
the  wages.  The  next  question  is.  Whether  Uie  case  were  )ho- 
perly  left  to  the  jury  upon  the  evidence  ?  In  cases  of  forMtrm^ 
the  best  evidence  of  which  the  nature  of  the  case  admits  ought  to 
be  ^ven  by  the  party  who  insists  upon  the  forfeiture.  It  issaid, 
however,  that  a  negative  cannot  be  proved ;  but  there  are  mabj 
cases  in  which  it  may,  and  in  this  case  it  might  have  b€«n  shewn 
that  the  mate,  who  at  the  time  had  the  command  of  the  ship, 
had  not  given  a  discharge.  It  appeared  indeed  that  the  Plain- 
tiff went  away  at  the  same  time  with  most  of  the  other  aeamea 
at  a  period  when  he  might  or  might  not  be  wanted,  and  when 
the  seamen  commonly  have  leave  to  go  on  shore.  I  think, 
therefore,  that  there  was  a  fair  ground  for  the  jury  to  infer  thtt 
the  absence  was  not  without  {Permission. 

RooKB  J.  (a)   lamofopiniontfaatthe  case  was  properly  left 
to  the  jury.  The  Plaintiff  proved  service  on  board  the  ship  up  tp 
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charge  ?  To  entitle  bim  to  make  this  deduction,  he  was  bound 
to  keep  a  book  and  to  make  an  entry  of  the  intended  deduction, 
and  to  procure  the  signature  of  the  two  chief  officers  on  board ; 
had  he  done  so,  there  wotdd  have  been  strong  evidence  of  the 
Plaintiff  having  quitted  the  ship  without  teave^  If  the  Defendant 
be  under  the  circumstances  of  thi§  ease  liable  to  Greenrmch  hos- 
pital for  the  deduction,  he  must  take  the  poaiseqnences  of  hid 
own  negfeot. 

Ch  AMBR  B  J.  If  the  jury  have  found  properly  that  the  Plain- 
tiff never  deserted  without  leave,  that  finding  disposes  of  the 
whole  case.  It  is  insisted  that  it  is  incumbent  on  the  Plaintiff  to 
prove  that  he  had  leave  in  writing ;  but  the  Defendant,  who> 
claims  a  forfeiture,  must  shew  that  the  forfeiture  has  really  been 
incurred ;  and  as  absence  with  leiive  will  not  Subject  the  seaman 
to  the  forfeiture,  the  Defendant  muist  give  s6me  evidence  to 
prove  that  the  absence  was  of  that  kind  which  entitles  him  U> 
m^e  the  defence  to  Which  he  now  resorts.  Indeed  there  are 
other  cases  where  a  negiative  iHust  be  proved  (a),  as  in  cohvio- 
tions  on  the  game  laws,  for  destroying  game  not  being  duly 
qualified,  where  slight  evidence  of  the  want  of  qualification  is  re- 
quired (6).  Had  the  master  been  the  only  person  capable  of 
proving  the  negative  in  this  case,  inferior  evidence  might  have 
been  sufficient  to  repel  the  presumption  in  the  Plaintiff's  favour ; 
but  it  appears  that  the  mate  had  tbe  charge  of  the  ship  at  the 
time  when  the  Plaintiff  left  it,  and  he  might  have  been  called  to 
negative  the  PlaintifTs  having  been  absent  with  leave.  Under 
these  circumstances  I  think  the  jury  were  well  warranted  in 
presuming  that  he  had  leave.  An  attempt  has  been^made  to 
put  a  false  construction  on  the  act  of  parliament  and  the  ar- 
ticles. For  the  purposes  of  a  general  forfeiture,  tbe  voyage 
must  be  considered  at  an  end  when  the  ship  arrives  at  the  port 
of  delivery.  If  there  be  any  ambiguity  in  the  3d  section  of  the 
act,  which  infiicts  a  forfeiture  of  the  whole  wages  for  desertion, 
it  is  explained  by  the  language  of  the  6th  section,  which  autho- 


1808. 

Fbontinb 

o. 

Frost. 


(a^  Wliere  the  ne;2;ativc  charged  con- 
sists of  a  criminul  neglect  of  duty,  the  law 
presnroes  the  afllinnative,  and  throws  no 
proof  of  the  negative  on  the  party  who 
makes  the  charge.  WiU\am»  t.  'Vht  "East 
India  Ctmpany,  2  Eaitt  19S. 

{by  See  Ret  v.  Jarvis,  and  the  other 
cases  cited  in  Rex  v.  StonCt  1  East,  639. 
In  Rcty.Slone,  indeed,  the  Judges  of 
the  Court  of  King's  Bench  were  equ&lly 


divided  upon  this  very  point.  It  seems, 
however^  in  tluit  case  to  have  been  ad- 
mittedi  that  negative  pro«f  is  not  re« 
quired  in  actions  upon  the  game  laws  for 
penalties :  but  that  in  snch  actions  the 
Detlcndant  nwy  be  presumed  to  be  not 
duly  qualified,  and  therefore  to  hove  of* 
fciKied  against  tiie  statute  law  of  the  land, 
uiilest  h€  pfovts  the  ooatrary  b^  sliewing 
liis  qualificatipiu 

X  2  rises 
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rises  the  maBter  to  dednct  two  months'  mgea  flram  -aay  luliir 
who  shall  quit  the  ship  without  a  disdiarge  in  writii^  after  ber 
arrival  at  the  port  of  delirerf .  We  eaimot  pttt  a  retaommih 
coastnictioQ  od  this  act  without  supposing  it  to  hava  difibreat 
views  in  these  two  claases.  It  is  ar^ed  that  beoaltoe  tbeaitea 
agree  by  the  articles  to  do  tlteir  duty  and  not  to  go  on  slMn 
"till  the  voyage  is  ietadM  and  the  ship  disoharged  of  her  caiga^" 
without  leave  of  the'teaster,  and  in  default  thereof  to  be  imUa 
to  the  penalties  of  the  act,  the  Plaintiff  is  liable  to  the  peaal^rf 
desertion  for  having  quitted  the  ship  before  the  cargo  vas  ^ 
laden.  But  the  articles  seem  to  consider  the  end  of  the  rtiflgi 
and  the  discharge  of  the  cargo  as  distinct  things;  and  if  th»««^ 
age  was  at  an  end  upon  the  arrival  of  the  ship  at  the  port  *f 
delivery,  this  defence  cannot  be  sustuned.  Witb'respeottB'% 
latter  part  of  the  articles,  which  is  supposed  to  make  the  aninl 
of  the  ship  at  the  port  of  discharge  and  the  delivery  of  the  oHg* 
a  condition  precedent,  there  is  nothing  to  warrant  that  tuaitisn 
^on ;  and  we  are  not  called  upon  to  strun  a  point  ia  &vo«r'*f 
this  defence. 

Ruled 


w«.f9th.  HuKRT  and  Others  v.  The  Rotal  Excr jlwob 

Assurance  CoHPANT. 

ApirtUllou     '~Pliis  was  an  action  on  two  policies  of  insotBDce  npbn  beB^ 

°"irb'7«"  ^^^  °"*^  ^°'  4,500/.  to  return  21.  per  cent,  for  sailiog  wfli 


Company. 
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net  produce^  after  d'eductii]^  the  charges  for  freight,  duties,  and        1802. 
other  expenoes,  would  have  been  5»809/.  Is.  lid. ;  but  in  conse-      — — — 
quenee  of  the  damage,  the  gross  produce  was  only  6,999/.  145. 4d.     ^nJ  otbew 
and  the  net  produce  only  3,942/.  3f .  Ud.    The  insurance  was  v. 

only  upon  6,900/,  The  Plaintiffs  contend  that  the  average  loss  e^xch Awti 
oaght  to  be  computed  in  one  of  the  three  following  ways ;  1st,  Assura^cx 
according  to  the  difference  between  what  would  have  been  the 
net  produce  had  there  been  no  damage,  and  the  actual  net  pro- 
duce (which  is  1,866/.  189.,  being  32/.  2$.  9c/.  per  cent.)  2dly,  By 
a  per  centage  on  the  invoice  price  upon  the  loss  of  1,866/.  IBs.  j; 
or,  Sdljf  By  a  per  oentage  on  the  sum  insured  upon  the  loss  of 
1,866/.  18ssr.  The  Defendants  on  the  other  hand  contend,  that 
the  loss  ought  to  be  computed  by  charging  upon  the  invoice 
price  such  a  proportion  of  the  difference  between  the  sound  and 
damaged  prices  at  the  port  of  delivery  as  the  invoice  value  bears 
to  such  sound  price,  viz,  that  as  the  sound  price  of  7,799/.  Its. 
Id.  had  sustained  a  loss  of  1,799/.  16s.  9d.,  the  invoice  price  of 
6,99?/.  2s.. III.  .will  sustain  a  loss  of  1,884/.  10s.  If  the  Court 
shall  be  of  opinion  that  the  Plaintiffs  are  entitled  to  the  differ- 
ence between  irfaat  would  have  been  the  net  produce  had  there 
been  no  damage,  and  the  actual  net  produce,  the  verdict  (after 
deducting  freight,  duties,  and  charges)  is  to  be  entered  for 
2,028/.  2s.,  that  is  to  say,  for  1,896/.  2s.  (being  32/.  2s.  9d.  per 
cenL  on  the  sum  insured)  in  addition  to  the  132/.  for « return  of 
premiums  for  sailing  with  convoy  and  arriving ;  but  if  according 
to  the  principle  contended  for  by  the  Defendants,  then  for 
1,516/,  10s.,  that  is  to  say,  for  1,384/.  10s.  and  the  133/. 

This  case  was  argued  in  Easier  term  last  by  Bayley  Serjt.  for 
the  Plaintiffs,  add  Best  Serjt.  for  the  Defendants,  after  which 
it  stood  over  till  this  day  for  the  consideration  of  the  Court. 

And  now  Lord  Alvanlby  Ch.  J.  said — My  Brothers  and 
myself  are  of  opinion  that  the  rule  laid  down  in  the  late  case  of 
JalmsM  y^  Sheddon^  2  East,  581.  is  the  proper  rule,  and  that  the 
loss  must  in  this,  as  in  the  case  alluded  to,  be  calculated  upon 
th^'grosis  proceeds  of  the  goods  insured.  If  I  were  to  enter  into 
the  reasons. upon  which  our  judgment  is  formed,  I  lihould  only 
r^pciat  the  arguments  which  have  been  already  stated  by  Mr. 
JuiftiQe  Lawrence^  and  in  vain  comment  upon  a  subject  which 
oannotrb^  better  illustrated  than  it  has  been  by  him. 

Per  Curiam,  Verdict  to  be  entered  for  1,516/.  10s. 
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&EGULA.  GEKEBAUS. 

It  is  obdbrbd,  l^fttfniK.wMl  After  d>e.lait  <laj  <^  thw 
tena  no  judgment  be  signed  vtfoa  an;  ffomat  aotborising  ai^ 
attorney  to  ooafeis  jvAgmaot  wkhoiit  agch  warrant  baiag  ddi- 
vered  to  and  filed  liy  the  dark  of  tbe  dooqaeU ;  wko  u  berebf 
wdered  to  file  tlie  Bame  in  the  order  ia  vhich  they  shall  be  re- 
ceiTsd. 

And  it  is  rUrthIB  aBDBBBD,  I%at  OYeiy  sttocaey  of 
tfaii  Court  who  AaU  [»cfiere  any  wanaat  of  attpniey  to  coofev 
any  jodgmeat  irfaich  ia  to  be  mbjtct  to  any  defoazaaoe,  do  came 
snoh  defeazance  to  be  written  on  tbe  same  pafter  or  parchmeat 
(Ht  irhicb  the  vanaat  of  attowey  ihidl  be  )inritt«B,  or  cause  a 
'memorandam  in  writing  to  be  made  on  snch  warrant,  containing 
ing  the  substance  and  effect  of  mdi  defeazauce.* 

Alvanlby. 
J.  Hbath. 

6.  ROOKB. 

A.  Gmambbb. 

•  See  P-TtrUgt ».  Fiater,  7  Ti«nt  30T. 
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ARGU£D  AKD  DETERMINED 


IN 


THE  COURTS  OF  COMMON  PLEAS 


AND 


EXCHEQUER  CHAMBER, 


IN 


Hilary  Term, 


In  the  Forty-third  Year  of  the  Reign  of  George  III. 


The  King  v.  Benjamin  Pooley. 

TPhe  prisoner  was  tried  at  the  Old  Bailey  September  Session  It  seems  that  it 

1800,  before  Chambre  J.  upon  indictment  founded  upon  the  whhin*the°"^ 

7  Geo,  3.  c.  50.  s.  1.  (a),  for  that  he,  at  the  time  of  the  committing  ^  Geo.3.  c  5o. 

f.  l.for  R  per- 
*  son  employed 

in  the  post-ofiice  to  steal  out  of  a  letter  entrusted  to  his  care,  a  draft  on  a  London  banker,  purporting 
to  be  drawn  in  London,  but  actually  drawn  above  10*  miles  from  London,  on  unstamped  paper.  It 
seems  also  that  s.  2.  of  the  same  act  does  not  apply  to  persons  employed  in  the  post>office ;  and  that 
a  person  of  Ihnt  description,  tlierefore,  who  steals  a  letter  out  of  the  post-office,  is  not  guilty  of  felony 
under  thnt  section. 


(a)  That  section  provides  that  if  any 
deputy,  clerk,  agent,  letter-carrier,  post- 
boy-,  or  rider,  or  any  otlicr  officer  or  per- 
son whatsoever,  employed  in  receiving, 
sturapiiig,  ^c.  letters  or  packets,  or  in  any 
other  business  relating  to  the  post-office, 
shall  secrete,  erabezale,  or  deliver  any  let- 
ter packet,  bag,  or  mail  of  letters,  which 
he  shall  he  entrusted  with,  or  which  shall 
have  come  to  his  hands  or  possession,  con- 


taining any  bank-note,  bank  post  hill,  bill 
of  exchange,  &c.  banker's  letter  of  credit 
or  note  for  or  relating  to  the  payment  of 
money,  or  other  bond  or  warrant,  draft, 
bill,  or  promissory  note  whatsoever,  for 
the  payment  of  money,  or  shall  steal  or 
take  out  of  any  letter  or  packet  whidi 
shall  come  to  bis  possession,  any  bank 
note,  &C'.  (as  before),  he  shaJl  be  guilty 
of  feleny  without  benefit  of  clergy. 

of 


(tf^wievSral-fefaaiMviMl  oicbdntiieKiiuii'toraMntiDied,  visil 
{UUHdit'  eO^lo^d  id' ditttaki  buaiseu  velat^g  to  iiie  past-office  j 
that  is  to  say,  in  sorting  letters  and  packet*  brought -siid  eon' 
jejeA  by  thA  past  to  tlu>  Gent^  l^osb-ofBoe,  sttunte  in  Lomion 
atllreBud,  to irit)  ati  4F(^.  ;  and  thBton,  4«^~a  wrtaialenet  thea 
lately  before  braugbtaild  ooaveyed'  by  the  post,  ta^wit,.by'ti>ff 
paatfrom  Maidstom  taHiB  caaatyM  RtMiaHkB  Oeoaral' Fpab^ 
office,  for  and  to  t>e 'delivered  toaceiiam  persMi  at.3fife£arfi 
otueLoadim,  that  ii  toiay,  ote \Atchibald  Tkomtatu  ■  aUd tbn: 
obntBiBiDg  tbereiD  a  oertaio  draft  for  the  payiaeDt-  of  moseyi' 
beluiitg  date  at,  &c  (stilting  tke  draft)  whm«fc7  the  last  tM»^ 
libiked  penoDs(the'draweis)  were  reqatrad  to  pay  to  Mr.  Ardii 
bald)  ^Wdkuob  or  bearer  3i>0/.  and  also  a  certain  othev  Araft  fat- 
tha>peymfltit  of  mraiey,  tovit,  oFtbeaumof  900/.,  cooaetotU' 
haads  and  poeseasion  of  the  Hud  B^  Pooley,  -ibtm  attd  than; 
betng'snch  persoD  so  employed  aaaforeiaid  tntbaboshtemttf  Iw 
Bfald  employment :  and  tbat  he  afterwanis,  to  vit,  on,  Sa^  at, 
Siie.  being  then  and  there  suob  perscm  aoemployed  oa  afbresaiiU 
aad  then  and  ther»  having -the  said  letters  centaiiuDg-  th&  hU 
dra&sia  the  hands  and  possessioD  of  him  the  said  B^piaoltytg- 
sacb-  person  b»  employ^  as  aforesaidi  feloaioDsly  did  acside 
tlW  ioid  Idttec,  theti  contmning  tba  said  drafts  (the  SBod  draAi' 
tUb  asd  tiiere  being  in  force,  and  being  the  property  of  D.  Tc 
(Hhs  dtawar),  and  the  sunt  of  money  made  payable  and  secarad  , 
thereby  raspeotively  then  and  tbere  being  unsatMfied,)  ambi, 
farmam  statnti^  Sfc^  The  3d  oonat  described  it  as  being  ^  a: 
pMskfitv"  The  3d%iid  4th  coants  were  the  same  as  the  IsC  akd. 
3d,  onlyl^i^it  to  be  the  proper^ of  Archibald  Thammm  thA? 
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This  point  havuig  been  reserved  for  the  opuuDB  of  the  twelve       1806L 
Judges,  was  argued  before  them  on  the  21st  of  November  1800      — — 
in  the  Exchequer-chamber.  The  Kiko 

KnowlyM  for  the  prisoner.  The  objections  in  this  caise  ere  Foolby. 
two ;  1st,  That  the  draft  in  question  is  not  a  draft  within  the 
meaning  of  the  7  Geo.  8.  c.50.  2dly,  That  this  .indictment  is 
not  proved.  A  draft  for  the  payment  of  mon^  within  the  mea»* 
ing  of  the  statute  must  be  such  a  draft,  that  die  person  in  whose 
favour  it  is  drawn  may  compel  the  payment  of  the  money  m»»*. 
tioned  therein  by  action ;  whereas  the  draft  in  this  case,  was  al<) 
together  ineffectual  at  law.  In  R.  v.  Mxjffatt^  2  Leach,  C.  G^i 
488.  it  wag  decided  that  forgery  could  not  be  committed  of  a  bilt^ 
of  exchange  drawn  for  a  less  sum  and  In  a  different  fonn  thaa^ 
that  required  by  17  Geo.  8.  c.  80.;  aniinMarj^MiteheiCstam^ 
Fost.  119.  the  prisoner  having  forged  an  order  to  a  tradesmant 
for  delivery  of  goods  in  the  name  of  an  overseer  of  a  parish  rc^i 
guesting  him  to  let  the  prisoner  have  the  goods  fmd  he  would 
see  them  paid  for>  the  Judges  held  it  not  within  7  Geo.  2.  c.  22.: 
which  makes  it  felony  to  forge  any  warrant  or  order  for  den  - 
livery  of  goods^  the  terms  used  not  being  strong  enough  to 
amount  to  a  warrant  or  order.  That  determination  has  siiioe^ 
been  expressly  recog^nized  in  R.  v.  Williams,  1  Leach,  C.  C.  184;* 
So  in  R.  V.  Clinch,  2  Leach,  C.  C.  611.  it  was  decided  that  tha 
order  must  be  directed  to  the  person  who  is  in  possession  of  tbo 
goods,  and  must  import  that  the  person  whose  name  is  charged 
to  be  forged  had  authority  to  make  it.  The  same  doctrine  was. 
laid  down  in  R,  v.  Ellor,  1  Leach,  C.  C.  868.,  with  respect  lo, 
the  forgery  of  orders  for  the  payment  of  money  under  7  Geo.  2i: 
viz.  that  the  terms  of  the  order  must  be  positive.  In  all  these 
cases  the  Judges  have  construed  the  act  by  whi^h  a  new  felony 
was  created  in  the  strictest  manner,  not  r^vding  .whether  the 
caseswere  within  the  mischief  guarded  against  by  the  legislature, 
if  not  within  the  true  construotion  of  the  letter  of  the  act.  No# 
by  the  7  Geo.  8.  c.  50.  a  new  felony  was  created,  and  the  words 
used  as  applicable  to  this  indictment  are  '*  draft  for  the  payment^ 
of  money."  It  was  on  account  of  the  value  of  these  instnt* 
ments,  and  their  negotiability,  that  the  legislature  considered  the 
offence  in  so  serious  a  light,  and  punished  it  with  death.  But 
the  31  Geo.  3.  c.  25.  having  imposed  a  particular  stamp  upon 
them,  and  declared  them  not  to  be  available  either  in  law  or 
equity  without  that  stamp,  the  draft  taken  out  of  the  lett^  by 

th 
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tbe  fiiiaoiMr  bad  atttber  vuloe  aor  ne^tiBlMlitf ;  and  thoogti  it 
kaparts  to-be  panble  on  demand,  yet  the  hold(«-«iMUd  opt  have 
compelled  that  payment.  la  the  next  place,  th»  iadiotmeut  hat 
alleged  that  the  dcaft  in  qneation  was  i»/»rce  et  the  time  it  was 
taken ;  whereas,  from  the  want  of  a  itamp,  it  never  was,  fnm 
the  time  of  ita  creation  to  that  of  it*  being;  takea  by  thepcuoner, 
in  ai^  way  available. 

Abbott  on  the  part  of  the  crown.  It  is  not  neceasv;  to  top- 
port  with  proof  tbe  allegation  that  tbe  draft  was  inforce,  bat  it 
may  be  rejected  as  siiTplasege.  In  f  eppiii  t,  ^o/omoiM,  5T.£. 
498.  the  nde  is  laid  down  ,by  £atfer  J.  as  .to  proving  allegatioaB 
when  made,  and  confined  by  him  to  descriptions  of  oontr^otsind 
leoords.  Indeed  in  JL  r.  Jenkt,  t  Leack  C.  C  886.  irboe  the 
pnsoner  was  indicted  for  a  burglary  in  tbe  hqase  of  ^.  with  ia> 
tent  to  steal  the  goods  of  B.,  though  no  such  pecson.as  A  lived 
in  the  hoose,  or  bad  any  proper^  there,  tbe  latter  aUegation 
was  beld  immateriaL  With  respect  to  the  Ist  objection,  tbou^ 
'  the  draft  in  qnestion  .could  not  have  been  received  in  evidence 
for  the  purpose  of  ocmpelling  payment  of  it,  yet  it  may  be  re- 
ceived in  'evidence  to  convict  the  prisoner  of  the  qfience  with 
which  he  is-charged.  luR.v. Hawkesmood,XLewjhC.  CStOSLH 
was-held  that  a  bill  of  exchange  not  stamped  might  be  received 
in  evidence  to  support  an  indictment  for  forgery  ;  apd  in  R,  v. 
Colin  Meeuiitt,  2  Leach  C.  C.  811.  onuBstamped  promissory  note 
was  receaved  in  evidence  to  convict  the  prisoner  of  tittering  the 
same.  In  that  case  Grote  i.  in  delivering  the  opinion  of  (he 
Jadg«s,  says, ' '  the  proposition  ari^ng  from  the  objection  is,  that 
the  paper  writing  stated  in  the  indictment  is  note  promissoiy 
note,  because  it  is  not  on  a  stamp;  but  tjc  question  wheihei 
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miles  from  London.  The  objectjcf  the  IdgusIatore'^wlus  4o  ptt^ 
vent  tlie  property  of  .persons  eonreyed  by  the  post 'from  beiog 
stolen.  [Lord  Eldon  C.  J.  The  leg^lature  lias  notmade  it  a 
felony  to  secrete  any  letter*  but  to  seorete  any  letta:  oonftaining 
such  valuables  as  are  there  ennmencted.] 

The  opinion  of  the  Judges  was  never  poUiolyocHnmui^cated, 
but  a  pardon  was  granted  to  the  prisoner  fofthc^  i^cific  offence 
charged  upon  him  by  the  indictHient,  in  order  that  he  might  be 
indicted  upon  the  8d  section'of  the  statute  7  Geo.  2.  c.60. 

Accordingly  the  prisons  Was  again  tried  at  the  Old  Bailey 
Sessions  in  February  1801,  hy  Lawrence  J.,  on  an  ift^tmettft 
framed  on  the'.Sd'secltion  (a)  of  tiie  7  Geo.  8.  c.  50.  for  that  Ite 
"  feloniously  did  steal  and  take  fh><n  and  out  of  a  Certain  pobt- 
office,  to  wit)  the  chief  Penny-post  Office  situate/  standing,  and 
being  in,  &c.  one  letter,  liieretoforestot  by  the  post  to  the  said 
post-office  for  and  to  be  delivered  to  d  ceMatn'perton  "eX  Mile  End 
near  London,  that  is  to  say/  obe  AHhiMd  TKomtoii/  and  one 
other  letter,  contrd  fdrtikam '  itaiutW*^  &c:  The  v2d  count  Iras 
for  stealing  ''  otit  <^a  ceftaia  house  foi^ the  receipt  and  delivery 
of  letters  sent  by  the  post,  fittnate,'' ^c. '  and 'tiie  3d,  ^'  out  of  a 
certain  place  for 'the  r^ceipt,'^  4rc.  There'  weire  three  oltor 
counts,  only  varying  from  the  filrst  by  dbarging  lam  with  stor- 
ing ^'  one  packet  (heretofore  Seht  by  the  post." 

It  appeared  in  evidence  that  die  prisoberwas  employed  in 
the  pentiy-p6st  department  as  a  diarge*  taker  and  a^  a  letter- 
carrier,  and  that  as'  charg^-taket  the  letters  arriving  by  the 
General  Post,  which  were  to  lie  delivered  by  die  carriers  of 
the  Penny-post  of  the  eastern  division,  were  delivered  to 
him  to  be  divided  according  to  the  different  walks  of  the 
letter-carriers,  and  that  he  did  not  deKver  the  letter  the 
subject  of  the  indictment  to  Ae  letter-carrier  Within  whose 
walk  the  person  lived  to  whom  it  was  directed ;  that  he  after- 
wards opened   it,   and  took  out  of  ita  check  or  draft  for 
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(a)  That  section  provides,  *'  that  if  any 
person  whatsoever  shall  rob  any  mail  of 
any  letter  or  packet,  bag,  or  mail  of  let- 
ters, or  shall  steal  and  take  from  or  oat  of 
any  such  mail,  or  from  or  out  of  any  bag 
of  letters  »cnt  or  conveyed  by  the  post, 
or  from  or  out  of  any  post-office  or  honse 
or  place  for  the  receiptor  delivery  of  let- 
ters or  packets  sent  or  to  be  sent  by  the 


post,  any  letter  or  packet,  he  shall  be 
guilty  of  felony  without  benefit  of  clersy, 
flJthoagh  such  robbery,  stealing,  or  takuig 
shall  not  appear  to  be  a  taking  from^  the 
person,  or  on  the  higliway,  or  in  anv 
dwelling-house,  j-c.  and  althoogh  it 
should  not  appear  that  any  person  was 
pat  in  iear." 

200/. 
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iMn       SOOf.  on  the  Strafford  Piace  Bsnk,  drami  cm  niutanfped  pRper 
- — '"^^      bya  pereon  Xniiog  above  30  milea  from  StratfoM  Place. ' 

^iira  jj  ^^^  objected  for  the  pruoner  that  this  draft  being  on  tm- 
PtwLiT.  gtamped  paper  could  not  be  received  in  evidenbe  as  a  medinED 
to  sfaev  that  the  prisoner  had  stolen  the  letter.  Bat  the  Court 
ovetr-rnled  the  objeetioD,  being  of  opinion  that  the  draft,  tlioDg:h 
inut&inped,  ndght  be  received  in  eridence  for  coHateral  pur* 
poses,  thdngfa  not  for  the-pnrpoae  of  recovering  the  money  oon- 
tikided  in  it:  Bnt  the  Conrt  entertuUed  doabti  whether  the  9d 
se(iU(m  of  the  7  Geo.  9.  e.  £0.  applied  to  servants  of  the  post- 
offljc^,  tlgainst  vhose  miscondaet  the  first  section  of  that  act  iraa 
infended  to  guard,  and  from  which  it  may  be  inferred  that  the 
legislature' did  not  concave  that  the  embezzling  a  letter  by  these 
sti^ants  was  a  larceny. 

The  case  was  argued  befine  the  Judges  (absatte  Lord  £Mm 
C.  7:)  on  Saturday  the  9d  of  May  1801. 
'  Kndppfor  ibe  prisoner.  This  {ndietmeot  is  framed  on  the  3d 
station  of  the  7  Geo.  8.  c  50.,  and  it  will  be  n«»8Sary  fiirme  to 
contend  that  this  section  does  not  extend  to  theprisoiM)r,  beca«iiB 
he  was  a  person  employed  in  the  poHt-office  as  a  charge-taker  a»l 
letter- carrier.  In'  the  constmction  of  pen^  statntAs  all  tte 
^iisias  in  the  same  statute,  and  tdl  the  statntes  itvpari  moftvat 
iiW be  taken  tbgether.  In  the60R>.3.c.S&.  i.  17,  19'&9B. 
]pi'6VisionB  AmiTar  to  those  contained  in  tite  two  first  aeetioM  of 
^7'G«.3.  C.50.  are  confined  to  persons  ennployediti  the  pos(- 
dffice  :  and  the  third  section  of  the  7  Geo.  3.  again  takes  notice 
of  persona  employed  in  the  post-office,  and  provides  H^ainst  th«r 
dfeitroying  any  letter  for  which  they  have  received  tbe  postage. 
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not  charged  with   embessding  but  wiiii  steal^^  ^IHeati^Ji^       IQQSk 

There  never  was  any  doubt  amongst  the  Judges  in  Ba^l^%      •■ . 

case  whether  a  servant,  as  such,  might  not  be  guilty  of  larceny ;     ^^  ^^^^^ 

but  the  difficulty  there,  and  upon  which  the  decision  prope^ci^.      ^opi^^ir^ 

was,  that  the  money  being  paid  to  i^  servaii^  for  the  mastef^ 

was  taken  by  the  former  before  it  ever  came  to  the  p^ssessio^  ,9^ 

the  latter  by  being  put  into  the  tiU..].   In  Rex  v.  ffat>e«  LeojC^'f 

Crown  Cos.  33.  ed.  3.  it  was  detenniped  ui^  to  be  .{e}pny.i|9,a 

cashier  of  the  Baiik  to  embezcde  an  JudU  bon4* .  i  The  reppji^^ 

Sicutt'^  case  is  very  inaccurate :  for  it  appears  upon  inquiry  t^i^ 

the  words  '*  being  a  person  employed  in  die  ^  General  Pp^, 

office"  were  not  inserted  in  the  indictment,  as-stated  in  t]i<^,  |d^- 

port;  but  that  the  indictment  was  general,  *'fo^tbat  ha.  4^4 

steal  and  take  from  the  General  Post-ojQGice  one  l^tt^r,  {^^ 

against  the  form  of  the  statutei :"  and  in  sonm  of  the  ^Quj^  of 

the  indictment  there  was  an  fiverment  that  the  said  hpjex  wag  9^ 

the  value  of  5i«  8  d.    That  case,,  tteretbre,.  i^.  {u^iseljr  ,tfj^i^ar 

to  the  present ;  since  the  indictment  wap  fipionded  on.  j)ie,  ^ 

section.of  the  7  Geo.  3.  c.50.;.and  it  appearing  in  evidence. )t^ 

the  prisoner,  at  the  time  when  tl^e  offenci^  ;wfis  coopaitted^  ji^ 

a  sorter  of  letters  in  the  post-office  it  wa^  oibj^qted  tWt.t|i^  9^ 

was  not  within  the  act,  to  which  the  ^Qurj:  .^fusenj^ed.  /,  {^^  f^ 

case  indeed,  the  letter  not  having; been  all^igedio,.^,^^^^^ 

vali^  ,er  the  property  of  any.  person,  the  offence  plmrgf}^,^^ 

not  annwAt  to  stealing ;  for  abcording  to ;  the,  doctzine  pf  3^ 

King  y.  Pkipoe^  2  Leach,  774*  the  prii^ner  ,CfOu)d  npt  be  Qf^ 

victed, of  larceny  for  stealing  a  mere  piece  ff  p^r,,  as  ]$i^.  ^cj^- 

ter  in  the  present  case  is,      lLawrence.il.,^it}^^ed,  ifbf^t.ia 

Mr^.  PAj^»a€f  8  case  the  Judges  only  decide(^  t)^^  .thc|  compi^* 

ling  a  man  by  threats  to  draw  a  promissory,  note  was  not.  ft 

*^lony-]  •  .       .^   ,     .  .'    i 

Ab/>ott  on  the  part  of  the  Crown.  The  observ^atipn  oi|  th^4ipjrfp 
itf  the  indictment  arises  frpm  that  used  in  ii.  v.  ^Mt^r  ^^^,}^}^^f/? 
be  observed  that  the  apparent  reason  why  v^ue  waacl^ai^^ilV 
that  indictment  was,  that  the  letter  did  actually  contajia  ^.  3^ 
Of  late  years  it  has  been  the  uniform  practice  in  proseiputiopflj^ 
this  ki^d  to  omit  any  allegation  either  of  value  or  property ;.  a^ 
indeed  a  letter  as  such  can  be  of  no  value*  The  si^ta^ti^  P^J^ 
tipn  depends  iq>on  the  true  constructiQn  o^.tfi|^{Sjlje^tute«  Tl)^  ]|ji)t 
section  of  the  7  Geq,.  3.  |C,  dO,pjoyi^/Q^<^er|^  l^p,e^^ 
committed  by  persons  of  a  particular  description,  viz.  the  officers 

of 
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of  the  poat-offioe,  asd  that  withont  any  regsrd  to  the  place  at 
which  the  offeaee  ia  comioitted.  Then  the  2d  section  proTides 
for  another  clasi  of  offences,  committed  not  by  any  particubr 
description  of  penons,  hnt  by  any  person  or  persons  wliatso- 
erer.  If  the  argument  vhioh  has. been  used  in'farour  of  the 
prisoner  be  suceessftil,  that  the  words  "  any  persoAs  whatso- 
erer"  are  to  be  so  restrained  as  to  exclude  the  particnUr 
persons  described  in  the  Ist  section  of  the  act,  it  will  follow  that 
an.  officer  of  the  post-offioe  robbing  the  mail  upon  the  highway, 
conid  not  be  convicted  under  this  2d  section,  which  provides 
for  that  offence.  But  it  has  been  conteitded,  that  the  taking  a 
letter  by  a  person  entrusted  with  the  possession  of  it,  is  not  a 
stealing  by  reason  of  the  trust.  Now  it  is  true,  that  in  common 
cases  a  bailee  wonld  net  be  guilty  of  larceny.  But  the  persoas 
employed  in  the  post-office  are  not  the  servants  of  the  iodividoab 
to  whom  die  letters  belong,  bat  the  servants  of  the  Crown.  This 
appears  from  the  case  of  Whitfield  v.  Jjord  Le  Deipencer,  Coof. 
7S4.  where  if  was  held  that  the  Postmaster  General  was  not  Ga- 
ble as  a  common  carrier,  being  the  servant  of  the  public.  'Hie 
case  of  Rer  r,  Waite,  therefore,  is  not  applicable  to  the  present, 
the  prisoner  there  bavii^  been  the  servant  of  a  private  corpora- 
tion in  which  the  property  (rf  fte  bond  was  vested.  Besides, 
Ae  tmst  reposed  in  the  prisoner  in  this  case  did  not  extend  to 
take  the  letter  out  of  the  office,  it  having  been  his  business  to 
deliver  it  in  the  office  to  the  person  to  whose  walk  it  bdonged. 
Ifis  possession  of  the  letter  was  special  and  qualified,  add  re- 
sembled the  possession  vt^ick  a  butler  has  in  the  plate,  or  a 
riiepherd  in  the  sheep,  of  hts  master,  who  are  guilty  of  larceny 
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as  arising  upon  the  1st  section  of  the  statute;  whereasat'appears         1808. 

from  the  indictment  to  have  been  founded  on  the  2d.  

The  opinion  of  the  Judges  was  never  publicly  communicated  ;         ^^,  '"^ 

but  the  prisoner  was  detained  in  custody  until  the  10th  J%tly  Pooley. 
last,  when  he  was  pardoned  and  discharged. 


Decker  v.  Thomson.  Jan.  jetiu 

^His  was  a  rule  calling  on  the  Plaintifif  to  shew  cause  why  time  for piead- 
the  judgment  signed  should  not  be  set  aside  for  irregularity.  *«^g »« opt,  biHf 

A  rule  to  plead  having  been  given  on  the  30th  June^  the  time  menuignedby 
for  pleading  expired  on  the  3d  July,     On  the  6th  of  the  same  theDeCendaiit, 
month,  the  Plaintifif  not  then  having  signed  judgment,  an  appli-  hisfippUaithm 
cation  was  made  to  the  Court  by  the  Defendant  to  stay  proceed-  f^^  ^JT***^ 
ings  until  the  Plaintiff  should  give  security  for  costs,  to  be  ap-  pfiLtiff  g(t« 
proved  by  the  prothonotary.     This  application  was  opposed  in  "^^"^^  |||* 
the  first  instance,  and  gratited  by  the  Court ;  but  on  the  same  protedbjUie 
day,  before  any  rtile  was  dravm  up,  the  Plaultiff gave  security,  ^|[°pS||JJ^' 
which  was  accepted  by  the  Defendant,  immediately  after  which  thou^  he  j^ve 
tlie  Plaintiff  signed  judgment.  I^wS^T" 

Shepherd  Serjt.  shewed  cause,  and  contended  that  as  the  time  acceptedlj^ 
for  pleading  was  out  before  the  application  to  the  Court,  and  J^lSttsSertr 
the  Defendant  had  waved  the  prothonotary's  approbation  by  ao-  tosrgn  jvdjg- 
cepting  the  security,  the  Plaintiff  was  at  liberty  to  sign  judg-  SITopcnlng^f 
ment  as  soon  as  he  had  complied  with  the  order  of  the  Court.      ti>o  office  on 

o    -  cs .,  -   N  the  next  mowf 

Besl  Serjt.  contra,  '    \^^ 

Lord  Alvanlby  Cfa.  J.    The  Court  having  made  an  order 

that  the  Plaintiff  should  not  proceed  until  he  had  given  security^ 

it  was  not  competent  to  him  to  do  the  act,  and  sign  judgment, 

vnoftatu, 

Chambre  J.     He  ought  to  have  waited  till  the  (^ning  of 

the  office  on  the  next  mornings 

Fer  Curiam^  Rule  absolute,  (a) 

(a)  It  has  b€en  held  that  judgment       for  pleading  be  out.     Hifferman  ▼.  T^n^ 
may  be  signed  iraroediately  after  ihe  de-       gelle,  ante,  vol.2,  p.  563, 
lireryof  a  bill  of  particulars,  if  the  time 
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dm  of  B.  Hid 
Co.  ■  boDK  at 
Piruiwilh 
powcitoupoit 
forlhttD  to 
lucIimukcU 
MberitoBld 
tMnk  It,  par- 
chMcd  nod* 
latlMiuaeof 
B.  and  Co.  of 
Cat 


ttaaModiim- 

tha  ramali)^r 

Newalfaeaar- 
lifedoflba 
iUUraefB. 
and  Co.    Htid 
Ibat  the  good* 
UD.Vhaodi 


Leeds  and  Another  v.  Weight. 

'T^ROVER  for  goods.  The  cause  was  tried  before  Lord  Jlvanly 
Ch.  S.  at  the  Guildhall  sittings  after  last  term,  when  it  ap- 
peared that  the  goods  in  question  were  purchased  of  the  Plain- 
tiffs at  Manchester,  by  one  Moiaeron  (who  was  the  general  agent 
in  London  of  the  house  of  Le  Grand  and  Co.  of  Paris)  in  the 
name  of  that  house ;  that  by  Moitttrou'a  directions  the  goods 
y/ete  sent  for  him  to  the  house  of  &e  Defendant  in  London,  who 
was  a  packer,  and  arrived  there  on  the  third  of  September,  1802; 
that  upon  there  arrival  there,  Moiueron  came  to  the  Defendant's 
house,  and  had  some  of  the  goods  unpacked  and  sent  away,  and 
the  remiunder  repacked ;  that  on  the  7th  of  September,  while  (he 
goods  so  repacked  remained  in  the  house  of  the  Defendant 
news  arrived  that  the  house  of  Lt  Grand  and  Co.  ^t  ParU,  had 
failed  ;  upon  which  the  Plaintifii  tendered  to  the  Defendant  im 
chai^fes  upon  the  goods,  and  required  that  they  should  he  defi- 
vered  up  to  them.  It  also  appeared  that  Momeron  had  a  gaie- 
ral  power,  either  to  send  the  goods  to  Lc  Graad  and  Co.  at 
Patia,  or  to  Halland,  Germanif,  or  such  other  market  as  be 
Bhoold  thinit  most  beneficial.  A  verdict  was  found  for  the  De- 
fendant. 

BeU  Seijt.  now  moved  for  a  new  trial,  insisting  that  the  goodi, 
while  in  the  hands  of  the  Defendant,  were  still  in  traittiiu,  aid 
consequently  that  the  Plaintiffs  were  entitled  to  recover  them. 
He  referred  to  Hunt  v.  fVard,  rited  in  E/lii  v.  Hunt,  9  T,  R, 
467..  where  goods  sent  by  order  of  the  vendee  to  a  packer.  < 
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Defendant,  not  on  the  account  of  Le  Grand  and  Co.,  bat  on        1803. 

that  of  Moisseron.     The  delivery  to  the  Defendant  was  clearly  a      

delivery  to  Moisserofiy  although  the  goods  were  intended  for    g,^^"^f,p. 
exportation ;  and  indeed  his  condoct  shews  that  they  were  so  v. 

considered,  since  after  their  arrival  at  the  Defendant's  house,      WaioriT. 
he  ordered  some  to  be  unpacked  and  sent  away,  and  the  re- 
mainder to  be  repacked.     Nona  of  the  cases  cited,  ^herefOre,  . 
apply  to  the  present.     Indeed  Momer0n  might,  if  he  had  so 
pleased,  have  made  Loncfon  the  place  of  their  ultimate  destina^ 
tion,  and  disposed  of  the  goods  there.  '^ 

Heath,  Roo&b«  and  Chambrb  Js.  concurring  :. 

Best  took  nothing  by  his  motion. 

FuL  WOOD -P.  Ann  IS.         .^  /••.satiu 

T^His  was  a  rule  to  shew  cause  why  the  Court  should  not  TheCoortof 

amend  the  teste  of  a  writ  o['  scire  facias  again^bail:  there  toaaendaMrirv 
were  fifteen  days  between  the  teste  and  return,  but  the  former  /«^  ^pima 
bore  date  before  the  writ  of  ca.  sa. 

Lord  Alvanlby  Ch.  J.  The  power  of  amending  writs  of 
scire  facias  against  baS  is  certainly  discretionary:  but  the  Court 
in  the  exercise  of  their  discretion  do  not  think  proper  to  cure 
any  irregalarities  of  which  the  bail  jore  entitled  to  take  advan- 
tage, (tf) 

Rule  discharged.  (6) 

Faughan  Seijt.  for  the  Plaintiff. 

Shepherd  Serjt.  for  the  Defendant. 

(a)  lo  Perlcjni  v.  Fcetie,  ante,  vol.  t.  (6)  Ih  addition  tti  the  ca«et  cited  ia 

[».  175.  the  Court  intimated  that  ID  future  Verkvus  v.  Vettlt,  to  shew  that  amcnd- 

aineDdaicnts  of  ttiit  kind  would  be  allow-  meats  are  not  to  be  allowed  in  cases  of    . 

ed,  ittough  they  did  not  think  proper  to  batl«  see  Grejr  t.  Jefferwn,  t  Sir,  1165. 
allow  the  amendment  prayed,  in  that  case. 

Arbuckle  and  Another,  Assignees  of  Henry  Poole,       Fsb.^i 

Clerk,  an  insolvent  Debtor,  v.  Cowtan. 
jfssuMPSiT  for  the  use  and  occupation  of  the  vicarage  house,  Tiie  profits  of 
garden,  orchard,  and  glebe  land,  and  alt  tire  vicarial,  tithes  benefice  do  not 
of  the  vicarage  of  the  parish  and  parish  x^hurch  oT  HemhUl,  in  r^»  *<>  »!»«"- 

.       ^  wT      ^  siKMces  under 

the  county  of  Kent.  winMlrentact, 

This  cause  came  on  to  be  tried  at  the  WeUmvnter  Sittings  in  ^j^VS**.  "*^**" 

Easter  Term  last  before  Ix)rd  A  Ivanley  Ch.  J.  pifrsuant  to  a  decree  ^^^  ©f  iiie  ht^ 

«  .  r».  ^^       solvent. 

*  And  see  Sttvcnton  v.  Gruui,  «  N.  R.  103.  107.     Mann  t.  Cali»w,  I  Taunt.  Ml. 
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leOS.      of  the  Coort  of  Chancery  of  the  Utk  of  July  leei.    A  wnfat 

— ' '      WM  found  for  the  Plaintias,  damage*  3372. 16f.  6^.,  mlqecttt 

uidA'noihn    *^  opinion ofthe  Court  npon  the  following cas^ 9 

>■  By  articles  of  agreement  in  writinf.  dated  Ae  17tli  dvf  df 

Co«TA>.  jg^^  ^^gg  between  the  Be¥.  Bmiy  Poobt  oleik.  ilieii  «al 
stili  beiDg  vicar  of  the  pariah  of  ifeniii'^  in  flie  eoonty  of  J[«U^ 
of  the  one  part,  and  the  abora  nnwnd  Defendant  of^  da»Mi(ilr 
pkrt,  it  was  agreed  that  ttom  Mkhatlmat  1784  the  wM'ttrtH 
P9aU,  in  conaidenition  of  the  laid  DJBftndaiit  pdymg  Jiiii  flW 
a-year  on  or  before  the  10th  of  DneMer,  uniOOl,-  Bryiu',tt 
die  ourate,  in  two  payment*,  w,  ou'  Ike'Oth  of  Rbnan^kM 
9th  August,  and  one  guinea  to  tbe  widowi  of  aleigyiawr  i> 
Kent,  and  17«.  in  part  of  the  tenths  and  the  l«nd-*«y.  and 
parochial  rates,  ahonld  inreat  the  Mkid  Defratdant  vttii '«%«; 
olaim  he  had  a»  Wear  of  HtmhiU  aforesaid,  on  <he  mari 
oecQpiers  of  lands,  woods,  fhrit,  l(c.  ti^;etber' with  the  Ticai^fje 
house,  garden,  orchard,  and  gifibe  Itofl,  exoet>i  all  iUifli« 
fees  and  chnrch-yard  does;  hot  with  piorisD  Ijiat  naiadHMy 
rtpairs  to  the  vicarage  boose,  ban,  stid>le,  and  fexunaflf  A 
yard,  and  garden  gates  and  stilea  should  be  at  Hm  noMa  'ad 
charges  of  die  said  Hemy  PooU,  as  wdF  as  any  hrin^-^ta^w 
poor's  rates  other  than  what  the  said  vicarage  itas  thtei  ohtfgod 
with ;  and  that  the  said  Defmdant  ihonld  nifler  -  aBe."vf aft 
Groombridge  the  then  tenant  of  the  vicarage  honae  -to  VOmtMi 
■8  long  as  he  paid  the  yearly  rent  of  8/. ;  abd  tiiat  the  aril 
agreement  should  continue  nntil  either  of'Ae  pait&billHi^ 
should  gire  notice  to  Ae  contrary  three  ndntfas' at  loEkt'lMAB 
Michadmtu,  at  which  time  of  the  year  and  no  otE 
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mMM  day  ot^^aofie^  1791  i  :at  tbt  General  Quarter  Settioas  of 

4ke  p^aoe  for  the  eity  6f  London  diiTy  discharged  from  his  said 

imprisonmeiit  by  virtue  of  ike  said  act,  and  did  then  and  th^ro 

4eUv6r  in  a>  schedule  of  his.  real  and^tpersoital  estate  aocordihg 

la  the  directions  of  the  said  acti  ia  irhioh  schedule  the  said 

jEfinary.  Pinh  did>  *(aaiongit  Olhtt  ^partionhm  of  his  estate  and 

^eflbcts^rinsert^the  fcdioiriAg  artidi^  viz.   'SThe  Ticaragei  t£ 

H€i^i^l^U  VBiJLeni^  Ifce  tithes  ipf/whick  have  been  paidvto  me  Iq 

MklmdmM  1i7|96»  Jwhioh  Ii  have  applied  fen*  4he  support  jcf 

ittyself '  and  ^  fiunily."    By  a'  deed-poll  dated  the^  lOtk '  day)  /of 

JUimMyl?96^  WittiamBix  Esquire  then  being  cleik  >o£  (hii 

fieaoaifer  die  cityof  Loaioa^  did:by  virtue-  of  die  adid  Mt 

aosigik-aitdteonirey  aUand  singular  the:  estate  and  effects  qftitte 

aaid  JEknwy  j?oab  tioAeabevenamad  Plaintiffi,  in» trusty  fiNr.ihf 

tiaaeAt  oflhomseliresand  the  xes(  of  4he  creditota  of  Iheaaid 

JBEfftry  Pac^    Gatiie  11th  of  Map  ITAftthe  ftaid  Hemy^JBuMh 

ivaa  directed  by  the  Ardibiflhop  q&  Canterbury  to  augmentilhil 

4»rateV  salaiy  &(nb  8(M.  to  S6/.  a-year,  whereupon  the  said 

Defendaa(t  van.  tequestod  Ao  pay^lika  additional  5/.,'  and.)  to 

deduct  it  finuB  itha  902.  aannalrient^.so  that  the  .net  tcot  ^^f^ 

abh)  byiihe.aMdtlMBndanti&aiA  Mickaeimm  VJSn  was  .85/^ 

ia«yeaf  only.  ^. The  qoesticm^jresarvad  for  the.  opinion. of:  th^ 

Goart  was,  Vliether  indec  the  ci^umstanoes  above  rstatediiChfEi 

Plaintiffs >ware  entitled  to  recover  any,  and  what'Sum.oCiaMuil^ 

irom  die  Otfeadant  in  tiiis  action  I    If  the  Court  shputdrbe^ 

^opiaaan  thair^he  Pliintifis  were  entitled  to  recover  any  sunri/if 

sionejr-Afan^ the  Defendant,  a  verdict  tQ  be  entered  faqrr^die 

'Biaiafiffsfor  thatsnm,  subject  to  the  further  directions  gC.^tl^ 

<2ouit  of  Ohanceoty.    If  on  the  -contrary  the  Court  shouU  'be^af . 

4)pnM0Q  tlait  thOiPlaintiffis  weie  not  entitled  to  recover  any.^thing 

induBiaction^-then  a  verdict  to  be  entered*  fos  thei) ]>0fead^Di» 

«id)jett  aaaforesaid.  '.<;      ^  rv»;i 

JMarsAa// Seijt  for  the  Plaintifis.    The  question  for .  tj^ 

opinion  of  the  Court  is,.  Whether  the4irofit8  of  the  vicaiagi^ 

i^ch  hftf  e  be^  assigned  for  the  benefit  of  the  insolvenl^s-«co* 

4itoff8»  daiar.db  not  paas;  anden  thab  assignment  ?    No  aspfoss 

decision  apaa  iiam  sabiisct  is  to  ha  found*  but  the  woids*  oC«  the 

asaignnieat  being  sufficiantiy  cpoiprebensive  to  pass  ^ary  spt- 

ctea  of  {pmperty,  la  wUcb  ibft'Wiolvont  was  entitled^  aiiast/necoi* 

jiHIy^  be  JbekA'.to  liiahiia^^tWa  paatKBular  property.  iThoiim- 

iflramanoCift  detgymanlMKve  aeinan4iaen  deamed  a»ffi^^atipaii|d 

£a**jta  iMarfbtviatice  of  « : dntjn,  but  cooitalateta  freehold^; and 

r  2  it 


aw 

Co»xAV4 
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1809.       it  is  on  that  accoont  tkat  execntioOB  have  been  Gloved  agauit 
———      this  speciea  of  property  for  the  racovery  of  debts.     Sir  Edwaid 
>^  A>*!lbr    ^'oA'  i''  2  -''»'•  47^  says'  If  the  Bhenff  letura  that  the  Dtfw- 
■■  dantia  c/mctHri  ieiM)ici'a<M  iiii'&M  Aa&eMiateuni/AKfNifi,  tha 

Co«T«ir.  pigmtiff  shall  have  a  writ  to  the  bishop  to  levy  tU  bomU  eec/m- 
tutim  i  vho  thereupon  appoints  seqoeatraton,  and  lafficieat 
bein^  reserved  to  serve  the  curs,  the  Tenainder  is  taken  nods 
the  execution.  It  is  quite  clear  that  a  olergyman  naybea. 
bankrupt,  and  if  so,  the  fruits  of  his  benefice  nnst  pass  to  his 
assignees.  In  the  case  txparle  Megnutt,  1  Jtk.VHS.  Therail 
was  contested  vliether  a  clergyman  could  beoome  a  bankmpta 
Lord  Hardteicke,  in  cooaidering  the  objection,  thoagh  be  does 
not  expressly  decide  whether  a  benefice  would  pass  to  the  as- 
signees, seems  to  think  that  it  would.  He  says,  "  To  be  sue 
t^re  are  in  the  bankrupt  acts  no  words  that  relate  merdy  In 
eoolesiastioal  estates,  and  therefore  it  is  said,  if  the  whole  liviif 
is  seized  it  nay  prevent  serving  the  cure.  Bat  I  do  not  ksov 
that  this  would  be  the  conBequeocc."  His  lordship  then  refen 
to  the  special  execution  at  law  de  bonis  tcclmmtwit ;  and  addi^ 
"  I  do  not  see,  but  I  give  no  opinion,  why  the  same  method 
may  not  be  followed  under  a  commission  of  bankruptej,  tor  it 
does  not  appear  to  me  that  this  would  supersede  the  bishop's 
authority."  If  the  case  of  Ftartif  v.  Odium,  3  T.  R.  681.  be 
relied  upon,  where  it  was  decided  that  the  half  pay  of  an  officer 
eould  not  be  assigned  under  an  insolvent  act,  it  may  be  ob- 
served that  no  two  cases  can  be  more  different,  ao  officer 
having  no  certain  interest  in  his  half  pay,  and  not  being  abb 
to  maintain  an  action  for  it,  whereas  a  clei^man  has  a  firca- 
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was  decided  in  Flariy  v.  Odbm.  The  ^^ement  maede  between 
the  vicar  and  the  defendant  can  make  no  difference  in  the  case : 
for  if  such  a  lease  er  agreement  were  assignable  the  Ticar  might 
divest  himself  of  all  the  benefit  arinng  ftom  his  living,  consci^ 
qoently  of  all  power  of  serving  the  cnre,  which  the  law  will  nbt 
ididw ;  for  the  retennes  af ising  from  a  vicarage  are  intended  for 
the  purpose -of  supporting  a  vicar  in  the  service  of  the  church; 
By  the  13  Eliz.  c.  10.  all  leases,  gifts,  grants,  conveyances,  feoff* 
ments,  or  estates  made  by.  Spiritual  persons- for  more  than  the 
term  of  !^  years  or  three  lives,  whereupon  th^  accustomed 
yearly  rent  is  reserved,  are  void.  It  is  true  that  the  title  of  that 
act  and  its  provisions  are  framed  as  if  made  for  the  protectieni 
not  of  the  spiritual  persons  themselves,  but  of  dieir  successors; 
But  when  we  look  at  the  14  Eliz,  a.  11.  s.  Id.  which,  after  reciting 
that  evil  disposed  persons  had*  defrauded  the  true  meaning  of  the 
13  Eliz.  by  entering  into  bonds  and  covenants  to  suffer  other 
persons  to  enjoy  their  livings,  which  bonds  and  covenants  were 
not  held  to  be  leases,  it  was  enacted  thait  all  b6nds^  contracts^ 
promises,  and  covenants  for  the  above  purpose  should  only  be 
of  such  force  and  validity  as  leases  made  by  the  same  persons'. 
From  this  it  appears  that  the  object  of  the  legislature  was  to 
prevent  ecclesiastical  persons  from  charging  their  benefices 
except  by  lease,  reserving  the  accustomed  rent :  and  it  is  clear 
that  these  provisions  must  have  been  made  with  a  view  to  pgKKt 
teet  ecclesiastical  persons  against  their  own  imprudence,  and  not 
merely  to  protect  their  successors,  who  could  not  be  charged  by 
the  bond  or  covenant  of  their  predecessor.  The  object  was  not 
only  to  prevent  dilapidations,  but  to  secure  ta  proper  revenue 
to  ecclesiastical  persons,  with  which  they  mightsuppoct  a'  bei 
coming  hospitality.  If  a  vicar  be  allowed  to  lease,*  reserving>|l 
rent,  said  then  to  assign  the  reversion,  it  is  the  same  thing  as  i£hd 
were  allowed  to  lease  without  reserving  any  rent  whateteei 
consequently  the  vicar  in  this  case  could  not  himself  have 
assigned  this  agreement  to  hb  creditors.  Can  it  be  contendedi 
then,  that  under  the  insolvent  act  that  will  pass  to  his  credit^s 
which  he;cottld  not  have  assigned  to  them?  It  has  always  been 
boldea  that  nothing  passes  undpr.  those  acta  but  what,  the  party 
Ipuuuself  caold*  oonsjusi^ntly  with  the  jaa^ure  «f .  his  interest  ^lUMt 
with  public  policy-  ihave  transferredir.  ^Om  this  -principle  pro^ 
Qoeded  the case^^  JEHarijfiV.^QUum.  '  NarwiU  il niake  anydifp 
fprenceithat.the  in%o)v^t  ba&in^er4ed  tUa,  pcaperty  in  bis  scbdt 
dule ;  for  though  he  may  have  thought  himself  bound  by  his 

oath 
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IdOd.      oafh  to  insert  it,  still  if  it  be  that  sort  of  prope^  «U(>&  le 

coald  not  assi^,  it  will  not  pass.   Wbere  theexeralioni^ainift'' 

iS "^CT  a  benefice  proceeds  not  on  commoa  protms,  but  on  a  wn< 
«■  .  directed  to  the  bishop,  those  inconvenienoies  vhich  tibe  legb' 
CowT«ii.  j„ture  has  been  stndions  to  goarf  aglinrt  am  prevented':  fiJr 
die  bishop  in  sequestering  has  a  tight  to  dednct  a  rgMonitffcr 
snm  for  the  sopply  of  the  cure,  and  Ilkerwiae  for  dw  mfaH 
tenance  of  the  incumbent  and  his  family,  if  he  haA  not  oAor- ' 
wise  sufficient  to  maintain  them.  Bun^t  Eed.  Lam,  th.  ScfMf- 
tration,  vol.  3.  p.  318.  ed.  "i.  If  it  be  urged  that  the  infcAnot 
hjnuelf  baa  provided  by  his  ogreetneot  &r  aenring  'ttB'eiDB; 
it  may  be  answered,  that  the  service  of  the  enre  is  oidjr  dm  Of 
the  things  to  be  provided  for  by  the  Inshop,  who  is  alab  Unaii ' 
to  take  care  both  of  the  incombent  faanu^f  and  of  hir  iBtaHf. 
With  respect  to  the  opinion  supposed  to  have  been  eatprHntiiij, 
Lord  Rardmckt  in  Ex  parte  Mtgmot,  it  hr  obfervririe  tfaat  «hll( 
he  Bu^ests  that  a  spiritual  preferment  may  pomibly  be  irtOuk 
thb  statutes  of  bankrupt,  he  expressly  asttgna  as  a  reaMtt  ftsTK' 
writ  may  issue  to  the  bishop,  and  he  may  apportioii  a  partlor^ 
sbrve  the  cure.  .  ti . 

Cur.  oA.  ntft; 

'  On  thu  day  the  opinion  of  the  Conrt  was  deKverad  fay 
'LoidALVANLEY  C.  J.'  With  lestfect  to  all  mmsotmaniif 
TUch  had  become  due  to  the  insolvent  at  fte  tiawwbeA  Uf' 
took  the  benefit  of  the  insolvent  act,  ft  is  adndtted  HmX  th^ 
Plairitifis  are  entitled  to'  recover.  Unquestimably  avtty  t!^' 
and  interest  in  possessiori,  Ivhich  bad  vested  in  the  inaohrantpAi'" 
viouB  to  the  passing;  of  thp  37th  of  Gen.  3.  c.  112.,  was  by  thsi 
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as.thQviwr  VweiS^  and  ironed  ^liaTe  been  entitled  to  demai^       1^9^^ 
fmn  tbe  paasfttoars  of  thie.gl^be-lands  and  from  the  terre-tenants  •'' 

o£  ;t(Me  bmmh  t)ie  rent  and  ^tbas  due  tp  the  vicar  of  I/erif-    ^^^he^ 
ii&.  .la^prty  it  qiust.bi^  t^rgued^  that  althpugh.jdie  insolvent  v- 

aqt  doqfi  |iot.e?^reiB9iy  n^dke  the  assignees  vicars,  yet  that  it  in-       owtah. 
vcffiti^.tlu^in  ^thaU  ^eeocje^iastical  rights  of  the  vicar.     It  is 
mi»tj|iy I  ^tfh  quisidffl  how  tbft  comoipn  law  stood  with  respect  to 
the  ,)%}i|s  ,wit)i  which  creditor^  of  persons  in  holy  orders  ana  , 
bfND|Bfi(p^  ^r]^  were  .c(othed.    Jfo\  one  is  igiior^t  that  at 
<^fBW9P^T)av4land,ooaU.n  into  the  liands  of  the. 

GK^i^r.jipfl^^  taken  by  a  writqif 

leparijfi^g^  t^.ii^  sheriffs  who  was  thf^^eby  einpowend^  | 

tq^Ij^^tlierprjQfita  arising}  froQ(i  time  to  tiqie  foj^  the  ben^t  ol,' 
th^.^^jra^i^.  yTHa^.  <hiquii9p  law  was ,  extremely  jealous  of  ;p)b; , 
ti;}|duig  iMOf^  new  teimit  pn^the  Jord ;  it  did  not  allowj  thfray* 
%%  j^j  {K^pesfio^tobe^iaki^  under  the  levari  fqcw,  but  only-^ 
thf9pirafits>ta.be,ljBvied.    Qy  the  statute  of  fVestm.  2.,  whicl|i 
g^v^ , ithe . wriU  of  elegit,  an  alteration  was  introduced  in  th^^.. 
rf^ppect,  ,  l^fi  t|iat^  act  the  cifeditor  was  permitted  to  make  use^  of ^ 
a  process  by  which  he  was  put  into  possession  of  the  landitseljEi. 
A^aU  tjufes,«:fa0wever,  the  king  was  entitled  to  take  possession 
under  ai^  q&tppi^.for  -the  obj^tbn  to  changing  the  tenant  did 
npt^applyrtOithe  case  of  the  king.    His  right  was  independant 
of  thia  statute  of  Weitoi*  ;2* :.  but  it  must  not  be  forgotten  th^ 
whife.  jt|iie  tcpnuDon  law  leonained  unaltered  th^  king  never ^ 
eU^uned  i^j  a^ithprity  to  ifake  possession  pf  ecclesiastical  righ1» 
or  du^  Iqi.tl^  hiwdf  of  his  own  mioisteiig  the  sheriffs.    He  wa^ 
alw^rs  obliged  ta  have  recourse  to  »  writ  to  the  bishop,  under 
which  th^  biidss  were  sequestered.    Under  that  writ  possession 
Wf»:.not.|;iy^tny  but,the  ordinary  was  bound  to  take  care  that 
qi^t  of  jtbe^reViefa^  of  the  church  the  duties  of  the  church  shopld 
be  pii|iyide4  fpiv  ,iWe  find  1^2  Inst.  p.  4,  that  Lord  Coke  says*.. 
''.|f  ap^vspA.be  bonndin  a  recognizance  ju  the  Gl^inceryi.or 
i^4U»y  other  «o)irt^  4rc^  ra^dlie  pay  pot  the  sum^  at  the  day,  by 
thi9  .comm^a  law  if  .|iie  p^i^^sipii  had  nothing  hut  ecclesiastical 
gqoda  t|ie  jrecognizea  could  not  have  had  a  lepari  facias  to  the 
shfiiff  ;boi  levy  th^  sfupe.of  ;^ose  gQods»  but  the  writ  ought  tp  be 
4irpc^tp4thehJsh9p.of  the  dioce^  to  levy  the  s^me  of  his 
^cteqifstical  gopds.?  Ip  Gilbert  on  JSx^cu/io/m,  p..40.  it  is  saiij^,^ 
Xxfegf^.Ao^  pot^Ue-pf  thp  {^ebe  belonging  tp  the  parsonage  or 
fic^»^<^.I)ot^l<the,q)l^^-y^    fqrihese  are  each  solwn  Deo 
cQmecriUmt,f\  au^  for  thifi  .is,  cited  Jenkins*  Rep»  207.  where  the 

same 
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aoBB  doctrine  ii  Isiddofwil;  mi  «\miiatmKyipAi»>wr  fieri faiial 
-gaa-ittne  agaitist  a  olerle  if  it  appear  that  he  hu  no  lajr  fii^/imf 
ooly  a  levari  facial  to  the  liislwp;  ./«rAm«  refers 'tetwo  Ohm 
fiolntbeYeaIvbook^t)jt.  S9£rf.S.44.andSlAf.4.4S.  We 
favelbersfore  complete  anUMrit;  for  Myingv  tkat'afeeanMl 
bnr  noprDoesB  ever  iuned  to  a  sheriff  to  levy  on  rnririiaatirwi 
property  the  debt  due  in  an  aotiM,  Mod  Gtttcvt  ia  wett'AMV- 
rented  in  aayin^  that  no  ekgit  titSi  ■  Sir  fVm.  Bfaekilome^lkt 
Sd  Tolame  of  theCoiiimentariei,j>.  416.  ^vesanaceoiititof  tte 
writ  of  seqnestration  to  the  bishop  of  the  dioceee,  which  he  mip 
is  ia  the  nature  of  a  inari  or^rt/aciot  to  l^vy  the  debtni 
dsbnagei  dt  bonit  ecclesiaitkii,  which  are  not  to  be  tooiAed-by 
lay  hands.  The  uime  acconat  is  given  of  the  writ  in  Bmnh 
Enl.  Law,  tit.  SequntralioH.  There  has  been  miieh  ■i^aaiwt 
respecting  the  power  which  a  clergyman  had  over  Ma  own  Iv- 
nefice.  it  has  never  been  contended  howerer  that « faniia 
was  ever  seized  in  fee,  be  had  only  a  qualified  ttgtit  in  tt 
living;,  and  at  eommoo  law  coold  make  no  lease  to  Iriiid  Us 
snocessor,  unless  ooniinned  by  the  patron  and  ordinary.  -  la 
the  roigns  of  Hen.  8.  and  E/iz,  several  statutes  were  passed  ia- 
txoiocing  fortber  restrictions  with  respect  to  the  power  erf"  eede- 
Biasticfl  over  tb^r  benefices.  Until  the  13  E/it,  c.  SO.  th^  afl 
appear  to  have  been  made  for  the  benefit  of  the  anecessor :  as 
great  was  the  anxiety  of  the  legislature  however  to  prevent  ee- 
clesiastics  from  divesting  their  own  rights,  that  the  statate  of 
13  Eiiz.  c.  20.  explained  by  18  Elit.  e.  II.  empowers  them  to 
take  advantage  of  theii  own  non'tesidence  to  defeat  leases  made 
by  themselves.     Sucb  has  been  determined  to  be  the  effect  of 
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irektife  to  rbaidur«pts  aiklt  inolveiits  l»¥cr  inifbdneed  w^tataioK  JSMBB, 
tion  in  thi«  respeet.  '  That  a  private  oredilor  skoaldbeiaMerfta 
araU  iamaidt'Of  a  writ tif  8eqiieilniili<m^f(mthe  parposeiof: nii*- 
fyitag  Ms  debt  oiit  of  'thefbdbefitfe'of  a  alQvgj^iBaii^  and  jratrfthut 
irhfKe^ib»  legislature  ha&  vested  the  whole  property  ofthe  debMr 
4n  asfiigBees  for  the  benefit  of  the  (snidiioni  ia  genemU  tbeafe 
assignees  diotUd  not  have  sny  power  to  afieet  his  bewAoc^ 
would  certainly  be^aki  anomaly  in  the  law.  Whether- there 
be  any  means  of  obviating  this  aneoialy  i  wiU  not  pretend  <is 
say.  Lord  Hatdwicke,  in  the  oasct  ex  parte  Me^mottt  abstains 
from  la5ring  down  deeisively  in  what  manner  ^he  -claims  of 'the 
assig^tai  upon  such  property  might  *be  madeiavailable.i'  ile 
^eems  however  to*  think  that  in  a  writ  to  the  bishop  the  assig'nees 
might  have  the  same  remedy  as  any  other  oreditor.  But  be 
never,  hints  at  an  idea  that' they  could  take  possession  of  the  b^ 
nefice  in  the  same  manner  as  ^ey  might  of  lay  property.  The 
only  question  in  that  case  was,  Whether  a  clergyman  could  be 
made  a  bankrupt.  Mr.  Wilbraham  in  aiguing  for.the  negatiTe^ 
insisted  that  his^  living  could  not  be  assigned  by  the  commission, 
for  that  the  assignees  must  take  all  or  none;  and  if  they  took  all, 
nothing  would  be  left  to  provide  for  the  service  of  the  cure.  Lord 
Hardwicke,  who  inclined  to  think  that  a  clergyman  might  be  a 
bankrupt,  after  noticing  this  objection,  and  stating  the  common 
law  rule  with  respect  to  sequestration,  says,  "  I  do  not  see  (bat 
I  give  no  opinion)  why  the  same  method  may  not  be  followed 
under  the  commission  of  bankruptcy,  for  it  does  not  appear 
to  me  that  this  would  supersede  the  bishop's  authority."  As 
JO,  long  time  has  elapsed  since  tins  opinion  was  thrown  out, 
during  which  some  clergyman  must  probably  have  rendered 
.themselves  .obnoxious  to  commissions  of  bankrupt,  X  desiredun- 
qniries  to  be  made  respecting  tbe  mode  of  proceeding  adopted 
under  those  commbsions.  But  these  inquiries  baye  not  pvo- 
duced  any  instance  in  which  proceedings  against  a  benefice  have 
taken  place.  Nor  shall  I  undertake  to  point  out  in  what  man- 
ner the  assignees  in  this  case  must  proceed.  But  although 
there  may  be  difficulties  in  the  mode  of  proceeding,  we  are 
not  therefore  to  hold  that  the  nature  of  the  property  which  ^a 
clergyman  has  in  his  benefice  is  changed  by  the  operation  of 
an  insolvent  act,  or  that  the  assignees  under  such  an  act  vrill  be 
entitled  to  demand  and  receive  ecclesiastical  dues.  The  agree- 
ment in  this  case  is  a  mere  letter  of  attorney  given  by  the 
clergyman  to  the  Defendant.  Jf  this  agreement  could  be  deemed 

a  lease, 
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ISOSb      a  leue,  it  vonU  be  void  upon  the  f«oe  of  it.    It  woaU  be  « 

.  leaie  of  the  parsonage  houfa,  with  a  coTenaat  that  die  asw 

^  A^b^    tflmnt  Bhonld  ocoapy :  this  woidd  be/eto  de  te.    WlwtoTn  ad- 

*.  vantage  might  be  derived  through  the  intcrveBti<wi  of  the  «Bdi- 

*""'      nary,  I  ant  of  opinion  that  by  no  conveyance  of  thie  party  Up* 

•elf  could  he  divest  hinuelf  of  his  beoefice.    The  aame  riasm 

which  have  induced  the  comnon  law  to  iwQv^ttf  qxenntiaB 

agaiiut  a  benefice  by  the  hands  of  the  King's  -flivil.  iwijihi^: 

may  be  urged  with  equal  foree  against  the  action  now  broq^ 

by  the  assignees.    We  ace  tberefora  of  opinioB  tlwt  tLe  aetipp 

■a  not  maintainable  so  far  as  it  relates  to  the  rant  wkioh  '^ 

aoomed  nbMquant  to  the  assignment  under  the  iaaotvoil  iMta. 

PcrCurioM,  Verdict  to  be  entered  for  the  OeSBaiaat. 


Fck  M.  Stratton  and  Auotiher  v.  Savigm ac' 

ArepricatkHi       r]VD£Kir,4T[r«atiuflipri<  for  work  and  labour,  goodaeoMad 
|°^^^||'^^  delivered,  money  lent  and  advanced,  pud,  laid  ont,  and  as- 

■n  nrigliial  nit  pended,  had  and  received,  and  on  an  aceonnt  stated. 
^!l^  b^iT  'f^  Defendant  pleaded  mm  mamptit  as  to  all  but  9l.lSt.4d.; 
tba  tender,  but  and  as  to  that  sum  he  pleaded  that  "  from  the  time  of  aakag 
^J^^^^iiien  ^A  several  promises  and  nndertakings  in  the  deolamtioa  aaa- 
■  fd  ori^wi  tiooed  he  always  hithertO'  was  and  still  is  ready  to  pay  tfaa  wmM 
r^'tbft^  to  the  Plaintias;  and  before  the  sinng  out  the  origbud  «ritaf 
■odpncMdvd  tkePlaintifis,  towit,  cmdtellthof  fWraarylSOa^at.Ac.tM- 
^IZ^^ii.  dered  and  offend  to  pay  the  same  to  the  Plaintiffii,  vliiah.lh^ 
ibe  iM  writ,  i>  refuged  to  receive ;"  and  the  Defendant  btongfattbe  said  91.  Ufc 
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cbnUinipiglt, '  agaiitot  H^Mli  DefMdaiit,  direeted  to  the  aU-       i|bf(j|^l 
riff  bf  itMleset,  %}niriiieh  said  writ  our  Mid  Lord  the  King      ,,•  ^^    — 
toMtiUadka  •  tHe  sheriff  of  Mmteiex,  illet  if  die  said  Plaiiitifis     ^^^^^K 
ahtffdd  giVe  hiflErieeurfty  to  ptoMiufe  their  tiiit,  <heii  the  dieriff     Hitmut* 
otMUttknx  flibiild  poft'by  surety  and  safe  pledges  the  said  BcP' 
fefMast  that  he  siMnld  b^'  before  btir  Mod  Loid  'tin  King'tf  jns^- 
tite*  >a€  W^MM^  in  ei^t  da^  of  ihe  PorifioatioB  of  tilers 
BiMed'iiirii^then.-iieact,  M  shew-why  with  :ibroe  ttftd  anus  he  • 
bAihe  the^losd  of  die  saU  Plainttfii  at  fTearmifull^,  and  did' 
theil  ii^iM  wrotags, .  to  the  great  dfaiia|[e  of  ihe-Pla&itifis,  and  • 
agflfhitiliepteeid  of  bur  saift  Lord  the  King;  bM  (that  the  sidd 
dieififf  WfaNdd  have  there  the  naam  of  die  pledgee  nd  thift  Writ ;- 
At^ifknafr^hy  of  flieWtitrii  ofthaft  writ,  (ttiat  b  to'Say)!^  ^t 
days  of  the  Purification  of  the  Blessed  Mary,  in  the  42d  year 
aforesaid,  at  Wesimimter'in  tSfftmsitj  otMiddleiex,  (that  is  to 
say)  at  London  afpreaaid,  in^tjie  parish  and  ward  ^foresaid,  the 
sheriff  of  Aiddtesex,  (fo  wiQ'lFr.  B,  Esqmie  abd  R.A.  C.        ' 
BsqniiO  then  being riidriffi of  JliMetfaMr,  letuEDed  on  the  su^      n.'irv'jv  a 
writ  io  th^  jostiott  of  onr  Lord/theXing  of  the  Benbh  at  Wmt-      ..!;:iV,^;:^ 
fnimteTf  thattha-^aaid  Defendant  in  the  said  writ  named  had^  ,  «>  .:<v'Mit^ 
not  any  thing  in  his  baHiwick  whtevdyy  he  should  be  attacfaed ;'     ;!::;:/];  |;,'^; 
wherefore  the  said' Plaintiffs  fbrtiieporpoie  aforesaid  prayed.  5Mi<i«h.i>;  mu 
anothev  writ  of  bur  Lord  tbeKing  to  be  direeted  to  the  sheriff:  ^;^  ^^l!))^ 
cfMiddti8€X  inform  afereaaid;  ^  And  it  was  granted' thsai,  tefi     i^*^?  .:>>  iv  a 
Aadlhesmpoa  the^jaid  PbhitiA  lor  the,  redoveigi  of  their>  .^tm.r^^^^^^^^^ 
damages  .ifcijfiBStiH,  itftenmrdsi^  ;(tk>  wit)  oft  the  IM  dtg  ^\   M*^r^^r\h.ic 
April,  :«t  Me43il  yrar  ^ifaruaid.  vX,  ifc  aforesaid^  ammAM^  //i"'  r^CX 
betanedrted'  ptfeseouted  out  of  the  said  Court  oC  em  Lord  the     r  "'*  '^  ^  '  »<^ 
King  of  his  Chancery  (the  said  Court  then  being  held  at  Wt^       '^  'lXyA\ 
ndnsiir  aftproMud  in  the  said  county  oi HiddlHex)  ascertain 
other  writ  of  owr  Lord  the  King,'  ooaunonly  called  a  writ  o£^ 
yato'e  ttuutmik  fregU^  against  the  said  Defendant,  dicectad  to. 
theabetAffof  Jfiditfaiar/'^ptoeeedingas  with  the  former  writ, 
anS  aUegiag^  thai  being"  saiimsned  upon  tias  Sd  writ  the^^ 
DefoMdaai  ap|Mafaped.)  ,  Awl  the  said  Plaintiffs  further  say^ 
that  the  sard'Se^seral'writa  soby  themsued  and  prosecuted  as. 
afdresaid  against  4he  said  Defimdant,  were  so  by  them  sued  and 
prdseeoted  against  the  said  Defendant  with  intent  to  implead 
the  said  Defendant  ibr  the  several  causesin  the  said  declare.'*; 
tiea  in  this  behalf  above  speo%ed,.'and  to  cause  and.  compel: 
the  said  Defendant  to  appear  in  the  said  court,  here  in-order, 
that  they  ^  said<>nidatiflb  might deblaie  i^ainsthim  iff'  the* 

said 
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said  wverel  canses  of  aetion  in  tbe  said  deelnration  mentiMed, 
according  to  the  conrse,  custom,  and  prastice  of  the  said  covt 
here.  And  they  the  said  PlaintiSi,  in  pomiance  of  sacb  their 
said  iotention,  did,  after  such  the  said  wppeaianee  of  the  aid 
Defendant  as  aforestiid,  declare  therenpon  and  for  the  said  Kf» 
nil  causes  of  action  in  the  said  declaration  mentioned  ia  iBwnei 
and  form  aforesaid,  and  therein  (amongst  other  things)  for  tke 
said  sum  of  91.  15s.  4d.,  parcel.  Isc  and  for  tiie  damages  by  An 
BUitained  on  occasion  of  the  not  perfonning  the  saifl  serotl 
promises  and  undertakings  in  the  said  declaratioa  mentioned  ■ 
to  the  said  91. 15i.  id.  And  the  said  Plaintiffs  farther  say,  tlat 
the  said  Defendant  did  not  at  any  time  before  the  suing-  forth  rf 
the  said  flrst-mentioned  ^rrit  out  of  the  sud  conrt  <rf  our  nid 
Lord  the  King  of  his  Chancery,  in  manner  and  for  the  caosB 
and  purpose  aforesaid,  tender  or  offer  to  pay  to  the  said  Plan- 
tiffs  the  said  sum  of  91.  i5f.  4d.,  parcel,  Bjc.  And  this,  Ifc 
Wherefore,  Hfc." 

TheDefendant  rejoined,  that  "  true  it  is  that  the  sud  Defsad- 
ant  did  not  at  any  time  before  the  suing  forth  of  the  said  wiitis 
the  said  pica  of  the  said  Plaintiffs  above  pleaded  in  r^Iy  fint 
mentioned,  tender  or  offer  to  pay  to  the  said  Plaintiffs  the  said 
sum  of  9/.  ICs.  Ad.,  parcel,  ^c. ;  but  the  said  Defendsnt 
says,  that  the  said  Defendant  before  the  suing  ont  of  the  nid 
writ  in  the  said  plea  of  the  said  Plaintifis  above  pleaded  in 
reply,  secondly  above  mentioned,  (to  wit)  on  the  said  11th  ds; 
of  Fehruary,  in  the  said  year  of  our  Lord  1802,  at,  ifc.  ten- 
dered and  offered  to  pay  to  the  said  Plaintiffs  the  said  9/.  1% 
4d.,  which  said  9/.  Ids.  Ad.  the  Plaintiffs  then  and  there  wholly 
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been  properly  continued  (o),  <uQ(d  therefore  could  not  be  connected 
with  the  second  writ  so  as  to  avail  the  Plaintiffs. 

Barley  then  argued,  that  merely  suing  out  process  was  a  de- 
mand, and  consequently  the  tender  was  not  good  unless  made 
previous  to  that  demand. 

But  The  Court  were  clearly  of  opinion  that  the  mere  circum- 
stance of  process  sued  out  was  not  sufficient^  since  possibly  it 
ought  be  for  sonle  other  cause  of  action,  and  if  allowed  to  operate 
in  the  way  contended  for,  would  open  a  door,  to  much :  inconve- 
nience by  enabling  persons  to  keep  such  process  secretly  in  thetf 
pockets'  till  such  stage  of  the  pleadings  as  they  should  be  dis^ 
posed  to  bring  it  forward. 

Per  Curiam,  Judgment  for  the  Defendant; 

Heywood  Serjt  was  to  have  argued  i  eontri. 

(a)  Seei  U.  Rmf.  434, 


isee. 

Stjuttoit 
•ndAooCber 


Pollard  v.  Sir  Robert  Herries  Knt. 


Feb.  3d. 


T 


HIS  was  an  afction  of  assumpsit  brought  on  a  promissory  note,  a.  deposited  a 

of  which  the  following  is  a  literal  copy :  i?Sic  1^10^^ 

Branched 


Paris  ce  20  Mai  1791 

. A 


P*"  1200  Tournoia— 


house  of  B.  m 
Pom,  for 
which  B.  gave 
him  his  note 
"  payable  in 
Porti.orattht 
choice  of  the 
bearer  at  the 


•  En  face  du  Pont  Royal. 

A  sept  jours  de  vue  prifixeje  payerai  a  Vordre  de  Man:-  Union  Bank  in 
sieur  John  Carter  Pollard  la  somme  de  douze  cents  livres  ^^Zi^J^Z 
Tourudis  avec  Pinter  it  cpnvenu  it  raison  de  trois  pour  ^London,  ac- 
cent  par  an,  valeur  refu  comptant.  .' TOuri!?ofeS^ 

iPerproc^c^eSiVRob^  Herries.  change  upon 
PresenU  et  thUnote wu' 

verjfiect      James  Carry,  5iT™!ll5^'*^ 
—  Iel7 
Au  cours  d  Usance 
sur  Paris. 
Ea  reg»^r£/o/.  42  A.  F.  P." 

10th  May  99.  E.  W. 


course  of  ex- 
change be- 
tween London 
and  Parit 
ceased  altoge- 
ther, having 
been  previous 
to  its  total  ces- 
sation extreme- 
ly low ;  the 
note  was  at  a  subsequent  period  presented  for  acceptance  and  payment  at  the  fcsidence  of  B.  in 
Ijondon,  at  which  time  there  was  a  circuitous  course  of  exchange  upon  Paris  bj  waj  of  Hamburgh, 
Held  that  A,  was  entitled  to  recover  npon  the  note  kocording  to  such  drcaitous  course  of  exchange 
upon  Parti  at  the  time  wlieu^  Uie^ote  was  presented.* 

*  Vide  Mellish  v.  Simeon,  2  H.  Black.  578.    De  Tastet  v.  Baring.  S  Campb.  65. 

Which 
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Whioli  proBimry  note  was  thu  tnuuhted : 

ParU.  the  SOth  of  May  1791— For  1300  Uttm  1 

At  MTendayaaigbt,  aooording to  agreement,  Ipiomuetopiy 
UiBkiii.  to  the  order  of  Mr.  JoAn  Carter  Pollard  ihe  saia of  twelmlam- 
dred  livrei  Toumoii,  with  the  interest  agreed  for,  at  thentsif 
three  per  eerU.  per  annum,  value  reoeiTed  dom. 
Payable  aa  above  id  I*ar(i,~\  By  pncumtion  of  Sir  Rob*  Henm. 
or,  at  the  choice  of  the  bear- 1  Jatmn  Carl/. 

«r,  at  the  Vniott  Bank  in  \ 

i>mwr,  or  at  my  usual  reu- I  Preaented  and  verMed 
demceinLewioii,  aocogdinglat-    -■  ■    '17.  •-■: 

to  the  course  of  exchanged  ■->■.■; 

upon  Porif. 

The  two  first  oonniB  of  the  deelaratioD  wave  opoft  ttestf 
note.  In  the  first  count  the  wonts-  ^  an  connr '  dSumM  ifer 
Parii,"  were  taken  to  mean  "  according  to  tiie  eovrse  ofn- 
change  npon  Parit"  In  the  seeond  count  these  words  wen 
IrboUy  omitted.  The  third  count  was  upon  an  indebitttki 
autmgmtfat  the  value  of  foreign  mosey  pud,  laid  ont,  ai^tt- 
pended  by  the  Pluntiff  for  the  use  of  the  Defendants '  Th 
fimrfli  was  for  the  value  of  fordgn  money  lent  and  adTUleed  1^ 
the  Pluntiff  to  the  Defendant  The  fifth  was  for  tlie  Tataetf 
foreign  money  had  and  received  by  the  Defendant  to  4e  HHB  tf 
the  Plaintiff.  And  the  sixth  was  upon  en  aoconnt  atated  be- 
tween the  Plaintiff  and  Defendant.  To  this  dedarstJos  Ac 
Defendant  pleaded  the  general  isme,  and  pud  into  eoart  flk 
anm  of  16/.  16i.  6d,  upon  the  whole  declaration  genei^y:  ■■■:' 

lliiBcause  was  tried  before  Lord£/(/ofiCh.  J.  add  a  spMad 
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presented  ,for  affaq^iane^  moA  again  im  ^tii#.96th  ^^ctke  «ane  liMB 
monlh  for|BytacMtft  in  .E^ml^M^'at^*  uBQal  residence  of. the  De- 
•fimdant.'  Wlieii  theie  was  a  odurse  of  exchange  between.  Lotidon 
and  Parisi  it  ira»  regnUted  by  the  icu  6t  French  crown  of  tiliree 
'UvrtB  IburmoiSf  in  stesHng  pence;  and  when  this  es&change  was 
at  par  the  French  crown  was  of  the  value  of  thirty  pence  stetl- 
iag.  V  At  die  time  when  the  ^aidqpt^  was  paid  and  dd^Tered*  to 
1i»  Plaintiff  there  was  a  direct  fowne  of  ex<diaiige.betir!MQ 
London  and  Paris  at  the  rate  of  twentjrfoar  pence  sterlhig  .for 
the  French  trown.  .  In  the  month  of  Jlt^U  i^  the  year  17Q8, 
in  consequence  of  4ie  war,  the  ejjicjfLMgo  li^  so  low  as  low- 
pence  farthing  for  the  French  clovn' of  thiee^ivret  ZWffcs^ 
and  in  the  month  of  October  following  it  finally  closed  at  ni^e- 
vpenoo  for  the  Frmick  «n^FO»  On  .thp.  SOjtti  Jffq^^^inffii^iiy^  time 
.wlten  Ad^0|»4n^  was  presented  fi>r  paymeiiiifn  Ifmifln,  fMbll^ 
iKBTi  waSnrtill  iPfHityiiiwig  boim^eii:  Gfmt  J^rii0in,^o^ 
there,  waarop.  #ref^  oomM  of.^x^^wuife  betufetn  X^c^, jp^ 
,£arif;  .but  .thie^iW3»p..then»  ai|d  there  .«tiU:i|,,afi)iimiw0 
conrse  of  ^a^^bapgf  betweenthos^  /uti€|i,th)raj|igh  Mmsk^fh^  ;4t 
thpA  timoif  apoifduv  to  the  o9iirse.of  «Koh$MV«)  I)etwe9i)ff9lfp 

;inarks^  aBd7-ioMMi^9  il9d.»tUs  suw»jfio<^4iiig.  to  the.4)0|i|se,#f 
exchange  al .  the  seme  tknoi  botw^^iN  UwAwrgh,  j»b4  J<o«4^, 
WBsof  Iberiflda^.  of  47I4  99. AA^  jiteiclin&.^igh  smut.. tjpge^hur 
with  12/.I  the  interest  .thereof  ai;9ferM9/. /Iff  4M.  fbr:ft.>yam^ 
fip]|i.^2(HhoCifcy  1791  to  the  aoth ,of  il%  1799|  maUag 
togeth^  th^  mm  #f,fi9£{di4<i<»  >3fmi  fh^  apomt  of{the,«mi 

rd^imed  tOrbe reooyered  by  tbf  Plaupktiflf  in, thi#^ action,^ as teing 

. th9.Yalu€9^ A^said npt0: ontbasaid  20tb il£qf J1790, «Fhept^ 
na^ {amsentcyl  'imLfmdqn  C^pnimwtft  aacardiitg  to^the.ahAie 
circuitioas.  oourfe;  of  exohangei  iBiit  the  vaaof^lSAl^.M* 

.^pja^.pfdd.  Ji^^ifiOiirt  Jby  4hf  Defendwt»  asMi^  the  iwfapeolthe 
f)d4iiaOAJtiT^.andthe  int^xeM^tbereen  at  %fer,4ieMUp$Pmiii^t 

.tat^m^  q^phwge  4tAa!4,84c(rU^  I9C  ii^Frenahyf^ojimi^t 

.tprefvi(l4?fi({pift^,«psdiPani  before  rthe.eemmeneiQPient  ^  the  war- 
JJ^^ fimHT^P  ifuhnutM  U»  the opiioonof  the  Comti  vas,  Wh^ 
i^^re^  (fh^,Elai|i^  ^^Hre^^  wtitled  tio,  reeoTor jthe.fJiOTe  isnni  0f 
,^5^;9ir4f^.r.4b^i¥a)ii^  ofjtheMld  l^WO^liyreS; and  interest,  aa- 
^^UW  lo^.the  coursa  of  exchange  between  Xeitdoit  and  Patis 
,^Qmf^MamJburgh^  thetitnerwhen  theaaid  bill  was  presentod 
.  f»  .'f  •  •  ■■.  M  ■  •  •'       .  •    '  ■  ■  ■i'    iC|r- 
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for  payment  in  London  V  If  the  Court  ahonld  be  of  that  o 
then  the  jury  fouud  a  verdict  for  the  PlaintifT,  damages  40/.  6i. 
lOcf.,  which,  «-itb  the  said  sum  of  18/.  16t.  6d.  paid  into  conrt 
by  the  Defendant,  amounted  to  the  above  sum  of  69/.  3*.  4d. 
But  if  the  Court  sbouM  be  of  opinion  that  the  PlaintiiF  had  w 
ri^t  to  claim  from  the  Defendant  more  tbon  the  valne  of  the 
said  1200  livrea  and  the  interest  thereon,  according  to  the  lait 
direct  coune  of  exchange  between  LimdttH  and  Paris  before  the 
commencement  of  the  war,  then,  ur  tlie  said  sum  of  18/.  16t.  6^ 
which  was  sufficient  to  sadafy  that  claim,  had  bees  paid  into 
court  and  is  atrock  out  of  the  declaration,  the  jury  foond  a  vo^ 
diet  for  the  Defendant. 

Manhali  Seijt.  for  the  Ptaintiif.  The  quostioa  in  this  cam 
is,  by  what  course  of  ezohaoge  the  Plaintiff  is  to  be  paid; 
whether  by  the  last  direct  course  of  exchange  which  existnl 
previous  to  the  commencement  of  the  war  between  this  countrr 
and  France,  or  by  the  circuitous  course  which  existed  at  thf 
time  when  payment  of  the  note  was  demanded?  The  note  is 
quflitiitti  is  for  1200  livres  payable  at  ParU,  Dover,  or  Lo»dim. 
Now  if  demanded  ateitberof  the  two  latter  places,  itnuuthaie 
refereooe  to  some  existing  course  of  exchange ;  though  if  d» 
manded  at  Paris  it  would  be  unnecessary  to  i^lculate  any 
coDMe  loi  exohan^,  as  it  would  be  paid  by  the  precise  anout 
of'  FremA  money  mentioned  in  the  bill,  Althoiig^i  the  dired 
intercourse  between  this  country  and  France  was  intemiptedat 
the  tune-when  payment  of  the  note  wss  demanded,  stiil  thost' 
eonld  be  no  difhculty  in  paying  it  according  to  the  existiag 
coune  of  exchange.    The  mode  by  which  a  merchant  would 
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cndtom  mode  of  exchange.'   A'  question  sfanitar  to  this  arose       tBBS! 
before  Lord  Kenyan  at  nisi  prius,  who  decided  it  immediately,      .»—.—» 
saying,  if  the  high  road  be  out  of  repair,  the  party  must  go  on      PotEi«b 
the  adjoining  land.     So  in  Cuming t.  Monro,' 6  T.  IL  87.  in      Hxmiiixi; 
debt  for  l,44i)/.  of  money  efGr^A/  Britain,  on  abend  for  2,400^. ' 
proclamation  money  of  North  Carolina^  the  Court  refused  te 
allow  die  Defendant  to  pay  the  2,400/.  Carolina  money  into* 
court,  saying,  **  This  proclamation  money  was  of  a  certain  value 
when  the  bond  was  given,  and  also  when  it  was  forfeited;  but  by 
change  of  time  and  circumstances  it  b  now  rendoed  rf  no  value' 
whatever,  and  therefore  jnatiee  could  not  be  done  between  the-- 
parties  if  we  were  to  determine  that  the  Defendant  ^hoidd  lie  a# 
liberty  to  pay  that  which  is  now  of  no  value,  'but  which,  had  he 
paid  his  debt  when  it  became  due,  wonld  have  beenof  great  value."  ' 
If  ii  be  said  that  the  Plaintiff  ought  to  have  piesented  the  note 
sooner;  the  answer  is,  there  is  nothittg  on  the  feee  of  the  bill  te 
prevent  his  keeping  it  for  any  number  of  years  which  be  might 
think  proper :  and,  indeed,  had  it  not  been  for  the  inlermptioii 
of  the  exchange  the  Defendant  would  have  derived  an  advantage 
from  his  not  presenting  the  note  sooner,  since  be  «Ugwed  only 
3  per  cent,  for  the  money  deposited,  whioh  was  the  oonsideniiieo 
of  the  note,  and  made  a  larger  interest  himself. 

WiUiam  Seijt  eontrJL    If  the  Defendant  pays  ttas  Mtt 
according  to  the  last  course  of  exehanige  between  London  and 
Pariz  he  will  perform  his  contract  as  nearly  as  possible ;  and  the 
PlaintiffwiUsnffer  justly  fernot  having  presented  it  sooner.  The* 
words  *'  mt  court  dvmmci^  can  only  be  explained  hy  coBsiderinff  ^ 
the  nature  of  the  note :  the  import  of  which  is  dus:  ^' If  yotfde 
not  receive  the  money  at  Pofif,  then  I  will  pay  it  at  Domtot  in 
London^  according  to  such  usance  as  shall  exist  with  respect  te 
bills  upon  Pari»  at  tiie  time  when  payment  shall  be  demanded^" 
The  niode  of  payment,  Aevefore,  in  contemplation  of  the  parttee 
in  ease  of  theiKote  being  demanded  at  Londbn  or  Dover  seems  . 
to  have  been  by  a  bill  upon  Park*    Admitting  this  interpreta-^ 
tion,  thf  word  **  nmotee'*  is  an  underst(x>d  mercantile  term,  aiid» 
as  {Bqppjied  to*  biUa,  di£hfs  according  to  the  places  upon  whiek 
theiy  ase.  drawn.    {TAeCeiir^  observed,  that  as  the  jvty  had 
tninshrted  dm  words  ^*  au  amn  hummed*  they  shonld  iidhereta 
that  trnniJation.] .  At  thetjale  whmi  thisnote  was  prtwcBitod>  the 
precise  perfbnmnce  ef  tibe  contrticthad  beceoieimpassiUe ;  for  ' 
aadiraotconiseefexdmnge  between  Xoiri/oji  and  Pom  eid^        [  840  ] 

ireL4  III.  z  The 
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180&  Tbe  DeroiidEiut  thereOire  in  excnsed ;  for  the  rnle  df  law,  aa  had 
■*■—-"  down  in  Paradiue  v.  Jane,  AU^n,  27,  ia,  that  "  when  a  yaztj  by 
Pau-ABU  1^.^  ^^^  oontrnct  creates  a  dnty  or  charge  vpon  himself,  he  ii 
HiK«»*.  bound  to  imtke  it  ^od,  ifkemay,  notwithBtaodiog  vaj  aeeidait 
by  ineTituble  necessity,  because  he  might  have  provided  agaiBfl 
it  bj  his  contract."  But  in  this  case  the  Defendant  was  dmr- 
Int^iy  prevented  hy  chiin^  of  circumstances,  and  by  the  negteel 
of  the  Plaintiff  in  presentinfr  the  note  sooner.  He  will  tfaerefim 
be  excused  if  he  perform  his  contract  "  cy  pres"  according  to  tlw 
last  direct  course  of  exchange  between  Londom  and  Parii.  I( 
however,  the  Court  should  think  thnt  this  is  not  the  proper  rde, 
then  it  may  lie  contended  that  the  action  has  been  hronght  tn 
soon,  imd  thtit  thp  Plnintitf  should  have  waited  until  a  dimt 
course  of  exchange  between  London  and  Paris  wna  rennrad. 
If  the  construction  contrrtdMl  for  by  the  PiaintifFbe  adoplHl, 
tbe  PlaintifP,  by  keeping;  the  note,  may  oblige  the  I>efenduitl» 
pay  it' in  a  manner  totally  different  from  that  which  was  ca» 
tracted  for,  nnd  which  may  amount  to  fifty  times  aa  ravohv 
was  in  the  contemplation  of  the  parties. 

Lord  Altanlby  Ch.  i.  The  argoment  of  my  BmliRr 
Williams  must  necessarily  go  ttie  length  of  CDnteadin^,  tbatrt 
the  time  when  payment  of  the  note  in  question  wiis>  demanM 
no  conrtp  of  exchange  between  London  and  P«m  whatMMtra 
existed.  If  his  argnment  will  not  ^  this  leng^,  I  think  thrt 
he  cannot '.succeed.  At  first  I  entertained  some  donhta  wbeUff 
at  the  timP!  when  tho  note  was  made  it  was  not  the  intentkiBrf 
the  parties  thnt  the  money  sliould  be  paid  according'  to  thefr 
rect  course  of  exchange  only,  and  consequently  whether  ll ' 
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Pitrh,  but  att  J^d^^  &i  Lmi€f9h  WlM  teaion  flim  ilis  ine;  |Hit| 
givM  for  not  ^ifeftiiiag  hifii)OfiibnMiPt  lAiH  {Mymcut  «#  it  frci 
demand^  \A  Lmd(m9  He  6sgFft^  fhift  fal»  toAgaged  to  pagr  awbord- 
iHg  id  <te  cfMriie  of  ex^Biuige?  %t9PHN»&li  LA^don  iud  Pdm,  mi 
Oat  «ft  llbe  liiM  Ito  se  en^a^tfef^  MdtMr  <of  etcAani^  ia  caah^ 
tem|AfttSMy  1)e«#eM  faAmelf  ttfitf  1te  t^ldUMff  i«^aB  tiie  dilcet 
cowtse  tit  tfitSbxHkf^  htitWeBB  dlbi^  €#(^  {daces,  Bxmug  AtMor 
thM  Iftiit.iM)  dii^M  eo«i#fte  ef  ei6haai^<6)diltod  at  ttietiiwr^lKn 
yajrmeikt  ^IMtMe  lipas4einefAAe#,  th^  DafeMhait  ofibnr  to  jofyi 
according  to 'Oielaal  Sfeiot  tidui^i^  of  (d^^titeiilf^  iiAiA  trxiirted 
fiefo^  &flft  txiDbte.  BM  «be  PMIi^tiff  lka«  a  ¥igM  to  ^dtepatd  ihis 
mode  of  payitfeat  ivt^Sel^'tike  9ef(^4iM  ^ftiiak^  vroper  arfeitoraril? 
to  ndopJ^Wi^  i^  ,^a*  ^t  He  .iLTto  b.  pj 
atccofrtfing  to  ^  com^  ^  e&^ikige  iAMk  MkiXiH  stt  tiio  time 
Si^lttkt  Ike  tiotitff  iraa  deponled.  I  think  thei«f<A>e  that  ^e  >oafiN 
nc^  %i!li  {i^ojmety  tie^er  to  any  eoorao  ^f  ei^hiatigis  ylte¥ida«  io 
ftre  d^nmna  of  {M^niietttf,  l^at  tiitft  acowdilag  to  the  ovdinai^ 
rde^  6t  tc/fb»tttaiiS6M  ^Oe  Defendant  ijb  btiaod  lb  perJbito  hia 
^Mtracf  Bt/twSBurtanfdlng  iHHdrv^riBg  cv6aAistaiaoe«.  iHay  faata 
sVAjbctbd  KsH  ib  sMi^  iaaM^^e^noe.  l%e  peculiar  dreum- 
MftAceB  of  the  ld(e'%ir  indaced  the  legMaMnre  of  this  coantiy  «» 
do  iv^hat  had  tie#iM*  leiMI  done  befere,  iiiitew  perhaps  in  the  tiariSi 
of  King  IV^tKuM,  itattMy,  to  pMhibie  iftider  ceitann  penaltiea 
the  8ttli}eet^of 'fliifir  t^Mitj  ftottTemittiHg  fnoaey  to)fVam;ie.  i^ 
eonseqnenlDe  of  iliis,  ti  OMA  ia^^  eirauitoiis  and  expennve 
oonr^of  eitthailgeWdSileeeiMtay  adopted ;  aMd  the  IXsfendant 
being  caAed-ilpofrio  pa!f  rn-  LefniOn  aoootdingtofhat  cirointoiia 
and  expensive  coarse,  suffers  a  hardship.  WhiteV4Ea'  damibta^, 
howefet,  t  naj  hsie  enteMafaied,  I  now  think  that  fbe  souAidbst 
cimsftfttefiortrfef  n^  tb  ado|^,  and  ^tAAoh  will  be  subject  to  tha^ 
feast  itveonvemenee,  is,  thitf  fhs  Btfendant  is  bound  to  pay  the 
Mt6  vib6otSing  to  that  iMft^e^  Gowrsb  of  exchai^  wineh  eusted 
at  the  fime  when'  paytpenlf was  deittanded^  Tbe  Blaintiif  there* 
Ibrewfll' be  entifled  io  '&jte  largte  sum  fkmoA  by  lie jtti^« 

EfAATA  J,  I  huve  yetf  HMe  dSffieulty  upon  this  siAgeet:  to 
Aough  I  agree  that  neiChei^of  the  patties  cobtempkMd  the  jiN 
tettoplion  ih  the  course  of  *exeh«ge  which  the  War  pMdueed-; 
ftltiik  us^coniiidef  what  w^  Ihe  real  nature  of  the  eoniaraot  be^ 
tWeett'flie  patties.  The-  DM^iMant  reeei^^  a  sum  of  monejr 
from-the  flaiiiliS;  for  Whibh  hewasto  pay  ai^diy  stt^  intoi>€«^ 
sdearty  fltelief<»e  it  cotfldi  niDt  be  worth  the  Defendant's  while  tn 

z  2  teep 
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keep  the  bill  in  his  hand  merely  upon  the  qieenlaticm  of  n 
~     an  adTontage  of  it  by  Bomo  alteration  in  the  conrae  of  exchange; 
"     and  indeed  the  longer  lie  kept  the  note  the  longer  the  Defes- 
••     dont  had  to  make  a  large  interest  of  money,  for  which  he  paid 
the  Plaintiff  but  a  small  interest.    The  contract  between  the 
parties  being  that  the  Defendant  sboold  pay  according  to  the 
course  of  exchange  between  London  and  Paru,  and  that  coo- 
tract  not  being  unlawfol,  the  Defendant  must  fulfil  his  engage 
ment   when  called  upon,   notwithstanding  eirconistances  mtj 
hare  rendered  that  engagement  disadvantageona  to  him. 

RooKB  J.  I  am  of  the  same  opinion.  According  to  the 
GOune  of  dealing  established  by  the  Defendant,  he  reoeiTed  a 
deposit  of  money  from  persons  upon  thur  travela,  allowing  thea 
only  three  per  cent,  interest,  and  gave  them  notes  payable  it 
Pant,  Dover,  or  London.  It  was  understood  between  thepa^ 
ties  that  the  persons  to  whom  them  notes  were  given  might  keep 
them  as  long  as  they  should  find  it  convenient,  and  the  Defen- 
dant undertook  that  when  theychose  to  demand  payment  of  them, 
he  would  pay  according  to  the  course  of  exchange  upon  Parif. 
Now  the  shortest  course  of  exchange  upon  Paru  at  the  tiae 
when  poyment  was  demanded  was  by  way  of  Hamburgk,  wai 
the  Plaintiff  only  desires  to  be  paid  according  to  that  coone. 
Ihe  Defendant  therefore,  unless  he  can  shew  a  shorter  cosne 
to  have  exiited  at  that  time,  must  pay  the  note  according  to  the 
course  of  exchange  through  Hamburgh.  Whatever  inconn- 
>()  nieacc  lii^  mfiy  suftvr  from  this  cou§tructiou,'^e  must  altri bote 
■  i  to  himsolf  aloue  tor  not  having  yarded  against  it  by  the  b 
of  his  contract. 
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on  Parin:  and  indeed  1  do  not  tkink  that  the  termg  of  the  note        1803. 

ooitld  have  been  translated  otberwiae  than  they  have.  The  note      

does  not  express  that  the  money  shall  be  paid  at  the  usual  coarse  ^  ^^^  *  "^ 
of  exchange,  or  at  the  course  of  exchange  subsisting  between  the  ii krrics. 
two  countries  at  the  time  when  the  securi^  was  given*^  but 
merely  according  to  the  course  of  exchange.  Then  to  what 
are  we  to  look,  but  to  the  course  of  exchange  actually  subsisting 
between  London  and  Parii  when  payment  was  demanded  I  Pror 
baUy  there  were  many  other  more  circuitous  courses  of  exchange 
on  Parii,  but  the  nearest  is  pointed  out  by  the  case,  and  the 
PhdntiflTs  demand  assessed  accordingly.  Whatever  loss  the 
Defendant  may  have  sustained  by  the  interrupticm  of  the  direct 
course  of  exdiange,  I  think  the  contract  capable  of  no  other 
construction,  and  that  the  Plaintiff  is  entitled  to  the  larger 

Verdict  to  be  entered  for  the  Plaintiff  for  40/.  69.  lOd. 


"Manneus  qui  tarn  v.  Postan.  Feb.  4tiu 


T 


^iiis  w:as  an  action  on  the  statute  of  usury.    The  1st  count  of  ^i  anactionon 
the  declaratibh  stated  that  the  Defendant  on  the  Sth  of  ilii-  ^or^orlL'ing 
gust  1803,  by  means  of  a  conrupt  oonfract  made  between  the  De-  more  than  legoi 
fendant  and  one  Richard  Lowe,  "  took,  accepted,  and  received  j^'^V money 
of  and  from  the  said  Richard  Lowe  61.  for  the  forbearing  and  «<  from  the  i5th 
giving  day  of  paymenti  and  for  the  having  finrborne  and  given  day  i4th?f  jlty^ 
b^  payment  t&  the  said  Richard  LomCO/.  lent  by  the  Defenduit  ^"J||® 
to  the  said  Richard  Lowe  on  the  15th  of  Jprii  1802,  from  the  amend  tho  ver- 
said  time  of  the  said  lending  of  the  said  SO/,  until  thel4th  of  July  f^^^J^^^^^^ 
^802.*^  '  There  were  several  other  counts  not  material  to  be  here  if  ihtVur^  ^ 
stale*.    The  tiause was  tried  before  Lord  Alvanley  Ch.  J.  at  the  J^^*;«,^^! 
Guildhall  Sittings  after  kst  Michaelmas  term,  when  it  appeared  strament,  cre- 
that  the  Plaintiffbdng  indebted  to  one  Diwce  in  the  sum  of  111/.  J^^^^j^fJ^X 
l(h*  gave  a  warrant  of  attorney  to  secure  that  sum,  and  that  erideRceaf- 
Richard  Lowe  also  gave  Us  note  for  the  saniesum,  dated  the  1^  ^^^,!^i^^l 
October  1 801,  payable  to  Dance  or  order  at  six  months,  as^  a  eoUa-  than  iegai  in- 
teral  security,  whidfr  became  due  on  thelSth  of  Jpn/1802 ;  that  f^rirJrbLlilli^ 
this  note  was  indorsed  hj  Dance  to  the  Defendant;  that  on  the  onanoienvcn 
V2t\t  oriath  of  Anril  Richard  LoiPeaimBed  to  the  Defendant's  'l^t^LtJ!' 


12th  or  18th  of  April  Richard  LoiPeappBed  to  the  Defendant's  ;^f;t;ii^;: 

,         ,     *  rity  for  OMNH'y 

lent  to  C„  Micfa  utary  U  wtU  described  to  be  fpr  forbeaitnce  9f  moiiej  lent  by  tbe  defendant  to  fi.* 

•  S.  C.  8.  4  Etp.  lUp.  <S9.    And  see  Hutehintm  r.  Piper,  4  Tbont.  810. 

son 
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SOB  to  wE«pt  6J/.  lOt.  ID  part  fajmaM,  ^od  «  ^rwraiit  of  at- 
torney at  three  months  for  Iho  yw—inifaif,  f«t  vrltieb  indelgmGe 
and  the  expeooeB  he  ofiend  Utres  gnineM ;  tlial  the  propoMi 
being  tuioapted,  JlicAoni  Love  paid  64^  14*.  (aX  »ai  gave  tha 
worraat  of  attorney,  at  the  atane  tbas  aafciaf  fftr  bit  B«te  aid 
the  former  warrant  of  attorney  pf  ea  by  ttv  Plai^Jiff,  wbiah  the 
DefeodaBf  a  ion  [WDiniaed  to  aasd,  but  stated  ^At  tb^  wexm  at 
that  time  in  hie  fathac's  poaaeuioii;  thiU  oa  th«  ISA  of  ^fftf 
one  Thomai  Gale  oalled  «b  £icAard  Lowe  fiKap  the  PefendaBf, 
and  returned  the  64/.  I4i.  and  the  warnwt  i^  attsiney  iar  SOl^ 
stating  that  the  Defendant  alqeetad  to  what  had  been  dnw^  h«t 
afterwards  psodueod  a  blank  vanant  q£  aUar^ej  fov  pStL,  date! 
the  14th  of  Jpril,  which  be  leqoested  ltichtr4  Lditft  ta  sxanite, 
and  in  case  ofhisaon-complianoe  threatened  that  the  TVfnnrfaaT 
would  proceed  upon  the  note ;  and  that  Kic?iard  Lome  accoid- 
■ngl;  again  pa^  the  GU.  14f.  and  eitecated  tha  laat-auntioDed 
warrant  of  attorney,  which  was  paid  on  the  Sih  of  Jugust  in  the 
same  year.  The  jury  found  a  TsrAct  for  the  PltuntifT,  stating 
that  the  Defendant  took  51.  for  the  use  of  50/.  from  the  14th  of 
Jpril  to  the  14Ui  ot  Juty. 

Ob  «  fbnaer  day  a  rule  nut  was  obtained,  calling  Qpon  the 
DaleqdaBt  to  shew  ca^ue  why  the  above  general  verdict  shonU 
noi  b«  ameodad  by  the  Judge's  notea,  and  why  it  should  not  be 
entased  en  the  1st  count  of  the  declaration  only,  and  at  the  same 
tvae  aaothsr  rale  nisi  was  ohtaiocd,  calling  vpon  the  FlaiAliffle 
shew  eauae  why  a  nonsuit  ihoaid  not  be  entered  on  the  giosnl 
that  the  evidence  did  not  support  the  aYerateut  in  the  Ita  oooal 
c^  fta  declanUion  that  the  nsurians  interest  was  taken  for  fte 
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that  the  interest  was  computed  from  the  14th  of  Jpril,  which  1803. 
would  vary  the  trausactbn  most  essentially  from  that  stated  in  i^^^.,. 
the  declaration;  and  that  although  it  had  heen  usual  to  set  right  «,. 

the  mistake  of  a  jury  by  the  Judge's  notes  where  the  verdict  was  P©  wah. 
general,  yet  that  wfaece  the  jury  had  found  a  particular  fact  in- 
correetly*  diere  was  no  means  of  rectifying  that  mistake  but  by 
sending  the  case  to  a  new  trial.  2dly,  That  no  money  was  ever 
lent  by  Postan  to  Lowe^  as  -averred  in  the  declaration  ;  for  that 
the  usurious  interest  was  taken  for  the  forbearance  of  50/.  due 
upon  a  promissory  note  which  Lowe  had  given  as  a  collateral 
itecurity  for  the  debt  of  a  third  person,  which  could  not  constitute 
a  loan  from  the  Defendant  to  Lowe, 

Marshall  Seijt.  £or  the  PlaintifF  insisted,  ist,  That  where  a 
manifest  mistake  occurred  in  the  finding  of  the  jury,  the  Court 
would  of  course  rectify  that  mistake  by  the  Judge's  notes ;  and 
observed,  that  such  amendment  had  been  allowed  even  in  a 
special  verdict ;  that  in  the  present  case  there  was  no  evidence 
whatever  from  which  the  jury  could  have  presumed  that  interest 
was  calculated  from  the  14th  of  Jpril ;  that  the  note  itself  did 
not  become  due  till  the  15th ;  and  that  it  was  evident  the  jury 
had  been  misled  by  the  circumstance  of  the  warrant  of  attorney 
having  borne  date  as  of  the  14th.  2dly,  That  as  the  Defend- 
ant was  entitled  to  receive  50/.  from  Lowe  on  the  i5th  of  Aprils 
which  he  then  agreed  should  remiain  three  months  longer  in 
the  hands  of  Lowe^  it  was  equivalent  to  a  Ipan  of  that  sum.  He 
cited  Ihjtr  v.  Edwards,  Cowp.  112.  where  Lord  Mansfield  ex> 
prpssedn  clear  opinion,  that  if  a  transaction  be  iq  substance  fi 
loan,  it  must  be  considered  as  such  whatever  may  be  the  form 
of  the  transaction.  .     . 

The  Court  were  clearly  of  opiqion,  that,  as  there  was  no  evi- 
dence from  which  it  could  have  bee^  inferred  that  interest  was 
computed  from  the  14th  of  April,  the  verdict  might  be  entered  • 
according  to  the  notes  of  the  Judge,  without  exceeding  the  line 
which  had  been  already  adopted  in  cases  of  this  sort:  though  if 
any  evidence  had  been  given  from  which  it  ^srould  have  been 
competent  for  the  jury,  had  they  believed  it,  to  have  found  .as 
tliey  had  done,  the  Court  could  not  have  rectified  ^he  mistake, 
but  must  have  granted  a  new  trial.  With  respect ,  to  the  !^ 
point,  they  thought  the  transaction  was  equivalent  to  a  loan  of 
money,  and  referred  to  ffade  q.  t.  v.  Wilson,  1  East,  195. 

Rule  absolute  for  the  amendment 
Rule  discharged  for  the  nonsuit. 
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Lord  NoitTHWiCK  V.  Stahwat. 


ifthcnlMa        rSBBBlTATVS  attumput.    Tbe  Ist  count  stated,  "  tbatlkf 
^«!^"tor »  Defendant  on,  ^c.  was  indebted  to  the  Plaintiff,  then  and  ttill 

lord  10  gniit  beiog  lord  of  the  manor  of  Harrow,  otherviae  Sudbury,  in  th« 
^^^°  °  cojtntj  of  Middlaex,  in  200/.  for  reasonable  fines  dne  and  fOf- 
orcouit-roli,  aUe  by  the  Defendant  to  the  Plaintiff  for  and  on  hli  admission^ 
gran^cdT^the  aocoiding  to  the  custom  of  the  said  manor,  into  divers  oopjhtdd 
■i>o*<">°'^V^  tenements,  with  the  appurtenances,  parcel  of  the  said  manor,  ista 
r/eau^d  which  he  had  by  the  Plaintiff,  before  that  time  and  whilst  he  wu 
P""""'  lord  of  the  sud  manor,  been  admitted  according  to  the  cnstmn  of 
dMc  at  tha  the  said  manor,  to  hold  the  same,  with  the  appurtenances,  to,  die 
grant  bean-  Defendant,  hii  heirs  and  assigns,  by  copy  of  court-roll,  at  the  will 
asKMiDciitori  ofthelordandacGording  to  the  custom  of  the  said  manor."  Time 
f°l*>'''°^?*  were  other  counts  for  money  pud,  had,  and  received,  and  on  an 
the coun-r^ii  account  stated.  The  Defendant  pleaded  the  general  isane. 
tbtfouTo^f*™'  ■*^*  *''*  *""'  '*^*°'*  '^^  MvanUi)  Ch.  J.  at  the  ffatmuOtr 
npccid  raTouT  Sittings  after  la&t  Michaelmas  term,  it  appeared  that  the  pr^ 
Md  #it.  and ''  ^^^^  ^'"^  wliicfa  the  fine  was  claimed  were  some  time  since  pai^ 
thereby  re-  cel  of  the  WBste  of  the  manor,  and  were  first  granted  hy  the  tbca 
■ndthelard  "  ''*"'  ***  l^eW ^J  copy  of  court-roll ;  that  within  lie  manor  thew 
Hied  Cm  the  was  a  custom  for  the  lord  to  grant  parcels  of  the  waste  whenercr 
|!?v,^i^  ^  should  think  proper,  to  hold  by  copy  of  court-roll;  that 
ihc'timual  «■•  tfwre  Were  many  tenements  within  the  manor  which  had  bees 
iDi>e«3M.0Tc  holden  immemorially  by  copy  of  coort-roll,  and  many  wbitl 
n  "■"'«'  Ji"  had  been  granted  in  tfie  above  manner  out  of  the  waste,  the  one 
cannii  niain  braug  Called  ancient  copyhold  and  the  other  waste-hold  copy- 
tbe  lenJitt  fnr   hold,  and  that  the  tenants  of  the  former  were  entitled  to  sow 
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demiseable  by  oopy  of  conrt'TolI  from  time  immemorial ;  whereas       I80B. 

it  appeared  in  the  pveMdit  ease  Hurt  tfie  premises  liad  been  parcel      **    '  "^ 

of  the  waste  within  time  of  memory,  and  that  although  a  ons^mi  ^^^JjJ[^^'* 

might  have  existed  within  the  manor  for  the  lord  to  grant teAe»  '-^^  ^^'^^ 

ments  ont  of  the  waste,  upon  admission  to  which  a  fine  might 

be  demandable  by  virtue  of  the  custom^  yet  thait  in  declaring  for 

such  fine  the  nature  of  the  tenure  should  have  been  cprrepti^    .■  :  >^u  :  i, 

stated  in  the  declaration;  Sdly,  because  the  assessment  by. tth^e 

lord  being  100A»  which  the  finding  of  the  jury  had  proved  to  be 

too  heavy  a  fine,  the  lord's  right  to  recover  could  not  be  cqw- 

plete  until  a  new  assessment  had  been  made;:  for  although  It        «r.'i<H^K 

appeared  that  Out  of  especial  favour  he  had  remitted  401.  ^^l 

reduced  the  fine  to  60/.,  still  the  fine  must  be  considered  m  ^a 

fine  of  100/.  and  assessed  as  such,  though  the  payment  had  be(9ii 

remitted  in  part.  On  this  point  he  cited  Asik  v.  Grant,  Doug. 

731.  n.  4.  ed.^. 

With  respect  to  the  1st  point.  The  Court  observed,  that  al- 
though the  premises  in  question  had  been  newly  granted  by  copy 
of  court-roll,  yet  that  having  been  granted  by  virtue  of  an  im- 
memorial  custom  to  demise  parcels  of  the  waste  as  copyhold, 
they  were  to  be  considered  as  much  copyhold  tenements  as  if 
they  had  been  immemorially  holden  by  copy  of  court-roll ;  that 
the  tenure  had  its  foundation  in  custom,  which  had  immemo- 
rially attached  upon  the  waste,  the  subject  of  the  grant ;  tbnt 
copyholds  of  a  similar  description  to  those  in  question  wereT^ 
common  in  the  North  of  England,  and  had  often  been  recog- 
nised in  judicial  determinations ;  and  Chambre  J.  added,  th^t 
within  his  recollection  tenures  of  this  kind  have  been  judioialljr 
acknowledged  at  Durham,  and  in  some  instances  the  question 
had  been  raised  in  such  a  mode  that  it  might  have  been  re- 
moved from  the  court  there  to  Watminster-haU,  if  the  counsfil 
had  not  been  satisfied  with  the  propriety  of  the  deterqunation* 
With  respect  to  this  point  (a),  therefore,  it  was  intimated  by 
the  Court,  that  unless  a  strong  opinion  to  the  contrary  was  en- 
tertained at  the  bar,  they  did  not  wish  to  have  it  agitated  (^>; 
but  on  the  2d  point  granted  a  rule  nisi. 

*••■*. 

(a)  Thli  point  it  rery  ably  discussed  by  tiiongh  it  most  have  Been Vemiieafr^  as 

Mr.  Wwikms  ia  his  treatiie  on  CqrykoUs,  aucli.  Mr.  Wtrtkmh  iMked^^MsMoHiliUE 

p.  ^.  to  p.  36., and  theseveral atiihoriiies  tbat  even  without  tbe  aid  <tf  a  cust^fD,  tine 

on  tlie  sobject  are  there  collected  by  liim  lord  of  a  manor  may  grant  tlie  watte  of 

.  io  the  notes ;  from  those  aatboritiet,  and  the    vutaoi   as  cepyhokl»  and  thereby 

particnlarly  from  Co,  LUu  58.  6.   it  is  effectually  create  a  new  copyhold  tenure. 

dearlvUuMrii  that  laind  fibcd  net  lUnne-'  -  C^)  On  a  subsequent  day  Shepkird 

moriaUy  have  been  dimiied  as  copjhold,  abandoned  ihls  point. 

Best 


■V    li" 


S4e 


CASES  IN  HILARY  T£Kif 


ma- 


Best  Seijt.  now  shewed  eauae,  uul  oonteodect  thai,  u  the  lenl 

had  demanded  no  more  than  GOi.  wUeh  appeared  by  thn  fiadiag 

^^y^tt""'   **^  ^^  J"ry  ^  1*  **°  years'  Toloe,  he  wBB  ewlilted  W  kwovh; 

•■  '        that  it  ^>peared  from  Tifw  v.  Perfcui,  £iiA.  849.  tkst  if  a  loid 

^*''*"'    demaod  more  tbao  he  ouf^t  he  may  make  hia  d^aaikd  (ff  mm, 

aDd  that  the  entry  upon  the  voUa  in  this  cbM  «l»ewed  thit 

although  the  lord  assessed  the  fine  at  lOOi.  he  only  iDtoBded  to 

insist  upon  60/. ;  that  this  entry  oonid  Defer  ptejudiee  the  teaaat, 

aiooe  it  would  afiord  no  evidence  thai,  two  years'  value  ainoiiatHl 

to  100/.  for  that  a  ct^yhold  fine  is  at  all  times  an  iwhitraiy  fiae 

in  point  of  form,  though  it  is  now  settled  that  the  lord  ceoMt 

take  more  than  two  yean'  value ;  and  that  the  100/.  tfaerefon 

might  be  always  deemed  the  formal  fine  imfmaed  by  tbe  lord, 

and  the  60/.  the  two  years'  vaJne  on  which  he  had  a  light  to 

insist 

The  Court,  however,  {a)  (withoat  hearing  S^^phrrd,)  weresf 
opinion  that  the  usseasment  was  an  asseisraentof  100/.,  end  thst 
the  latter  part  of  the  entry  waa  nothing  more  than  m  reausnaaf 
the  payment  of  part  of  that  Bssessment,  and  that  mvch  misehisT 
might  u'ise  to  cspyholders  if  similar  entries  were  pennitted  to  be 
made  upon  the  court-rolls  of  nuinori. 

Rale  ahsolate. 


Cobb  v.  Bhyan. 
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day  of  the  Annmwiatioa  of  the  Blessed  Virgk  Mary  ia  the       1806. 

year  1808  aforesaid,  ia  maimer  and  form  aa  the  said  ayowaat     

hath  in  aod  by  his  said  arowxy  dso  above  alleged;*'  and.  4thly,        ^*" 

<«  that  the  said  U29/»  of  the  remt  aforesaid  in  the  said  avowry      BetVs* 

oi  the  said  J>afoiidfuit  m  thi»  behalf  above  alk^ged  to  have  been 

dqe  and  payable  by  the  Plaintiff  to  the  avowant  for  five  years  of 

the  said  term  ending  and  ended  on  the  said  feast-day  of  the 

AnnunciatiiHi  of  the.  Blessed  Virgin  Mary  in  the  year  1862 

aiSavesaid  were  not  in  anear  and  unpaid  to  tbe  avowant  at  the 

said  time  when,  Sfc.  in  manner  and  form  as  the  avowant  hath  in 

and  by  his  said  avowry  alao  above  alleged/'    On  each  of  these 

fonr  pleas  issue  waa  joined. 

.   At  the  tiial  of  thi^  €anse  before  Lord  AivanUy  Ch.  J.  at  the 

GuildMt  Sittings  aftiw  last  Mickaeltnas  term,  it  being  proved 

that  34/,  only  was  due  for  rent,  it  waa  objected  on  the  part  of 

the  Plaintiff  that  saeh  evidence  did  not  suj^iort  the  8d  and  4th 

issues,  and  cooseqpiently  the  Plaintiff  was  entitled  to  a  verdict 

pn  those  issues,    Hia  lordship  being  disposed  to  reserve  this 

point,  a  veordictwas  taken  for  tk&  avowant  on  all  the  issoes  for 

94/«,  with  liberty  to  the  Plaintiff  to  move  to  enter  a  verdict  for 

himself  on  the  3d  and  4tb  issues. 

Aeoofdingiy  a  rale  mfi  for  that  purpose  having  been  obtained 
on  a  former  day, 

Bayle^  Seijt.  now  shewed  cause.  Under  an  avowry  for  a 
burger  sum  the  avowant  may  well  have  a  verdict  for  a  leas  sum, 
as  was  the  case  ia  Uarriton  v.  Bam^,  5  T.  IL  246.  It  is 
true  in  that  case  the  issne  was  that  the  said  rent,  fior  unj^  part 
thertcf^  was  in  arrear.  Bnt  where  imne  is  taken  on  a  coQateral 
point  it  is  sufficient  if  the  party  jain  with  hia  adversary  without 
adding  any  thing  to  it,  as  waa  said  by  Co^t  in  Rabsert  v.  ibr- 
drews;  Cro,  Eliz.  82.  who  admitted  that  in  an  action  of  waate 
fov  cutting  twenty  oaks,  tbe  Defendant  ought  to  plead 
that  he  did  not  cut  the.  said  tvf^^ty  oaks^  or  any  of  them; 
but  observed,  that  in  debt  upon  an  oWgatien  that  he  shall 
do  no  waste,  and  a  breach  assigned  that  he  cut  twenty  oaka, 
it  ia  snffioient  to  plead  that  he  did  not  cut  the  said  twenty 
oaks,  modo  et  forma^  l$c.  Whkh  matancea  shew  the  distino- 
lioo,  for  in  the  latter  case  the  issue  respecting  the  tweofy 
edLs  b  only  coHateral,  whereas  in  the  former  case  it  is  the 
direct  issue  between  the  parties.  In  Diftr^  115.  b.  the  same 
^tiaction  is  taken,  and  though  the  judgment  of  the  Court  \& 

not 
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not  reported  tfiere,  yet  in  Co.  Lift.  38S.a.  tha  bat  oaasu  stated 
with  a  reference  to  Difer ;  and  unce  Lord  Cake  adda,  "  jodg- 
nent  ihall  be  ^ven  for  the  I^ntiff,  for  mffioient  matter  of 
the  issue  is  fonnd  for  the  Ftainttff,"  saoh,  it  mmj  hm  pnnuMd, 
was  the  jndgment  of  the  Court.  Indeed  in  Ifkitr  r.  Sodi- 
nam,  S  Satk.  629.  in  corenant  b;  leasee  against  lenor,  for  that 
he  entered  npon  him  and  ousted  him  from  the  premiseB ;  the 
Defendant  pleaded  that  he  entered  to  distruo  for  rent,  mitfae 
hoc  that  he  onsted  Plaintiff  (it  pramaui;  to  wfaieh  plea  then 
was  a  demorrer,  because  'it  omitted  to  alle^  "  or  nnj  pot 
thereof;"  but  the  Court  held  the  plea  mAl  enougk,  snTiufi  V 
the  Plaintiff  will  join  issue  upon  the  matter  of  tfae  ^ven^ 
and  prare  the  ouster  of  anj  part,  the  isane  shall  be  lor  Iok 
In  that  case,  therefore,  the  Conrt  gave  effeot  to  the  diatinctiaB 
alluded  to,  ereu  upon  demnner,  whereas  the  otijection  in  thii 
ease  conies  after  Terdiet ;  at  which  period  the  Court  may  imp)|f 
^fl  words  "  or  any  part  thereof,"  and  thereby  remore  dl 
possible  donbt.  A^n  in  Waltham  t.  HjMrket,  1 14.  Raym.  41^ 
in  debt  on  an  indemoity  bond  to  a  parish,  and  a  plea  of  wm 
damn^Oilta,  the  replication  alkfied  that  3>.  had  been  paid  ht 
the  parish,  and  that  8d,  of  that  sum  was  for  the  maintenance 
of  the  pauper ;  and  when  the  Defendant  in  his  rejoinder  tit- 
versed  that  Sd.  was  for  the  maintenance  of  the  pauper ;  on  de- 
murrer it  was  objected  that  the  traverse  was  too  narrow,  not 
having  the  words  "  or  any  part  thereof,"  but  the  Coort  held 
it  good  enough.  If  a  material  allegation  is  trav«aed  In  an  im- 
proper or  inartiftcial  manner,  the  issue  taken  upon  it  is  menij 
an  informal  one,  and  is  aided  after  verdict.    This  appeals  boa 
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that  laOl.  VM  not.  doe  ia  Hoi  a^^oUatenl  bnt  a  direct  issue.  The       1603. 
addition  of  the  worda  '.^ or  any  pai^t  themor*  to.  the  avowty  in  ■ 

JSarmon  y.Barnbkf  completely  distingnisheB  the  two  cases ;  .for  ^** 
thMif^-iqider  j^eraliWoids  the  ^eeisevSoia  maybe  proved,  yet  Ebt^oi. 
in  this  ca*ft\UierB  diviJlBO^  gemnl*i¥0i]ds  to  admit. eCjthal  piWl 
Wi&^respect  to  Bennet  ▼•  Holbeck,  the  day  and  place  were  ms4e 
parcel  of  the  issne;  and  therefoo»,  though  there  was. an. inform- 
ality in  the  plea  which  .would  have  been  bad.npoacbemurrer»  y^t 
it  was  aided  after  verdict*  The  words  V  dc  prammU'  mWkiH/e 
Y.  Bodinam  include  the  whole  and  every  part:  it  was  aot  tb^nie- 
fore  necei^sary  to  enter  into  the  question  reelecting  disect  a«d 
collateral  issuaa.  Nethwithstapdiog;  the|^ry  have  in  thia  oeee 
found  a  vecdicjt  for  theavowa^ti.  yet  th0j»isck4stohe  considered 
as  if  it  came  before  the  Conrt  npoli  ddmurrev;  forit  wasolgectod 
at  the  trial  that  the  issues  were  not  proved ;  and  the  verdict  was 
only  taken/^ro/orm^,  reserving  it  forthe  opinion  of  the  Court,  whe- 
ther it  oogfat.to  have  been  so  taken*  The  case  ef  (kborn  v.  Mogert, 
1  Sound,  967.  id  a  precise  authority  applicysble  to  the  presentees^. 
There,  on  asmmpsit  for  service  from  the  2Ist  of  March  1647  to 
the  1st  of  November  165^9  the  Defendantpleaded  that  the  Plain- 
tiff served  firom  the  said  21st  ot^  March  to  the  81st  of  DeeenUmr 
1758,  and  then  left  the  service :  and  traversed  that  he  served  till 
the  said  1st  of  November,  which  traverse  was  held  bad*  because  if 
the  Plaintiff  hfid  taken  issue  upon  it  be  would  have  been  bouadi  to 
prove  the  service  for  the  whole  time  or  he  could  have  recovered 
nothing ;  whereas  if  he  had  infaoit  served  for  any  partof  the  time 
he  ought  to  recoveir  pro  ianlo.  So. also  in  Rexy.KUderig, 
1  Sound.  811.,  which  was  an  indictment  for  using  the  trade  oCa 
wooUen-draper  for  three  months  not  having  served  an  appren- 
ticeship thereto,  the  Defondaat  traversed  the  using  of  the  trade 
for  three  months ;  and  Suunders^  at  the  end  of  the  case  observef » 
that  the  plea  was  bad  on- that  gfC(uad»..sittoe  it  ought  to  havie 
gone  to  every  part  of  the  time  distribu  tively ;  for  if  the  Defendant 
had  used'ibd  trade  only  onejDoa|Qi,i>and  the  traverse  had  beoi 
rightly  taken,  he  ought  to  have  been  convicted. .  In.  Goroei.v. 
Smeeting^  3  Sdund^  296.,  Urmtumprnt  on  apolioy  of  insurance  for 
a  toss  by  perils  of  the  sea^  the  Defendant  traversed  that  the  ship 
and  tackle,  ifc.  were  lost :  to  which  there  was  a  demurrer,^  the 
objection  being  that  the  traverse  should  have  been  in  the  dis- 
junctive, and  of  this  opinion  was  die  Court.    In  addition  to  the 

above 
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AevetaaamAyhecileAColbmite  v.'  Statk^ale,  1  Str.  49S.,%hui 
to  debt  on  bosd  conditioimd  fi>r  the  payment  of  1S90/.,  fte  D» 
fendenthavinff  pleaded  ttatpiirt  of  A«nm,««.  IfiOOf..  iraftvta 
by^amitiff,  and  therefore  Ike  bond  tras  void,  Ae  WaiuOfffia- 
vened  that  the  ISOO^  tras  von  by  ^aminj;,  vhicti  wasli^  had; 
for  it  was  not  neceratuy  that  so  mtreh  Aonld  be  von,  bnt  if  any 
len  mm  for  vfaich  die  bond  ma  prvo  bad  been  iron  by  gjin'mi 
the  bond  inmid  b«  eqaally  roid.  The  rame  princtpte  wns  adDpled 
on  detnnrrer  in  Palmer  r.  Ekha,  2  Str.  M7.  and  .Avail  t. 
Johuon,  2  Mod.  145. 

Lord  AltaT(LBT  Cli.  J.  F'do  not  see  npon  vhat  priacipte  it 
can  be  contended  Aat  those  matters  wbich  are  aided  t^  the 
finding  of  the  jmy  are  to  be  considered  as  not  fbund  by  the 
jnry,  because  an  objection  -ma  taken  preriotis  to  the  findii^. 
The  reason  npon  iniicfa  such  matters  sre  considered  as  aidsd 
appears  to  me  to  be  that  the  substance  of  the  isane  is  found,  and 
therefore  any  infbm^ities  in  the  issne  shdl  not  be  regarded.  The 
principal  question  in  tbis  caae  is,  whether  the  defect  in  fteir 
pleadings  can  be  taken  advantt^  of  after  verdtet  ?  T%ere  an 
many  issues  to  which  a  party  m^  demnr  if  he  drink  proper,  and 
yet  if  he  choose  to  ^  on  to  trial,  he  may,  nevertheless,  take  ad- 
vantage of  the  fimlt  after  verdict :  as  where  an  istrue  is  cnntpletriy 
inunaterial ;  for  no  verdict  can  enre  that  defect.  IHie  issne  ia 
AiB  case  in  fbrm  is,  WbeAer  JSDl.  be  dne  or  not*  ?  7^  Phtintff' 
having  insisted  open  timt  tu  his  plea  vhicb  is  no-  aiMVer  to  the 
avowry,  namely,  that  ISO^.  is  not  dne,  and  die  avtfvoiit  havii^ 
joined  issue  upon  that  fhct,  it  appears  that  ISO/,  is  not  due,  bsl 
that  a  less  sum  is  due,  and  we  are  to  determine  urtietfier  the 
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Rooks  J.  (a).    The  oases  cited  by  my  Brother  Bay  ley  have        1808. 

satisfied  me  that  the  verdict,  as  found,  may  be  supported.     If     ■ 

the  Plaintiff  be  diissatisfied  with  our  opinion,  the  point,  being  ^^^ 

on  the  record^  will  be  open  to  him  in  another  court.  Bbyait. 

Chambrb  J.  If  the  argument  of  my  Brother  Williams  were 
to  prevail,  we  ought  to  grant  a  repleader ;  for  in  that  case  the 
resd  question  between  the  patties  would  not  have  been  decided 
by  the  finding  of  the  jury.  This  defect,  however,  appears  to 
me  to  be  aided  by  the  statute  of  jeofails,  for  the  substance  of  the 
issue  is  rightly  found. 

R«ld  diacbftiged. 

(a)  Heath  J.  was  absent 
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our  lord  the  king,  upon  their  oath,  present  that  there  is  a  certain        1809. 
<;ommon  public  bridge  called  Blennerhasset-bridge,  situate  upon  -  ^ 

the  river  Ellen,  at  the  parish  of  Torpenhow  in  the  said  county  of  ^*Jof  jjjj* 
Cumherland^  in  the  king^s  common  highway,  leading  from  the      Cosnty  of 
village  of  Jspatria  in  tfie  county  of  Cumberland,  towards  and  CoMBimLAN» 
tmto  the  market  town  of  IreSy  in  the  said  county,  used  for  aH  the  Hm  Kiwo,  in 
liege  subjects  of  our  said  lord  the  now  king  and  his  predecessors        ^^^' 
by  themselves,  and  with  their  horses,  coaches,  carts,  and  car« 
riages,  to  go,  return,  pass,  ride,  and  travel  iipon  and  over,  at 
their  will  and  pleasure,  freely  and  safely,  without  any  obstruc- 
tion, hindrance  or  impediment  ^diatsoever ;  and  that  the  said 
common  public  bridge  on  the  20th  day  of  August,  in  the  31st 
vear  of  the  reign  of  our  sovereign  lord  George  the  Third,  king 
of  Great  Britain,  and  so  forth,  and  continually  afterwards  until 
the  day  of  the  taking  of  this  inquisitifxi,  waSj  and  yet  b  broken, 
ruinous,  and  in  decay,  for  want  of  due  reparation  and  amend- 
ment of  the  same ;  and  the  said  common  public  bridge,  during  all 
&e  time  last  mentioned,  was,  and  yet  is  over  narrow,  and  the 
battlements  of  the  same  bridge  were  hot,  nor  yet  are^'of  a  suf- 
Jicient  height  to  guard  and  preserve  the  said  subjects  of  our  said 
lord  the  king,  passing,  riding,  and  travelling  upon  and  over  the 
said  bridge  from  going  and  falling  over  the  said  battlements  into 
the  said  river  Ellen,  by  reason'whereof  the*  said  liege  subjects  of 
our  said  lord  the  king,  necessarily  going,  returning,  passing,  rid- 
ing,, and    travelling   upon  and  over  the  said  common  public 
bridge,  by  tfaemsdves  and  with  their  horses,  coaches,  carts,  and 
carriages,  during  all  the  time  last  mentioned,  could  not,  nor  yet 
can  go,  return,  pass,  ride,  and  travel  upon  and  over  the  said 
common  public  bridge  so  freely  and  safely  as  they  ought  to  do ; 
but  were,  and  yet  are  greatly  <rf)6tn]oted,  stopped^  and  hindered 
in  the  going,  returning,  passing,  riding  and  travelling  upon  and 
over  the  same  common  public  bridge*  and  during  alt  the  time 
aforessdd  were,  and  yet  are  inrgreat  ppril,  hazard,  and  danger 
of  going,  riding,  and  falling  over  the  said  battlements  of  the 
said  common  public  bridge  into  the ^aid  rivet  Elhh,  and'o^ 
being  tiiere  «ufibcated,  drowned,  and  killed  in  the  ^ame,  atid  of 
losibg  and  spoiling  their  goods  and  war^s,  to  the  gr^t  damage' 
and  ^nimon  nuisance  of  sdl  the  liege  subject^'  df  bur  said  lorif 
th^  king;  t^yiWi  Wnd  xrver  the  said  common  pubHc  tyridge,  goinj;',  ^ 
returning,  passing,  riding,  and  travelling,  against  th^  form  of  *the 
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iSOSt      statutes  in  tLtft  oase  made  and  providfid,  and  9  _ 

:       of  our  said  lord  the  king,  his  crown  and  dignt^,  and  that  te 

^J  of*  he'    i>ihabitaDts  of  tlie  oouoty  of  Cumbertaud  of  right  ought  to  nfm 
Count;  of     and  amflud  the  stud  common  public  bridge,  was  afonwnid  boiag 
n        .        ,  i^^i^^^^  ruinoos,  aver  narrov,  and  in  decay,  and  the  batthwwh 
thereof  not  being  of  a  <v^i>»/i*tgAf,  andtomaka  theaaawsiife 
and  secure  for  the  said  Bflbjeots,  vhaierer  end  aa  oAon  aiit  ha- 
comes  necessary. 

Which  said  iod^tment  our  said  lonl  the  kiag  «ft«vwaxij|,  te 
certain  reasons,  caosed  to  be  broogfat  before  bim,  to  be  deter- 
mined according  to  the  law  and  oaslom  of  £tij|Jdird  ;  andtvaaC 
the  inhabitants  of  the  said  ooauty  hafing  appeared  and  pieadail 
thereto  the  general  issne,  andpat  theaiMlTeB  upon  the  coauky, 
and  the  king's  coroner  and  attomej'  having  done  the  like,  ui 
issue  being  joined,  the  said  indictment  came  on  to  be  tried  at 
the  assizes  held  at  the  city  of  Carlisle  on  the  XOtk  day  of  J»lg0 
iroS,  before  ThomptoH  B.,  by  a  jury  of  ;the  (vnn^  of  Cxmbtt' 
land,  when  the  Flaintifi's  in  error  were  fbaad  guilty  «f  the  ppB- 
mises  charged  upon  them  by  the  soid  iodioliiken^  in  maans 
and  form  as  by  the  said  indictment  was  alleged,  Whanapana 
Trinity  Term  1795  (a),  the  Court  gave  judgment,  fuid  adjadgt^ 
that  the  Plaintiffs  in  error  for  the  treipasaes,  oontempte,  and  nai- 
sanoes  whereof  they  were  indicted  and  oonneted  ■•  aforewi 
should  pay  a  fine  of  three  hundred  and  fiiity  poands,  and  tbt 
the  said  fine  should  be  levied  and  paid  into  the  hands  of  tht 
treasurer  of  the  said  counfy,  to  be  applied  pumwot  to  the  £■ 
reotion  of  the  statute  in  such  oase  made  and  provided. 

On  this  judgment  the  PlaintiHs  brought  »  writ  <if  enor,  aad 
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1jti(»  9^  ^TMNor  Elkf9^  altl^MHigh  ao  ^obtigntion  waflu  or  is  kudor       I80Q; 
x)haiiged  upofi  f^  Q9M  inhabi^nts  of  the  said  ooonty  of  Cum*  , 

beriand  in  or  by  tfee  raid  ^ndiottae&t,  nor  are  they  by  law  bonnd    ^he  lDh»(iii. 

SAtS  01  lll^ 

to  widea  the  said  bridge,  or  ta  rake  or  h^ghten  the  battlements     County  ai 
-th^:!eQf.  JSkt  That  by  the^ecopd  aforesaid  it  appefurs  that  our  said  Cuii»i«M»t 
lord  th^  king;  lor  certain  reaaons*  caused  the  said  indictment  to  Tiie  Kty^,-!^/ 
be  bnpovght  befora  bim  to  be  datiOTHined,  and  that  the  same  was       ^^"^ 
Q'l^^^o'^v^y  deitevrmified  j»  af4  by  the  said  court  of  our  said 
loed  tiia  ikbig^  h^^fe  the  Mi»%  i^iwelf,  although  by  law  and  ac- 
cording tp  a^  i£9nn  of  th^  stiiljat?  (a)  in  sueh  case  madeand  pro- 
Tided»  Ike  iiaid  ^tdKotment  oogbt  m^  ^  haye  been  removed  out  of 
the  mM  cou^  of  Cnfnbtrkmd  mto  tbe  fmd  i^otret  of  our  said 
lord  the  Jking,  before  the  king  bimelf,  but  ought  to  have^been 
determined  in  the  said  county  of  Cwn^l^rhnd,  and  not  elsewhwe. 
3d»  For  that  the  judgment  albresaid,  in  £orm  aforesaid  given, 
^^[ypears  to  have  been  given  for  our  aaid  lord  the  king  against 
the  said  inhabitants  of  tiie  said  county  of  Qumberlan^;  whereas 
'by  the  law  of  the  Imid  the  smd  judgment  ought  to  have  been 
given  for  the  said  inhabitants  of  the  said  county  of  Cumberland, 
nnd  they  ought  to  have  been  acquitted  of  the  premises  in  the 
»8aid  indictment  mentioned. 

The  king^s  ocmmer  and  attmney  thereupon  rejoined  that 
there  was  no  error  in  the  said  indietment  and  record,  which  the 
Plaintiffs  inmsted  that  there  was,  and  humbly  hoped  that  the 
judgmept  of  the  Court  of  King's  Bei|ch  would  be  reversed  for 
the  ibllowbig  amongst  other  reasons : 

1st,  iBefianae  .tib^  judgment  given  for  so  large  a  fine  as  three 
bnndred  mi  fifty  pounds  was  given«  not  for  the  purpose  of  being 
laid  wt  in  Of  toi^irds  repairing  the  bridge  according  to  its  an- 
-cient  immemorial  limits,  form*  and  consteuctioa,  for  that  would 
not  have  required  more  than  five  pounds,  but  for  the  purpose  of 
e&tifdy  pulling  down  the  old  bridge  and  making  a  new  one  wider 
thmi  the  present  one,  upon  a  supposition  that  the  present  bridge 
was  too  narrow  for  &e  public  convenience,  and  upon  this  prin- 
roiple,  that  persons  bound  to  the  repair  of  public  bridges  are  by 

(a)  1  Anne,  c.  18.  t.  5.  which  protidos  meiU  or  iadicinent  for  not  repnirhig  suck 

*"  that  all  matters  concerning  the  repair*  bridges,  or  the  highways  at  the  end  of 

<ing  and  nendiug  of  the  bridges  and  high-  such  bridges,  sh<itl  be  ramovpd  by  certi- 

•  ways  herein-before  mentioned,  shall  be  orari  out  of  the  said   county   into  nny 

determined  in  the  county  where  they  lie  other  court.'' 

and  not  elsewhere  ;  and  that  no  prescnt- 

A   A   2  iaw 


TtwIntwUt- 
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1803.  tav  bonnd  to  make  new  bridges  larger  and  wider  than  t^  old 
onefl,  if  the  convenieoce  of  tbe  public  shoidd  cMtor  it.  TVt 
principle  is  new,  and,  it  is  sabmitted,  is  not  wBrnuited  bj  hr; 
Cooaiy  of  the  legal  obligation  is  only  to  repcur  and  amend  the  existtag 
CsKBiKLivu  i^jgg  ffonj  tjnjg  ^^  ^jj^^  ^g  occasion  may  require,  not  to  etdarp 
1>eKiaa,  fa  or  widen  it  from  time  to  time  as  the  public  conTenieDce  may  re- 
quire. Sach  KD  extenBion  of  the  obligation  would  be  extrcnely 
bnrthensome  and  oppressive  upon  persons  bound  to  the  lefmn 
of  bridges,  and  particularly  to  intUvidualB  who  may  be  booad  by 
reason  of  the  tenure  of  lands  to  repair  pnblio  bridges,  and  tha 
law  moat  operate  equally  upon  titem  as  infaalntanta  of  a  oomty  at 
district.  The  law  having  furnished  no  means  by  which  p«^ 
sons  Sound  to  the  repair  of  bridges  are  enabled  to  aoqmre  lari 
to  widen  such  bridges  upon,  and  the  acts  of  the  legiolatsmii 
many  instances,  for  rebnilding  bridges  upon  more  oommodiM 
constructions  for  the  puUie,  and  in  consideration  thereof  a^ 
thorising  tolls  to  be  taken,  are  strong  proofs  to  shew  ttat  tli 
obligation  imposed  oy  law  in  this  ciae  does  not  go  to  theostiat 
upon  which  the  Court  of  King's  Bench  hare  proceeded  in  gMi^ 
the  said  judgment.  ' 

3d,  The  statute  1  Ann.  stat.  I.  c.  18.  (.  5.  expressly  enacts,  Ad 
all  matters  concflmina;  the  wpairinn;  and  amending  of  hridp! 
and  highways  shall  be  determined  iu  the  court  where  they  lie 
and  not  elsewhere,  and  that  no  preaeiitmerit  or  iDdictment  (ot 
not  repairing  bridges,  or  highways  at  the  cuds  of  bridges,  shall  be 
removed  by  certiorari  out  of  the  said  county  into  any  other  conrt. 
The  prohibition  of  removal  is  general  and  withoot  any  distinc- 
tion, whether  the  certiorari  is  sued  out  at  the  iastance  of  tie 
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The  king's  coroner  and  attortiey  hoped  that  the  judgment        1803. 
Would  be  affirmed  for  the  following  amongst  other  reasons  :  — -r 

1st,  the  obligation  upon  the  inhabitants  of  a  county  to  repair      iittsoriho' 
public  bridges  is  an  obligation  of  common  right  founded  on  public      Coumy  of 
necessity  and  convenience.  It  is  essential  to  the  performance  of  it     "**®^''U»»» 
that  there  should  be  no  obstruction  to  the  passage  of  the  king's  ^'^^e  Kinc,  b 
subjects,  where  the  right  of  passage  extends  to  carriages;  ^e  '^'^ 

bridges  must  necessarily  be  sufficient  for  such  carriages  as  the 
public  have  a  right  to  travel  with,  and  are  in  common  use :  and 
it  would  be  against  principles  of  public  policy,  and  be  a  re- 
straint to  commerce  and  agriculture,  if  the  use  of  improved 
modes  of  conveying  goods  and  merchandize  could  not  be  adopted 
upon  the  public  high  roads  of  the  kingdom.  It  is  also  essential 
to  the  performanoe  of  the  obligation  that  the  king's  subjects  may 
pass  with  safety  as  well  to  their  persons  as  their  goods,  and  the 
daog^  in  these  respects  to  those  who  have  occasion  to  use  the 
right  of  passage  is  the  common  averment  in  all  indictments  of 
highways  and  bridges.  The  obligation  to  repair  is  not  con- 
fined in  all  cases  to  the  precise  limits  of  the  existing  bridge. 
The  public  exigency,  and  the  free  and  secure  passage  is  at  all 
events  to  be  provided  for,  and  if  the  water  changes  its  course  the 
bridge  must  be  accommodated  to  that  change. 

2d,  The  objection  to  the  removal  pf  the  record  by  certiorari 
rests  solely  on  the  generality  of  expression  in  a  clause  in  the 
stat.  Ljinn.itat.l,  c.  18.  s. 6.,  but  in  very  many  instances  the 
crown  is  not  bound  by  general  words  in  an  act  of  parliament) 
and  especially  where  no  particular  intent  appears  that  it  should 
be  so  bound.  It  would  be  against  the  plain  intent  of  the  statute 
so  to  construe  the  language  of  this  clause,  the  manifest  object  of 
which  is  to  prevent  defendants  from  obstructing  justice  by  unne- 
cessary delay  and  expence,  and  not  to  restrain  the  discretion  of 
the  mode  of  prosecution.  In  the  particular  instance  of  statutes 
taking  away  the  right  of  removing  indictments  by  certiorari  it 
is  laid  down  as  a  general  rule,  that  the  crown  is  not  bound  by 
general  words ;  and  the  statute  upon  which  the  present  question 
depends  has  been  so  construed  by  the  uniform  course  of  practice 
commencing  almost  immediately  after  the  passing  of  the  act,  and 
continued  to  the  present  times,  as  appears  by  a  great  number  of 
precedents  referred  to  in  the  report  of  a  decision  of  the  Court  of 

King's 
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1806.  Kjng's'Bench  upon  thil  poist  in  thu  proseeatiao.     There  is  a» 

____  judicial  precedent  to  the  oontnrr. 

The  Inhibit'  •>  '^  J 

■nti  of  cbe  JLomara  Lam. 

uM«ML»i>      Q^  ^^^  ^^^  Enkint  mi  Wood  ««ie  beard  st  tbs  bar  of  tW 
'fc'Kwe.i"    Honse  for  the  Piaintifiii  la  eiTor. (a) 

The  Lord  ChanceUor  (&)  tben  pat  two  qnestioM  to  tke  Jadgn; 
lat.  Whether  npoa  ttiis  reo0t>4  tbe  BoM  AMdd  eMe*  iato  lb 
general  question  whetfier  the  oswrty  wtM  botod  te  wiJia  boigv 
according  aa  the  poblie  exigency  M  oWigti  of  ciMtuMlMHi 
might recpiire ;  or  wbether  rfter  >  gouewi-rertirt  tt  mttlutb 
presumed  that  the  over-narrownew  noMiMeii  iM  ths  ladtDnMrt 
arose  from  the  bridge  by  some  entiBe  «t  otbeir  korii^  bMA  «i- 
tracted  from  its  ancient  vidtb!  ftmHTiilTiltllahl|i  ntwiwUM 
if  the  Judges  should  think  so,  it  voaU  be  iiMnriiniMij  ts  bar 
any  further  argument  as  to  the  gener^  qaeadoB  'ifhMi  *o^  w 
main  undecided,  and  as  to  vhiek,  be  wUe4,  be  liahiliiMl 
considrrahlf!  doubts.  2d,  Whether  the  certhrari  was  takes  ; 
away  by  t!ie  general  words  of  the  statute  ?  And  bis  Lordsh^  ■•• 
timated  his  own  opinion  that  it  was  the  prerogative  of  the  lUsf 
to  issue  his  certiorari ;  and  ihnl  tJie  general  words  of  tbe  ^^tatr 
bad  not  taken  away  the  certioran  at  the  instance  of  tbe  awt, 
but  only  that  which  issued  at  the  instance  of  the  party. 

MAcuoNALDCh.B.  delivered  the  opinion  of  the  Judges  pi^ 
sent  (c),  first  that  upon  this  record  the  generM  questios  was  ex- 
cluded, since  it  must  be  presumed  after  verdict  that  the  ova- 
narrowness  of  the  bridge  had  been  occasioned  either  from  sone 
addition  having  been  mode  to  the  inside  of  the  battlcxnenls  « 
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Jennings  Demandant,   Street  Tenant,  and  Mart    April  ^Bth. 
Vernon,  William  Cross,  and  Ei^eanor  his  Wife, 
and  Grace  Jennings  Vernon,  Vouchees. 

TK  this  case  Mary  Fernon  and  the  other  vouchees  residing  at  a  If  the  diffnmit 
-*-  considerable  distance  from  each  other,  and  two  captions  there-  J^JJ^^^J^ 
fore  being  necessary,  two  separate  warrants  of  attorney  upon  the   cote  «id  ao 
same  piece  of  parchment,  with  a  caption  at  the  foot  of  each,  were  ^end  wwrnnu 
taken,,  one  from  Mary  Vernon ^  and  the  other  from  the  remaining  of  attorney* 

It  being  objected  by  the  officers,  that  as  the  voucher  was  to  be  of  paichment, 
joint,  one  warrant  of  attorney  with  two  captions  should  have  tetsatOTtbo 
been  taken,  ^^^^  ^ 

Best  Serjt.,  in  order  to  aiiiend  this  error,  now  moved  that  the 
names  of  WiUiom  Cross  and  Eleanor  his  wife,  and  Grace  Jennings 
Vernon  might  be  inserted  immediately  after  the  name  of  Mary 
Vernon  in  the  first  warrant  of  attorney,  and  that  the  other  warrant 
might  be  strock  out,  and  both  the  captions  be  considered  as  re- 
lating to  the  amended  warrant  of  attorney.  He  observed  that  if 
the  Court  should  find  any  difficulty  in  allowing  the  amendment 
proposed^  still  tbey  might  suffer  the  recovery  to  pass  in  its  present 
shape,  the  objection  being  mwely  formal ;  for  that  the  two  war- 
rants of  attorney  upon  the  same  piece  of  parchment  in  substance 
amounted  to  a  joint  warrant  of  attorney  by  all  the  parties. 

But  The  Conrt  were  clearly  of  opinion  that  they  could  not 
make  the  proposed  amendment,  and  also  that  the  recovery  could 
not  pass  in  its  present  shape,  for  that  notwithstanding  all  the 
vouchees  had  appointed  the  same  attorney,  yet  that  it  did 
not  follow  from  thence  but  that  he  might  be  appointed  by  the 
different  parties  for  separate  purposes. 

Best  took  nothing  by  his  motion,  (a) 

(a)  See  Bolek  ▼.  Phelpt,  pon.  p.  362. 
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April  S9tlt. 

Where  the  De- 
fcDilHit  ixfCvtt 
judgneni  bj 
deholl  in  an 
Mliollotdebt 

tnr^lliePluu* 
dff  ii  not  aiti- 
tladtolerj 


the  eiecntkin. 


ing  Hhmc  ei- 
pencci.  toR- 
tlMT^Willio 
debt)  uid  cnU 
of  tlNactian> 
4a  Dol'eictad 

ieucd  upiui 


TilURXTON  V.  Af£RaEDkW. 

TuDGMBNT  by  default  having  been  suffered  in  an  actioaordeU 

on  simple  contract,  the  plaintifFtook  oat  execution,  and  lemi 
not  only  for  the  debt  and  costji,  but  also  for  the  expeoces  of  the 
execution. 

CfJcAW/ Serjl.  having  obtained  a  rule  calling  on  the  Plaint^ 
to  shen  cause  why  the  costs  of  the  execution  afaould  not  be  le- 
stored  to  the  Defendant, 

Marihatl  Serjt.  shewed  cause,  and  contended  that  as  tite  D» 
fendant  had  confesKed  the  whole  sum  mentioned  in  the  declan- 
tion  by  sufferings  judgment  to  go  by  default,  the  PlaiofiET  ra 
entitled  f  n  levy  not  only  for  the  debt  and  costs  of  the  action,  bat 
also  for  the  costs  of  the  execution,  provided  the  whole  amont 
did  not  exceed  the  stim  stated  in  the  declaration  and  confentd 
upon  record.  He  urged  that  in  debt  on  bond  with  a  penalty  tbe 
costs  of  the  execution  are  always  taken,  and  that  the  debt  oa 
record  in  the  ))reseDt  case  might  be  considered  in  the  same  light 
asthepcnally  of  thchond,  the  larger  som  in  both  cases  standiag 
as  a  security  for  all  that  is  honAjidt  due. 

But  Tke  Court,  after  referriug  to  the  officers,  were  clearly  of 
opinion,  that  in  debt  on  simple  contract  the  Plaintiff  was  ut 
enUlIed  to"  (he  costs  of  the  execution. 

Rnle  absoilntt. 
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V.  Reeve,  ante,  vol.  2.  p.  S7S.,  where  a  similar  amendment  was  1888. 
allowed  upon  the  ground  of  the  word  "  hereditaments"  being  —— * 
used  in  the  deed  to  lead  the  uses.  «. 

But  The  Court  observed  that  the  release  did  not  convey  all  ^^JJ^ 
the  hereditaments  described  in  the  lease,  but  only  the  heredita- 
ments belonging  to  the  messuages  and  lands  before  described  in 
the  release  itself^  and  that  tithes  were  not  hereditaments  belong- 
ing to  Iand>  but  were  a  separate  subject  of  tenure^  and  must  be 
held  by  a  different  title. 

WilHams  took  nothing  by  his  motion. 

Ann€,S6U 


Claek  and  Others^  Executors  of  Moles,  v.  Devlin*.      iCqrsd^ 

^  t  ^His  was  an  action  upon  a  promissory  note  and  two  bills  of  If  tbeli9lder 
exchange  made  and  drawn  by  the  Defendant  in  favour  of  change,  oT    ; 
Moiei  the  Plaintiffs'  testator.  whlcb^ymeit 

The  cause  was  tried  before  Lord  Alvanlejf  Ch.  J.  at  the  Guild-  f^^i^  iuform 
hall  Sittings  after  last  Michaelmas  Term,  when  it  was  insisted  for  the  drawer  of 
the  Defendant,  that  part  of  the  Plaintiffs'  demand,  to  the  amount  take  tecarfty 
of  40/.  had  been  discharged  by  a  bill  of  exchange  for  that  sum  ^">"'  ^^^tJJ'h- 
given  by  the  Defendant  to  Moles.  The  facts  respecting  this  last-  drawer  answer, 
mentioned  bill  were  as  follows:  it  was  drawn  by  the  Defendant  ^^•^'^.J^^y?* 

^  ,   as  he  ukes,  for 

upon  one  Atkimon,  payable  to  the  Defendant's  own  order,  and  that  he  (the. 

accepted  by  Jtkinson,  payable  at  the  Defendant's  house ;  the  De-  ^JJJ^  'jj?  ^'^ 

fendant  indorsed  it  to  Moles,  and  put  it  into  his  hands;  Moles  want  of  notice, 

indorsed  it  to  one  Newcomb.    When  the  bill  became  due  it  Was  Jk^J^^^S^ 

that  doe  notice 

presented  at  the  Defendant's  house  for  payment,  which  was  re-  hadbeengiven; 
fused;  on  the  next  day  Newcomb  gave  notice  to  the  Defendant  J^Jj^^JJ^ 
of  the  non-payment,  who  thereupon  desired  him  to  take  out  a  notwithsund- 
writ  against  Atkinson,  saying,  that  if  Newcomb  would  deliver  tjie  {2»i«Bw^ 
wrtt  to  him  he  would  get  Jtkinson  arrested.    Atkinson  hatiiig  Cwm  thoM*). 
been  accordingly  arrested,  and  having  lain  some  time  in  gaol,  dm^'vote 
offered  Newcomb  to  give  him  a  warrant  of  attorney  for  the  ti^*!  wo». 
amount,  payable  by  instalments.     Upon  this  Newcomb  told  the  ooMldeffed  as 
Defendant  that  it  was  in  vain  to  keep  Atkinson  any  longer  in  havin|^asaeiit««i 
goal,  and  that  he  should  take  the  warrant  of  attorney ;  to  which  being  takea? 
the  Defendant  answered,  *'  you  may  do  as  you  like,  for  I  have 
had  no  notice  of  the  non-payment  :'^  NevDcomb  replied,  "  how 
can  you  say  so  when  you  arrested  Atkinson  yourself?"  Newcomb 

•  Vide  Withall  v.  Mastemum,  2  Campb.  179.    LaxUm  ▼.  Peat,  Id.  185.     Couki    ;• 
V.  RtfAftn,  8  East,  .576. 

having 


■ »   ■«- 
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hsTii^  aocordinglj  takes  tbe  warrMit  of  attorney  and  Irt  A 
tan  out  of  g;aol,  it  was  oonteoded  that  be  had  tkereby  d' 
Moles  the  previonB  indoreer  as  well  as  the  drawer,  and  Mm^ 
qnently  the  bill  indorsed  by  tbe  Defendant  to  MoUt,  which  he 
bad  indoned  over  for  value,  mast  be  deemed  a  pttjiincat  to  thi 
amoant  of  40/.  A  verdict  waa  taken  for  the  Plaiiiti£b,  nl^nt 
to  tiie  opinitHi  of  the  Court,  Whether  under  the  circamftanMi 
of  the  case,  the  bill  for  40/.  was  to  be  coindered  as  part  p^ 
tnent  of  the  debt  delared  upon  '. 

Accordingly  a  rule  nisi  having  bees  obtained  m  the  coctm  a( 
last  term  for  reducing  the  verdiot< 

Shepherd  and  Bett  SeijtH.  now  shewed  cause.  The  qneatioo  b. 
Whether  the  iodortiees  could  have  maintained  an  acticm  agaitni 
tbe  Defendant  opon  the  bill  for  40/-  ?  for  if  they  'were  entitled 
to  maintain  such  action,  the  Defendant  had  no  right  to  oonsds 
it  as  part  payment  of  the  Plaintifis'  demand'  It  may  be  udmiMri 
that  giving  time  to  the  Acceptor  will,  generally  speakin|;,diadhn^ 
the  drawer ;  but  it  does  not  do  so  in  all  oaseSi  If  the  holdw, 
afler  having  given  time  to  the  acc^tor,  sue  the  drawo-,  tlic 
latter  will  be  entitled  to  sue  the  acceptor,  notwitbataading  the 
agreement  with  tbe  holder ;  it  would  therefore  be  a  breach  sf 
faith  in  the  holder  to  sue  the  drawer  after  such  an  agreeneaL 
This  was  tbe  ground  upon  which  the  case  of  Engtuh  t.  Darini, 
antt,  vol.  3.  p.  61.  proceeded.  But  if  the  drawer  having  iK>tiat 
of  the  holder's  intention  to  give  time  to  the  acceptor,  coaseat 
to  his  so  doing,  be  will  still  remain  liable,  since  it  will  not  be 
competent  to  him  to  sue  the  acceptor  within  the  time  giv^  ti 
him.     In  this  casq  the  conversation  between  'Nemcombe  aad  the 
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dufl  case  koireTer  it  b  buA  tkat  the  drawer  assented  to  theeoA-       180B. 

dact  of  the  holder  in  giTin^  time  to  ike  acceptor,  but  that  is  not      

the  fair  import  of  the  oonversatioD  between  the  drawer  and  the     ^^ooT 
bolder.  When  the  Defendant  ssdd  that  Newcomb  might  do  as  he  v. 

likedy  it  was  saying  that  he  must  act  at  his  peril,  atid  though  be 
added  that  he  was  discharged  for  a  reason  which  was  not  true, 
that  oan  make  no  diflferenoe,  for  he  was  not  bound  to  disclose 
the  grounds  of  his  defence ;  he  gave  no  consent^  but  left  Neuh 
comb  to  take  his  own  course  as  he  mij^t  be  adrised.  Neweomb 
havii^  thought  proper  to  give  time  to  the  acceptor,  die  Defen- 
dant has  a  right  to  take  advantage  of  that  eirenmstancei 

IiordALVANL£YCh«  J.  It  appears  to  me  that  a  sufficient  de- 
feaoe  has  not  been  established  with  respeoi  to  this  40/.,  and  thai 
the  conduct  of  the  Defendant  amounted  to  a  tacit  consent  that 
Newcomb  should  give  time  to  the  acceptor.  If  the  holder  of  a 
bill,  without  the  knowledge  of  the  other  parties,  give  time  to  the 
acceptor,  he  cannot  afterwards  call  on  the  other  parties  without 
an  injury  to  the  person  to  whom  he  has  given  time.  In  such 
case,  therefore,  those  parties  will  be  discharged.  But  a  man  is 
not  bound  to  seek  his  remedy  against  the  acceptor ;  if  he  sign 
judgment  against  him  he  will  not  be  bound  to  prosecute  that 
judgment ;  but  he  must  take  cate  that  he  does  not  give  the  ao- 
ce|>tor  a  defence  against  the  drawer.  In  this  case  the  Defendant 
had  oomplete  knowledge  of  the  non-payment  of  the  bill,  and  of 
the  holder's  intention  to  take  a  warrant  of  attorney  payable  by 
instalments ;  yet  upon  this  latter  circumstance  being  mentioned 
to  him,  he  does  not  say  if  you  give  time  to  the  acceptor  I  will 
have  nothing  more  to  do  with  it,  but  he  suffers  him  to  go  away 
without  making  any  objection*  Such  conduct  amounts  to  a 
tacit  consent  to  the  intended  agreement  between  the  h<4der  and 
the  acceptor. 

Boas^B  J.  (a)  I  am  of  the  same  opinion.  I  agree  to  the  ge- 
neral priaeiple,  that  if  the  holder  does  any  thing  by  which  the 
dmwer  is  injured,  he  ought  not  to  be  aUowed  to  s«e  the  drawer^ 
But  in  this  case  the  holder  mformed  the  drawer  of  his  intention 
to  take  a  warrant  of  attorney  from  the  acceptor,  which  I  think 
was  equivalent  to  asking  if  the  drawer  had  any  objection  to  km 
so  doing*.  In  fact  the  drawer  made  no  objection,  but  told  the 
holder  he  might  do  as  he  pleased,  saying  that  he  was  discharged 

(a)  Mr.  Justice  Heath  was  absent. 

for 
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for  want  of  notice.  Tbia  case  Btuids  entirely  npon  its  own  m* 
cumstances,  and  turns  upon  the  cODStruction  which  oaglit  to  bo 
put  npon  the  conversation  between  these  two  persons.  I  think 
it  amounted  to  an  assent  on  the  part  of  the  drawer,  that  the 
holder  should  take  the  warrant  of  attoroe;  from  the  acceptor. 

ChambkbJ.  The  acceptor  of  a  hiU  is  to  be  considered  as  tho 
principal  debtor,  and  the  other  parties  as  sureties  only ;  the  holder 
therefore,  who  is  the  creditor,  onghf  not  so  to  negotiate  with  the 
acceptor  as  to  prejudice  the  remaining  parties  to  the  bill.  On  thii 
ground  the  case  of  Engluk  v.  Darlty  proeeeded.  If  s  creditor 
give  time  to  the  principal  debtor,  the  collateral  secarities  ai^ 
discharged  both  in  law  and  equity.  But  in  this  case  the  D^ 
fendant  having  assented  to  the  payment  bj  instalments,  cannot 
now  complaia  of  being  prejudiced  by  the  conduct  of  the  holder. 
Role  discharged. 


jH^atfa.  Balcu  v.  Phelps. 

UiJIiltra  if     "pBAED  Serjt.  moved  that  a  fine  mi^t  pass  notwithstanduir 
Sj^-K^ha  ^^  objection  arising  out  of  Uie  fallowing  circumstaneet; 

A  dedimu*  potettatem  had  been  directed  to  commissioQers  to  take 
the  acknowledgment  of  nine  persons.  The  commissioner*  took 
the  aoknowledgments  of  six  out  of  the  nine  persons  on  oh 
piece  of  pafcbment,  and  of  the  remaining  three  upon  oiH'thff' 
'"■j**"''^  piece  of  parchment,  which  mode  of  taking  the  acknowledgments 
pMcibaHa>Mid  was  objected  to  by  the  officers.  In  support  of  his  application 
'^''tfc^irwt  ***  *'        *"*  •""•"J™'""  "^^  '1  C™.  Eliz.  576.,  and  fdso  pn>- 
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to  join  with  a  fonrth  in  acknowledging  a  fine,  and  the  fonrth  re^  .1809* 
f«se,  that  the  acknowledgments  of  the  three  first  ought  thei^by  -- 

to  be  vitiated.  ^^"" 

Heath  J.  These  separate  acknowledgments  will  not  warrant  Phiips, 
a  joint  judgment. 

Praed  took  nothing  by  his  motion  (a). 

(c)  Vide  Jenningi  v.  Vernon,  ante,  p.  361. 


Tapp  and  Another  v.  Lee.  Feb.  nth. 


nnms  was  an  action  on  the  case.    The  declaration  stated  that  ^  tnicdcnan 
the  PlaintifTs  were  linen-drapers,  and  that  oueTho.  Brunell  gWi^&ite 
was  desirous  of  purchasing  goods  of  them  to  the  amount  of  28/.  chwacierto  • 
4f .  9i.»  but  they  were  unwilling  to  trust  him  with  the  said  goods  wberebv  he 

without  being  satisfied  of  his  character  and  ability  to  pay  for  the  ^^  induced  to 

«»  to  troit  aD  in- 

same  ;  and  thereupon  by  one  famn  Abrahams  their  servant  they  toWent  penon, 

applied  to  the  Defendant,  with  whom  the  said  T.  B.  had  before  ^/^'JJJ'^ 
then  dealt  in  the  way  of  his  the  Defendanf  s  business  of  a  linen-  neomki^U 
draper,  for  the  character  of  the  said  T.  B.  and  his  ability  to  p^  SSfTbiitl^T 
for  the  said  gopds ;  nevertheless  the  Defendant  well  knowin|[  utdiQ  « t^*  - '* 
the  premises,  but  fraudulently  intending  to  deceive  and  injure  on'pMmS 
the  Plaintiffs  in  their  aforesaid  trade  and  business,  and  to  in-  cos^  thoii|)|( 
duce  them  to  give  credit  to  the  said  T.  B.  for  the  said  goodk'  ISS^S^ 
falsely,  fraudulently,  and  deceitfully  represented,  asserted,  aiid  •tmjMu  ^ 
affirmed  to  the  said  J.  ^.  so  being  the  servant  of  the  Plaihtiffij  tii^  ^ 
aforesaid,  of  and  concerning  the  said  T.  JB.  that  he  the  sftid^  misfit  be.  .^ 
Defendant  believed  him  the  said  T.  B.  to  be  an  honest  man ;  ^^fflf^' 
that  he  the  said  T,  B.  owed  him  the  said  Defendant  mone^r^  itnd^  W>^lWu  k. 
that  the  said  Defendant  was  willing  to  trust  him  the  said  t.  Bl'  ^^^2im 
more;  by  means  whereof,  the  Plaintiffs  not  knowing  the  eqii-  ''"ti*  view  to 
trary,  but  believing  the  same  to  be  true,  sold  goods  upon  cre&it  a^'^Eeiebj 
to  the  said  T.  B.  to  the  amount  of  28/.  45.  9d. ;  that  the  T^]  obuin  hit  gw 
fendant  at  the  time  of  making  such  representation  did  not  b^'  mentofcbe*^* 
Beve  the  said  T.  J?,  to  be  an  honest  man,  and  that  in  tnith'  u**'^^?^^?*** 
and  in  fact  the  said  T.  B.  was  then  an  uncertificated  bankrtipt,'  vent* 
and  in  bad  and  insolvent  circumstances,  as  the  said  Defendant 
well  knew,  and  that  the  Defendant  was  not  willing  to  trust  the 
said  I*.  B,  more  than  the  sum  which  the  said  T.  JB.  then  owed 
him ;  but  on  the  contrary  thereof  had  before  then  refused  t^ 

trtst 

*  See  also  Eyre  v.  Duntford,  1  East.  SIS.  Homar  ▼.  Alexander,  S  New  Rep.  241. 
HutcAiiuon  T.  Be(/,1  Taunt.  558.  AiMmw,WhUe,UoWsfi\.Tn.S&r.  H^fcrtfir, 
Creasy,  2  East.  92.  FemonT.  Jrqfef,4Taiiiit.  488.  ilai«v.Mi/wari{,8Taiint.637. 
Otdntfitrd  v.Blcehferd,  7  Price,  544. 
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MM.       tnutliim  the  said  T.  fi.aay  loiter.  andtfaRtOeMidHiB  of  98f. 
4i.  9d.  was  still  dne  and  unpaid,  and  the  naintifis  b;  meaos  af 

idAMiiiwr    the  premises  were  likely  to  lose  the  same.     Plea,  not  gnil^. 
>-  At  the  trial  before  Lord  AivamUy  Ch.  J.  at  the  GuHdhaU  Sit- 

tings after  last  Hilary  Term,  it  appeared  that  T.  Sramefl  haTiag^ 
had  goods  of  the  Plaintiffs  at  three  different  tunes  to  the  amnrnt 
of  38/.,  applied  to  tiiem  for  more  to  the  amount  of  S8/.  4$.  M., 
who  refusc<I  to  trust  him  farther  without  an  inqoir;  into  hit 
character  and  circnimtances,  and  accordingly  sent  J.  Abraham, 
their  servant,  to  make  inquiries  of  the  Defendant,  with  whon 
Brunell  had  bafoie  de^t ;  that  Abraham!  having  statei}  to  t|i« 
Defendant  the  above  facts  agd  the  cause  of  hia  censing,  the 
Defendant  made  tiie  representation  alleged  in  the  dechratin), 
upon  which  the  Plaintiffs  gave  Brunell  credit  for  the  goods,' 
that  shortly  after  this  the  Defendant  inqnired  of  AbraMama  i(^ 
Plaintiffs  had  trusted  Brunell,  to  which  Jbrahama  Answered, 
"  aSter  what  yon  siud  we  could  do  do  otherwise ;"  npoo  wkicli 
the  Defendant  replied,  "  I  did  not  think  yon  waa  such  a  ookef 
that  Brunell,  previous  to  the  representatiou,  h^  dealt  with  the 
Defendant  for  goods  upon  sale  or  return,  and  owed  turn  mosey, 
and  that  the  Defendant  had  in  the  last  imtanee  of  an  at^Iication 
for  more  goods  refused  to  let  him  have  any  others  than  those 
already  selected  for  him,  amounting  to  about  10/.,  because  Bnt- 
nclt  had  not  complied  with  a  request  of  the  Defendant  to  per- 
mit him  to  inspect  his  books  and  look  into  the  state  of  his  affmn; 
which  request  had  been  made  in  consequeiice  of  a  report  of  writi 
b«ng  out  against  him ;  that  the  Defendant  knew  that  BnHutf 
had  been  a  bankrupt,  that  he  had  not  obtained  his  oertificale, 


hmm* 
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tlioogh  tbe  misii^miE|nteti9ii  ^  snppresMiilie  not  Mpigmbleio       t86t^ 
fraadaleat  viewfi  of  intei^at  in  the  Defendaat.    In  the  preaBoi     ' 
eaae  the  Defendant  not  only  Maited  that  BruntH  owed  him    md  tm^tm 
money,  but  that  ha  W)ai  villing  ito  trust  hkn  nKure,  firom  vhiob        ^  «• 
the  Plaintiff  must  have  been  induced  io  betieve  that  the  Se^ 
fendant  ocmaidered  him  as  it-tolvent  man»  whereas  he  knew  at 
the  time  that  a  oonmiissien  /af  bankruptcy  had  been  taken  cmt 
against  him,  and  that  he  was  inaolw»t,  and  moieover  he  .had  m^ 
fused  to  imat  him  wiUi  goods  beyond  the  amonnt  of  IW.    abu 
deed  the  subsequent  expresaion  of  :the  Befjondairt,  that  he  did 
not  think  that  the  Plaintiff's  aenrant  had  been  such  a  ^oake,  all 
forded  strong  evidenoe  of  frand. 

JBei^  Seijt  in  siiQiport  of  the  Ydf^  ThejuasasofPas&ryv.  JVvii. 
man  and  Eyre  v.  Dimrford  decide  nothing  more  than  that  if  n 
man  deliberately  state  what  he  Jpiows  to  be  false  lie  is  liable  to 
an  action*  but  they  ha^e  not  decided  that  H  he  diiectly  slate 
what  is  true,  and  omit  to  communicate  stmiething  more  within 
his  knowledge,  he  is  on  that  account  responsible.  The  expres- 
sion of  the  Defendant,  that  he  did  not  think  the  Plainti£P's  ser- 
vant had  been  such  a  cake,  deaily  shews  his  consciousness  that 
he  had  not  giynn  such  a  oharacter  to  E^runell  as  should  have  in- 
duced the  Plaintiffs  to  trust  him.  Saying  that  he  was  an  honest 
man  amounted  to  no  jnepresentation  that  he  was  a  reqK>ns&)ie 
man,  and  the  assertion  <that  he  had  trusted  him  and  would  trast 
him  more,  was  true  in  part,  inasmnch  ^&  he  had  trusted  him^ 
and  was  not  n^;atived  as  to  the  vemaiping  pai^t  by  proof  of  his 
haTing  refused  to  trust  him  qfier  that  period.  It  appeairs  that 
previous  to  the  inquirjr  kising  made  of  the  DefiMidant,  the  Plain- 
tiff had  deah  with  MnmeB^  and  the  object  of  inquiry  seems  to 
have  been  to  obtain  a  guaranty  from  die  Defendant,  by  inducing 
him  to  make  some  representation  of  Brunell  which  should  render 
the  Defendant  liable  to  an  actioD.  Such  an  attempt,  if  sanctioned 
by  the  Court,  will  completely  defeat  the  provisions  ef  the  statute 
of  frauds.  The  case  of  Hayerafi  v.  Crtaty^flEaHy  92.  was  much 
stronger  than  this,  for  the  Defendant  there  positively  asserted 
that  £.  F.  Robinson  was  a  person  who  night  be  trusted  with 
safety ;  yet  the  majority  of  the  Judges  in  the  Court  of  King^s 
Bench  held  that  as  the  assertion,  though  fcdse,  was  made  without 
fraud,  the  Defendant  was  not  liable  to  an  action. 

Lord  Alvanlby  Ch.  J.  I  h^ve  great  doubt  whether  this  can 
foe  deemed  a  verdict  against  evidence,  though  perhaps  I  should 

(not 
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.'JM8*      ■ot'^ftTie  «onoiimd  ia  finding  nwb'  a  wmiiut  mymdtj  ArU 
""!?"■"    utamnt  be  aud  that  there  was  not  srldenoe  to  be  left  to  ft  jmj 
f^Siitn    "^  frnud  in  the  Defendant.     On  tliu  ipeeiei  of  autioii  a;  aW 
^-  k  tmie  np.  -  Aiter  the  detemuutioB*  whiok  have  taken  jlaen, 

I. MB  bound  to  hold  that  anch  an  action  liaa.  thon^  I  wndrvU 
that  the  leKulatnre  ironld  interfere  in  reitrainin^  these  actiM^ 
■olen  the  repreflentation  on  which  titiey  are  made  be  prat  ii 
writing.  The  JndgeBhaTedetemunedthatifamanfraadolntlf 
and  irith  intention  to  decave  make  a  representatioa  bj  irhidbi 
oanwa  credit  to  be  given  to  another,  an  actioa  ariaea  tx  tUkk 
Lord  Xra^oa  indeed  went  farther ;  he  did  not  tkink  the  prorf 
.of  firand  necessary,  bat  was  of.  opinion  Out  if  a  manaadBa 
Maertian  withsnt  infficient  groand,  wbweby  anotlier  was  ia- 
ioted,  he  remdered  hinuelf  liable  to  an  action.  If  a  man  i^, 
'f  If  jon  tnut  ^.  I  will  paj  yon;"  he  ia  not  liable  npoa  A* 
'  credit  which  he  faaa  obtained  for  .^, ;  yet  if  he  say  that  ^.  iia 
good  man,  he  is  held  liable  tat  the  credit  which  by  that  aasotioi 
he  obtains  for  jt.  In  such  case,  however,  if  we  are  bonnd  k 
ibidd  him  liable,  we  oagbt  to  require  satisfactory  erideaoe  AM 
the  character  was  giren  with  an  intention  to  deoeiTe.  In  stalia( 
_w^  opinion  to  the  jury  on  the  evidence  in  this  case,  I  told  thta 
Ifaat  unless  they  believed  that  the  party  knew  the  repreaaatatioa 
to  be  false  at  the  time  when  he  made  it.  and  intended  thenlf 
to  oUun  credit  for  DrtauU,  tiiey  ought  not  to  find  a  verdict  Ar 
:^  Piftiatiff;  and  I  pointed  out  to  them  the  eircumttaDOts 
fiom  which  it  appeared  probable  that  the  inquiry  made  by  it 
JPtawtifTs  was  intended  as  a  trs^.  Certainly  the  Defaadait 
k(U  no  reason  to  complain  of  my  direction,  and  thoagh  I  do^ 


IN  THE  Fbi¥ViTttittiy^TiAK<o#  4XOR6E  III.  ilnL 


"o-i 


to  ^knltrivtiie  cdamity  into  which  he  had  led  hiifeilowtwUtai 
OHUi.    In  flaying  tliat  he  had  trusted  him,  and  would  trust  idbtt 
•gain,  he  might  possibly  intend  that  declaration  to  be  accom-    ^jj^ 
panied  with  a  reservation  of  hb  payiiq^  iHuit  he  had  already  «• 

frosted  him.  .  Certainly  this  is  not  an  action  to  be  favomsed; 
butif  a  new  trial  is  granted  it  must  be  on  payment  of  costs. 

RooKB  J.  •  The  importance  of  the  question  involTcd  in  tUs 
Jdnd'Of  case  makes  it  fit  to  be  reconsid«^.  It  appears  to  me 
indeed  that  there  is  reason  to  suq^ect  the  Plaintifis  inteikled  to 
practise  a  triok  on  the  Defesidattt,  and'thorefore  I  have  no  eb» 
jedym  to  •  new  trial  being  gnmted  on  payment  of  costs* 
.<.  Chambitb  J.  Cases  of  diis  sort  are  within  idl  the  mischief 
intended  to  be  prevented  by  the  statute  of  frauds;  but  I  think 
that  statutd  does  not  extend  to  them.  I  much- wish  indeed  tbMt 
it  did,  not  cmly  on  account  of  the  extensive  consequencei^  to 
those  against  whofn  such  actions  are  brought,  but  in  Kespect  of 
the  evidence  to  be  produced  at  the  trial.  It  is  very  desiraUe 
that  lepresentations  of  character,  by  which  parties  are  made  lii^ 
Me,  aawell  as  eng^agmnents  for  the  debts  of  third  persons,  shonld 
be  in  writing;  but  that  is  not  the  law.  The  action  itself  is  mo- 
dem in  practice,  but  had  there  been  no  decision  on  the  subjeel* 
I  should 'Still  think  it  founded  on  solid  legal  principles,  it 
woald  be^  an  absurdity  in  law  to  suppose  that  if  a  man  ^ws  aii^ 
odier  into  a  "snare,  tiie  party  suffering  should  have  no  nemedjr 
by  action:  An  action  on  the  case  for  deceit  is  an  action  weM 
known -to^' the  law,  and  I  cannot  agree  in  the  argument  which 
lias  beetl  bs^  for  the  Defendant,  that  such  actions  ought  to  \m 
ebifA^^  to  mepresontations  wMch  are  literally  false.  Frand 
may  consist  as  well  in  the  suppreisbn  of  what  is  true,  as  in  the 
lepresent&idon  (9f  what  is  false.  If  a  man,  professing  to  answ^ 
^qtiestfott,  setect  those  facts  only  which  vre  likely  to  give  & 
i^editio  the  person  of  whom  be  speaks,  and  keep  back  the  rest; 
K^  ii  a  Vii(^  aiKful  kiiave  than  iie  who  tetb  a  direct  ftdseliood. 
As  to  the  dise'^f  Hayenaft  v.  Crtdagf  I  agree  with  the  majotitjr 
of  the  Jodj^  who  decided  the  point  of  law.  In  that  case 
theie'was  nb^fraud ;  but  fraud  is  the  foundation  of  the  acticn. 
ft^  the  Defendant  himself  was  misled ;  every  thing  which  he 
itt^ted  he  befieved ;  tiie  ground  6f  action  therefore  totally  failed* 
Cdiisidering  iiie  circumstatices  which  attended  the  present  case; 
t  think  it  proper  that  it  8h6uUf  be  tried  again,  but  it  must  be 
upon  payment  of  costs.    The  jury  were  not  misdirected  in 
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point  of  law ;  the  fact  left  to  tbeir  oooaidmtMHi  vBt  Ae  bm^ 
and  I  think  that  there  was  eridcaee  vpaa  iHuoh  fraud  aigta 
kare  been  found.  Did  the  Defendant  tell  the  whole  tiatk 
upon  those  points  Thick  he  conld  not  bat  kaow  to  ba  nHkad 
to  Um)  object  of  the  Plaintiff's  inqnir;!  I  do  not  tfci^ltak 
he  did,  even  if  every  fact  wbiob  he  stated  was  Utan^y  tne.  It 
is  not  pretended  that  lie  was  ignoraat  that  the  object  of  thaia- 
qoiry  was  to  ascertain  whether  Bnouil  wa>'  a  pCKMO  ta  h* 
trusted.  Professiii^  to  give  an  answer  to  that  mqniiy,  he  ill 
only  says  that  he  believes  BrmuU  to  be  an  houaat  bmb,  batb 
adds,  by  way  of  inducingr  the  Hainliff  to  give  tmikt  to  h^ 
that  he  had  trusted  him,  and  wonU  tmst  him  mere.  Wai  thsl 
all  that  the  Defendant  knew  t»  b«  nalcrial !  Ho  kaev  tiat 
liruneU  bad  been  a  bankmpt  He  had  agveed  te  give  hia 
credit,  and  Brunell  had  ordered  goods,  hat  in  rnnaoqnnmnrf 
hearing  that  write  were  out  against  BnmeUr  the  Ihifiwilwil  l» 
sired  to  see  his  books,  which  BmmeU  refined;  npon  whioh  iki 
Defendant  limited  his  credit.  Was  not  that  a  fact  to  be  tumf. 
monicated  ?  In  a  subsequent  eoBTersation  he  ss^a  triaaiphaDlll 
that  he  did  not  think  the  Plaintiff  woald  bkre  baei>  •oeha^k 
These  circumBtnnces  certainly  afiBrdad  erideoce  o€  fraud.  1^ 
determine  apon  that  eridence  was  tJie  pennUar  pmvinoe  of  A* 
jury.  Still  however  I  think  that  there  waa  groond  to  iii^iint 
that  the  PlaintilT  himself  had  practised  a  trnJc  upon  the  D^ 
feadaut.  And  in  a  case  of  this  aatore,  if  the  Dafiaodant  thiab 
it  worth  his  while  to  pa;  the  costs,  Ithadt  ha  ovgfat  tobeat 
lowed  the  opportunity  of  taking  the  opinioa  of  another  jnry. 

Role  ahoolnte  oa  paTinaiit  of  op*. 
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which  said  btti  of  ladiiig  he  had  piroduced  to  the  Defendant,        1808. 

and  had  required  the  delivery  of  the  goods;  yet  the  Defendant      — 

well  knowing  the  premises,  but  intending  to  prejudice  him  in  \" 

his  cbaraeter,  credit,  and  business,  in  a  certain  discourse  with       Liwdbb. 
divers  persons  concerning  the  Plaintiff,  and  the  said  bill  of  la- 
ding  so   produced  by  him  as  aforesaid,  falsely,  maliciously, 
openly,  and  publicly,  and  in  the  presence  and  hearing  of  the 
said  persons,  said,  spoke,  and  with  a  loud  voice  published  of  and 
concerning  the  PlaintifF  in  his  said  business,  and  of  and  con^ 
eeming  the  said  bill  ^  lading,  the  false,  scandalous,  malicious, 
and  defamatory  wordi)  following,  that  is  to  say,  '^  He  (meaning 
the  Plflontiff)  has  brought  a  forged  bill  of  lading  for  half  the 
cargo  (meaning  the  lading  of  the  said  ship)  ahready."   By  reason 
of  the  speaking  and  publishing  which  said  words  the  Plaintiff 
was  greatly  injured  in  his  eharacter  and  credit,  and  in  his  said 
business,  inasmuch  as  divers  persons,  subjects  of  this  realm,  and 
others,  who  were  used  and  accustomed  to  place  trust  and  con* 
fidence  in  him,  and  to  deal  with  him  in  his  said  business,  on 
occasion  of  the  speaking  and  publishing  of  the  said  words  had 
refrained  from  and  refused  to  deal  with  him,  and  the  Plaintiff 
by  reason  thereof  was  suspected  to  be  guilty  of  fraud,  damno, 
Sfc.    The  defendant  pleaded  that  before  ti^e  speaking  of  the 
said  words  the  Plaintiff  obtained  of  him  certain  goods  by  the 
production  of  a  forged  bill  of  lading,  by  reason  whereof  thtf 
Defendant  spoke  the  swd  words,  without  this,  that  he  spoke 
them  befoul.    The  Plaintiff  replied^  de  injimA  $u&  propriA  ah^ 
que  tali  tauti. 

The  eause  was  tried  before  Lord  Alvanley  Ch.  J.  at  the 
GuUdhall  Sittings  after  last  Hilary  Term^  and  a  verdict  was 
found  for  the  Plaintiff  on  the  above  5th  count. 

In  this  term  Lens  Serjt.  obtained  a  rule  nisi  for  arresting  the 
judgment,  on  the  ground  that  the  words  allied  to  have  been 
spoken  by  the  Defendant  contained  in  themselves  no  criminal 
charge  against  the  Plaintiff,  inasmuch  as  they  did  not  impute  to 
him  any  knowledge  of  the  bUl  of  lading  having  been  forged,  and 
that  there  was  no  allegation  of  an  intention  to  insmoate  such 
knowledge  in  the  count. 

Shepherd  Seijt.  now  shewed  jcause,  and  contended  that  as  the 

words  were  averred  to  have  been  fiedsely  and  maliciously  spoken, 

the  declaration  was  suflScient  to  chai^  the  Defendant  after  ver- 

xllct ;  that  no  averment  eould  be  iiecessary  of  the  bill  oi  lading 

^ving  been  forged,  since  the  words  would  not  h^  less  actionable     [  974  1 

BB?  if 
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if  it  had  not  been  foiled ;  that  where  the  words  apcdcea  nay  or 
may  not  impute  criminal  condoct  to  the  Defendant,  if  they  be 
averred  to  have  been  spoken  maliciooBly,  it  must  be  i 
after  verdict  that  they  conveyed  an  impntatitm  of  a  i 
natore. 

LoidALVANLBY  Ch.  J.  The  argument  which  has  beei 
urged  for  the  PlaintiiT  goes  this  length,  that  any  words  of  n- 
proach  may  be  made  actionable  by  the  introdoctiati  of  tbe 
word  "  maliciously"  in  the  declaration ;  I  believe  however  thtf 
has  been  decided  otherwise.  The  general  rule  is,  that  yrotit 
are  only  actionable  when  accompanied  by  special  damage,  an- 
less  they  imply  something  by  which  the  party  of  whom  they  sn 
spoken  would  be  subjected  to  punishment  either  for  a  felrayw 
a  misdemeanor  (a).  But  these  words  do  not  impute  any  this; 
by  which  such  a  penalty  would  be  incurred.  Thongh  the  woidi 
be  maliciously  spoken  the  party  will  not  be  entitled,  to  a  rranad; 
unless  he  sustain  special  damage  from  them;  yet  as  no  <Hie  oo^ 
to  utter  a  falsehood,  if  any  special  damage  be  occasioned  by  sock 
falsehood,  the  party  who  speaks  them  must  be  answerable  thotigh 
he  impute  neither  felony  nor  misdemeanor.  To  bring  a  foiged 
bill  of  lading  might  or  might  not  be  an  iosocent  thing,  nd 
though  the  words  are  capable  of  being  construed  in  a  bad  aeue, 
yet  this  declaration  contains  bo  sufficient  charge  to  anatain  Ike 
verdict. 

Heath  J^  I  am  of  the  same  opinion.  It  has  been  deadj 
settled  that  epithets  will  not  make  that  a  crime  which  does  Ht 
otherwise  appear  to  be  so.  The  charge  in  this  case  may  ody 
amount  to  extreme  negligence  in  the  PlaintifiT  in  bringiag  i 
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Cham  BR  B  J.    The  essence  of  the  crime  supposed  to  be  im-       1806. 

puted  to  the  Plaintiff  is  knowledge.     If  this  declaration  could 

be  sustained,  we  might  expect  similar  actions  by  letter-carriers,        ^^"^ 

of  whom  it  may  frequently  be  said  that  they  have  brought  Linobr. 
forged  bilb  to  persons  to  whom  they  deliver  letters. 

Rule  absolute,  (a) 

(a)  So  it  has  been  holden,  that  to  say  do  not  impate  to  the  party  of  whom  they 

of  aiiother  that  he  had  sued  upon  forged  are  spoken  any  knowledge  of  the  forgery, 

bonds,  or  that  be  had  recovered  400i.  by  Twmeton  v.  Hobbs,  1  Vent,  3.     Hare  v. 

(otg^rj,  is  not  actionable ;  for  the  words  MeUor,  3  Leon,  188. 


Roe  on  the  Demise  of  George  Walker  v.  Joseph    May  i6ih. 

Walker. 

rriHis  ejectment  was  brought  to  recover  the  possession  of  six  4'  ^^f"^^  ^^ 
^    acres  of  land,  six  acres  of  meadow,  and  six  acres  of  pas-  house  and ' 
ture,  with  the  appurtenances,  at  Horninglow  in  the  county  of  ^^ds,  with  aii 
Stafford,  and  came  on  to  be  tried  at  the  last  Lent  assizes  for  that  g^s,ajid 
county,  before  Mr.  Justice  Lawrence,  when  it  was  agreed  that  chattels  what- 
a  verdict  should  be   taken   for  the   Plaintiff,    subject  to  the  ^^Loever 
opinion  of  this  Court  on  the  following  case :  *»'  ^cr  life ; 
fVilliam  Walker,  grandfather  of  George  Walker,  the  lessor  of  Seaih  lo'two 
the  Plaintiff,  being  seised  in  fee  of  a  house  in  which  he  dwelt,  yo«ng«  sons 
and  about  seven  acres  of  land,  situate  at  Horninglow  aforesaid,  attain  the  age 
in  the  said  county  of  Stafford,  by  his  last  will,  bearing  date  the  ^^^^>  f<"  «**cir 
18th  June  1762,  executed  in  the  presence  of  three  witnesses,  ue  then  de- 
devised  as  follows  :  **  First,  I  give,  devise,  and  bequeath  unto  ▼iscd  hi,afore« 
my  wife  Mary  Walker,  my  house  wherein  I  now  dwell,  with  my  goods,  and 
goods  that  are  in  and  about  the  same,  with  all  my  lands,  goods,  ch«^«'«* 
and    chattels   whatsoever  and   wheresoever  they  be,  for  and  divided  be- 
during  her  natural  life,  she  paying  all  my  debts  and  funeral  '^®*"  ■"  *"» 
charges.     And  if  my  aforesaid  wife  should  die  before  my  sons  daughters, 
Henry  Walker  and  Robert  Walker  come  to  the  age  of  fifteen,  ^^'^l^'' 
then  my  mind  and  vrill  is,  that  my  house,  lands,  goods,  and  that  under  the 
chattels,  that  is  to  say,  the  rents  arising  from  the  same,  shall  ["eje'iJilothe 
be  employed  to  the  bringing  of  them  up  until  they  come  to  lands  pass, 
the  age  of  fifteen  ;  then  my  mind  and  will  is,  that  my  aforesaid 
house,  goods,  and  chattels,  shall  be  equally  divided  amongst 
all  my  sons  and  daughters  that  shall  be  living  at  that  tune, 
share  and  share  alike."    The  said  William  Walker  died  on  the 
24th  August  1762,  seised  of  the  said  house  and  land,  without 

having 
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bftving  revoked  fail  uid  will,  and  lavnag  tfaa  said  Mary  bit 

widov,  Jo/tH  Walker,  his  eldest  mm  sod  heir  at  law,  and  H'if- 
liatn,  Mary,  Tiomtu,  Htnry,  Joatph  (tbe  defeadiut),  Satnid, 
Hannah,  and  Robert  IValker,  'hii  Tonagar  children  him  ra^ 
viving.  The  said  Henri/  Waiker  attained  the  age  of  fiftoa 
years  in  the  life  of  the  said  Mary,  widow  of  the  said  tfilliam 
the  devisor;  (he  said  Robert  Walker  died  on  the  11th  Jwm 
1769,  being  only  12  years  of  age,  ia  the  life-time  of  tbe  mai 
Maiy,  widov  of  the  said  William  tM  dertsor ;  th«  said  JCey 
the  widow  of  the  said  William  the  devisor  died  oik  the  IM 
April  17&1,  in  possession  of  the  said  house  aod  land  andei 
the  said  will.  John  Walker  the  father  of  the  lessor  of  the  Phia- 
tiff  in  this  ejectment,  and  Uie  other  snrtivttig  ddbdicB  of  As 
testator  immediately  aFler  the  death  of  Mary  the  widoir  of  As 
testator,  to  whom  he  devised  the  estate,  luids,  and  praaiM 
for  life,  with  full  knowledge  of  the  contents  of  the  will,  dividdl 
the  devised  messuage,  lands,  and  premises,  into  as  taaaj  eqwl 
parts  or  shares  as  there  were  children  then  Uvii^,  and  thnv 
lots  for  their  respective  shares  or  divisions  of  the  devised  estate 
and  lands.  Jvhn  the  lessor's  father,  as  the  eldest  s«ki  tif  tbs 
testator,  pursuant  to  such  division  drew  the  first  lot,  and  thme- 
npon  entered  into  the  possession  of  die  said  lot  so  diswn  bf 
him,  and  held  and  eqjoyed  the  same  in  severalty  from  Ast 
time  until  his  death.  And  the  said  Jweph  and  the  other  sur- 
viving children  at  the  same  time  entered  into  their  respectiTC 
shares  so  drawn  by  lot  as  aforesaid,  and  held  and  enjoyed  tbs 
same  in  severalty  as  devisees  under  the  will  of  the  said  WiiUam 
Walker  the  devisor.     The   said  Joseph    the    Defendant  still 
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the  said  will  as  afonNMnd,  ^bea  Ifae  verdict  to  be  entered  for  the       JMS. 
iMendiuat.  ....... 

Best  Serjt.  was  to  have  argued  ia  support  ^f  tbie  olaim  of  the        ^* 
lesfior  of  the  PlaintifiP,  Walkbi. 

But  The  Court  desired  WUlwim  Sei)t.  who  was  on  the  other 
iide»  to  h^in.     He  obseryed^  that  thoagh  he  felt  to  a  certala 
degree  that  he  had  to  cont^id  in  this  ease  with  the  old  maxim 
as  applied  to  a  testator,  viz*  qttod  voiuit  non  dixit,  still  he  shoald 
oentend  that  there  was  on  the  £Bwe  of  this  will  snch  a  plain  and 
manifest  intent  in  the  testator  to  devise  amongst  his  children  all 
that  he  had  beCtMre  devised  to  )m  wife,  that  the  Court  might 
B^piy  such  words  as  would  effectuate  that  intent.  This  intent* 
he  aaid,  might  plainly  b^  coUeicted  from  the  provisions  of  the 
will,  fqr  after  giving  to  1m  wife  for  life  all  that  h0  had,  the 
testator  ansaonsty  .|^arded  against  the  event  of  her  death  befoea 
his  two  younger  children  had  attaikied  the  age  of  16,  by  leaving 
all  that  he  had  given  t6  his  wife  to  be  employed  about  their 
ednoation  tiH  they  attained  that  age,  and  then  he  devised  what 
he  had  so  disposed  of  for  the  above  period  amongst  his  family. 
He  insisted  the  Court  could  not  intend  that  the  testator  meant 
to  give  a  less  estate  to  all  his  children,  including  his  heir  at 
law,  than  he  had  before  devised  for  the  education  of  two  younger 
children;  and   though  it  was  true   that  express  words  were 
necessary  to  disinherit  an  heir  at  law,  yet  that  rule  had  gene- 
rally been  applied  to  cases  where  the  devise  from  the  heir  was 
to  Stremgers,  and  not  as  in  this  case  among  the  devisor's  chil- 
dren.   He  instanced  the  case  of  a  devise  of  copyhold  without  a 
surrender  to  the  use  of  the  will,  where  the  Court  of  Chancery 
gives  effect  to  the  devise  against  the  heir  at  law,  though  the 
devise  be  pot  correct  in  form.    [Lord  Alvanley  Ch.  J.    In  that 
case  the  court  of  equity  only  acts  upon  the  conscience  of  the 
heir  at  law.     I  agree  that  if  a  devise  be  after  the  death  of  a 
testator's  wife  to  his  second  son,  the  heir  at  law  will  take  during 
the  life  of  the  wife,  and  that  if  the  devise  be  after  the  death  of 
the  wife,  to  the  devisor's  first  son,  there  the  heir  at  law  being 
the  first  son,  will  not  take  during  the  life  of  the  wife,  but  she 
will  have  it  for  her  life;  there,  however,  though  the  words  of 
exclusion  be  not  express,  yet  the  first  son  is  excluded  by  ne- 
cessary intendment.]  He  referred  to  Bagnell  v.  Abnett,  4  Mod. 
141.  where  the  testator  having  two  houses,  one  called  the  upper 
house  and  the  other  called  the  lower  house,  devised  all  his 
tenements  for  the  pmrment  of  his  debts  until  his  grandson 

should 
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dfoold  ooiiiB  of  sge,  and  oftcrwu^  he  doriied  all  hit  raid  tB> 
nemeDts,  videlicet,  two  part*  of  the  lover  honse  for  nin^aOK, 
the  lemainder  to  his  grandaon  lad  fail  hein ;  tlw  qaestiOB  vi^ 
Whether  the  videlicet  and  the  clause  that  immedwtely  fUhnPtd: 
it  did  not  restrain  the  devise  to  the  lower  honse  only,  «r  «h»> 
ther  the  whole  passed  to  the  gnoAaaa  hj  tiw  word*  Diat  w«t 
before,  vix.  all  the  said  tenements?  And  it'waa  holdflBAit 
bo^  the  booses  passed  to  the  grandAm.  ' 

The  Court  observed  that  Ibej  never  kaew  an  inataiKMiB  wIM' 
tbesabjeotofdevisewMSiipi^edonaoconntofa  mtplpemAani' 
sion ;  that  indeed  no  mistake  in  a  wilt  ever  conld  be  rcctiBeJfcy 
tbeCoort,  unleasttoonldbefirstdemonstnitedthatnHAiiiiMA 
did  exist,  and  that  in  the  present  oase^  bowerer  stvmgfy  thaj* 
might  conjeotBre  what  the  devisor  intended  to  hare  daaif  fiotf 
the  previons  devise  to  bis  wife  aad  hie  yonnger  ohiidmB,  ifetil 
watf  not  of  necessity  to  intend  that  he  nwaat  to  hove  added  Ab 
word  "  lands"  in  the  lost  clanse  of  bis  will.  Tbtj  wiav  i^ 
marked  that  in  Bagneil  v.  Abnett  the  worda  folknring'  llw«Mfc- 
Httt  were  absolately  inconsistent  with  the  prececfinf  tenas  tf 
the  devise,  and  consequently  they  were  rejected. 

Pottet  to  the  i««or  of  tin  I 


]KqI6i(i.  BORRELI:,  V.  DODD. 

thtieMfomtj  'T'his  was  a  proceeding  on  the  writ  de  partitjome  farimii 
taieiHBti  in  The  declaration  was  as  follows :  "  Nvrthumberlamd,  to  -mH, 

Engimi.wiiich  Thoma$  Dodd  was  summoned  to  answer  Cuthbert  Burretl  ia  a 
plea  wherefore   whereas    the  said  Cuthbert  and   J^Aomai  boH 


BvumiLh 
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nances,  to  hold  to  him*  and  Ins  heirs  in  severalty ;  so  that  the^saUt 
Cuikbert  of  his  mmety  belongpuig  to  him  of  the  tenements  afoue^ 
said  with  the  appnrtenances,  and  the  said  Thomas  of  his  moietft 
belonging  to  him  of  the  tenements  aforesaid  with  the  appwrti^  .Dom^^ 
naaoes,  may  severally  apportion  themselves,  he  the  said  Thomali 
denieth  partition  thereof  to  be  made  between  them,  acoording^t^ 
the  form  of  the  statute  in  such  case  made  and  provided,  and  m^^ 
justly  permitteth  not  the  same  to  be  done,  and  contrary  to  tfaef 
form  of  the  said  statute^  whereupon  he  tke  said  Cuthbert  satys  that 
he  is  injured  and  hath  damage  of  100/.,  and  therefore  he  bringi^ 
his  suit,"  4rr.  To  this  declaration  the  Defendant  pleaded,  Ist^ 
Non  temuU  modo  etformd,  and  3dly,  That  the  premises  in  queaU 
tion  were  parcel  of  the  manor  of  Henshaw  granted  and  grantai^ 
ble  by  copy  of  the  court-rolls  by  the  lord  of  the  said  manor.in:' 
fee  simple  or  otherwise,  at  the  mil  of  the  lord.  On  these  tw^ 
pleas  issues  were  joined.  He  then  pleaded  "  that  partition  be^ 
tween  the  said  Thomas  and  the  said  Cuthbert  of  the  ■  tenemidnts' 
aforesaid  with  the  appurtenances  ought  not  to  be  made  because' 
he  says  that  the  tenements  with  the  appurtenances  in  the  said" 
declaration  mentioned  now  are,  and  fnm^  time  whereof  th^ 
memory  of  !man  is  not  to  the  contrary  have  been  situate,  lying 
within,  and  parcel  of  the  said  manor  of  Henshaw,  in  the  said 
parish  of  Simofiburn,  and  customary  tenements  of  that  manor, 
and  during  all  that  time  descendible,  and  which  have  descended 
from  ancestor  to  heir  as  of  the  hereditary  right  of  the  tenants 
called  tenant  right,  held  of  the  lord  of  the  said  manor  for  thip  ';'  '[^"^ 

time  being,  as  of  that  his  manor  by  divers  rents  and  certain  ser-* 
vices,  according  to  the  custom  of  the  said  manor;  and  this  h^ 
ihe  said  Thomas  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  partition  between  the  said  Thomas  and  the  said  Cuthbert  of 
the  tenements  with  the  appurtenances  ought  to  be  made,  SfC. 
To  this  plea  there  was  a  demurrer,  assigning  for  causes,  "  that 
it  is  not  shewn  or  alleged  in  or  by  the  same  plea  how  or  in  what 
manner  the  tenements  with  the  appurtenances  in  the  said  de- 
claration mentioned  are  or  have  been  descendible,  nor  how  or  in  ?  .  T^f 
what  manner  they  have  been  descendible  or  have  descended' froiii' 
ancestor  to  heir,  nor  from  what  ancestor  to  what  heir  they  have^ 
been  descendible  or  have  descended,  nor  as' of  what  hereditary 
right  nor  as  the  hereditary  right  of  what  tenants  they  havebeeif 
descendible  or  have  descended,  lior  by  what  rents  nor  by  what 
services  they  have  been  held  of  the  lord  of  the  said  manor ;  and 
also  for  that  the  same  plea  is  in  various  other  respects  insuflScient» 
defective,  and  informal."    The  Defendant  joined  in  demurrer. 

This 
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This  cue  was  shortly  apokea  to  in /Uary  Teaa  last,  vbenlk 
Court  intimated  a  wisb  that  the  Defandant  ^ould  oonsider  whe- 
ther he  could  not  add  to  hia  plea  oiW  the  ir<x«la  "  beld  of  ihi 
lord  of  the  said  maoor  for  the  time  beings,"  the  words  "  at  Ae 
Till  of  the  lord,"  as  that  allegation,  if  true,  would  decide  Ik 
question.  Accordingly  the  case  stood  over  till  tbi*  term,  lAm 
the  Defendant's  coousel  having  ioformad  the  Court  that  th^ 
oould  not  safely  amend  the  plea  in  the  nuumer  proposed, 

BaifU^  Setjt.  was  heard  in  suf^wrt  of  the  demurrer.  IW 
question  arising  upon  this  demurrer  ia.  Whether  the  estate  wttit 
is  the  subject  of  this  writ  beofsuoh  auabireastofaUwitlHnAs 
provisions  of  the  statutes  of  partition  3L  H.S.  c.  1.  and  S3  H.K 
c  33.  ?  It  may  be  admitted  that  mere  copyhold  estates  are  agt 
TithiutheprovisiooBof  the  statutes  of  partition ;  buttheadsoanM 
does  not  extend  to  customary  freeholds,  imd  OD  the  face  of  tUl 
pies  the  Court  must  bold  the  estate  in  question  to  be  a  i  iiilflwmj 
freehold.  All  the  precedents  in  which  customary  fveebaidsae 
described  use  the  words  "  parcel  of  tbejnanor"aBpartof  Iheds- 
Bcriptioo.  The  reason  why  mere  copyholders  are  not  wkUn  the 
statutes  of  partition  is,  (hat  they  ha¥e  do  estate  of  iahaitaiiM^ 
but  hold  entirely  ut  the  will  of  the  lord  \  whereas  customary  iiw* 
holders  have  a  freehold  in  point  of  iaterest,  as  is  admitted  b; 
Mr.  Juslice  Blackatone  in  his  law  tracts,  tit.  Contideratiomam 
Copyholders,  vol.  I.  p.  132  to  138.  where  be  distioguishes  he- 
tween  those  who  hold  by  copy  of  court-roll  at  the  will  of  the  Imd 
and  those  wbo  bold  by  copy  of  court-roll  accordiog  to  the  custaa 
of  the  manor ;  the  former  he  considers  to  be  tenants  in  pure  t3- 
lenage,  the  latter  iu  villeiu  socage  (a).     The  reason  assigned  by 
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lirere  not  granted  ad  VQlumtatem  daami  mnmerii,  boA  only  Unmt      .  1808. 
dtcundum  consttetudinem  snanerii.    Tke  Court  are  bound  to  take  • 

notice  of  the  pecnliarities  attending  the  tenures  in  gaTeUidnd  and  ^^^"'^ 
borough  Engiish ;  but  thejr  are  not  bound  to  Cake  notice  of  the  l>oof>. 
peculiarities  attending  these  customary  free^lds,  however  general 
they  may  be  in  the  north  of  EiigUmd*  IChambre  J.  In  every 
iastanoe  in  which  these  tenures  have  oome  before  Courts  they 
have  taken  notice  of  them.]  In  Rogen  v.  Bradley^  2  Vent.  14SL 
in  replevin  ^  conusance  under  peraons  deriviag  tide  from  one 
J^.  M.  **  as  seised  in  fte  of  a  close  called  Underway,  parcel  of  the 
m«nor  of  Uscard^  of  Which  the  place  where,  tfc.  was  and  is 
parcel,  according  to  the  custom  of  the  said  manor,"  was  held  to 
be  a  conusance  under  persons  having  a  freehold,  because  it  was 
not  said  that  they  held  at  the  WiU  of  the  lord.  [Heeah  3.  In 
that  case  no  tenancy  at  wUl  could  be  intended  where  the  allega- 
tion was  of  a  seisin  in  fee.] 

Clayton  Seijt.  was  to  have  argued  i  contrd. 
But  The  CoNr/ stopped  him,  saying  it  was  unnecessary  to  enter" 
into  the  nature  and  peculiarities  of  the  tenure  under  which  the 
lands  in  question  were  holden  as  disclosed  by  the  plea;  for  that 
it  was  a  sufficient  objection  to  the  Plaintiffs  obtaining  judgment, 
that  the  land  upon  ,the  face  of  the  plea  appeared  not  to  be  free-' 
hold  property  so  called,  and  therefore  not  within  the  statutes  of 
partition;  that  the  plea  alleged  as  an  excuse  for  the  Defendant's 
iiot  mddng  partition,  that  the  premises  sought  to  be  divided  were 
not  in  their  nature  divisible,  being  •*  parcel  of  the  manor,*'  and 
heM  of  the  lord  as  "  tenant  right,"  which  sufficiently  negatived 
its  being  freehold  {a),  for  that  no  freehold  could,  strictly  speak-' 
ing,  be  said  to  he  parcel  of  the  manor  ;^  they  also  referred  to  Cokeys 
Cop.  5.  32.  where  speaking  of  the  various  sorts  of  tenants  now 
known  by  tiie  name  of  copyholders,  as  distinguisfaed  from  what 
they  were  formeriy,  he  observes  "  they  were  every  where  then 
called  tenants  by  copy  of  court-roll,  or  tenants  at  will,  according 
to  Ae  custom  of  the  manor,  which  styles  import  unto  us  three 
tinngs ;  1«  nomen,  2.  originem,  8.  titnlum.  First,  h&  name  is 
tenant  by  copy  of  court-roll,  for  he  is  not  called  tenant  by  court- 

•(«)  In  Glover  t.  Cope,  1  Skow*  f87.  over?    Lewnt  Serjeant  arguendo,  ftaid^ 

where  Uie  question  wut,  %f  hetlier  the  fui^  **  the  tenant-right  estates  in  the  Norths 

renderee  of  a  copyhold  could  maintain  vrbich  are  not  freeholds,  will  be  withij;^  the 

oovcnant  against  the  lessee  of  the  sur-  mmt  consideration  as  copjhoids.* 


reiideior  after   the  lessee  had  assigned 


roll, 
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16dB.       fl''  ^'  ''y  ^"Py  <*'^  eonrt-roll,  and  tfaii  u  the  aole  tenuit  in  lav 

-    who  holdeth  by  copy  of  any  record,  charter,  deed,  or  aoy  ote 

Bdirili.  UuDg^i  3d,  His  oommeDCflment  is  at  the  will  of  the  lord,  for  the* 
DoDD.  'tenants  in  th«r  birth  as  well  as  the  enstomary  tenants  npoa  (k 
borders  of  Scotland,  who  have  the  name  of  tenanta,  were  mm 
tenants  at  will,  and  though  they  keep  thecnstonis  inriolate, yet 
die  lord  might  leni  control,  eject  them :  neither  ^raa  the  wfarie 
hereditary  in  the  be^nning,  as  appeareth  by  Briltou;  ftr  if 
lliey  died  their  estate  was  presently  determined,  as  in  case  oft 
tenant  at  will  at  common  law.  And  in  some  pointi  to  this  pn- 
sent  hour  the  law  regardeth  them  no  more  tban  a  mere  teaat 
at  will ;  for  the  freehold  at  the  common  law  rested  not  in  tha 
bat  in  their  lords,  unless  it  be  in  copyholds  of  frank  tenn^ 
which  are  most  usnal  in  ancient  demesnes." 
'■•  Judgment  for  the  Defendaat.* 

■■'       ■  •  Src  Ror  rf.  Cwolfl)  ».  Fmi™,  5  Eon,  51.66. 

tal!  «.  •    (IN  THE  EXCHEQUER  CHAMBER.) 
X^i7iii.    '       Davis  Gent.,  one,  ^c.  v.  Edmonson,  in  Error. 

A  comiDon  ill-    TERROR  ffom  a  judgment  of  the  Court  ofiii«^'j  Bench  in  debt 
tnTer'nemlUei  fof  B  penalty  of  50/.  for  liaviDg  "  lu  expectation  of  pia, 

ngainii  BD  ii.  fg^^  ^^^  rewiird,  sued  out  of  the  court  of  our  I^rd  the  &^ 
Mieifng  Us"  of  the  Bench  at  Westmiitsler,  a  certain  writ  ofour  Lord  the  Kiiif. 
BonaaoaXy  cai.\eii^  a  cupiai  ad  reipimdeiiditm,  at  the  suit  of  ow 
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2'he  Court  took  time  to  oonaider  cf  4heur  QpinioB,  wUoh  if9fi      ,}8C^« 
this  day  delivered  by 


Lord  Alvanlby  Ch.  J.  The. question  in  this  case  arises  out  ^^ 
pf  the  provisions  of  the  25  Geo^  &  e.  80.  and  the  subseqaeot  Eoaoiffov 
statutes  which  have  been  passed  upon  the  same  subject  That 
act  imposes  a  duty  on  certificates  to  be  taken  out  by  solioitors 
and  attomies  practising  in  the  courts  of  law  and  equity*  The 
manner  in  which  the  certificate  is  th^eby  directed  to  be  taksn 
out  is  as  follows :  Every  solicitor  and  attorney  is  annually  to  give 
into  the  court  in  which  he  has  been  admitted  a  note  of  his  name 
and  residence,  upon  which  certain  officers  are  directed  to  issue 
the  certificates  in  question,  renewable  ten  days  fvevious  to  the 
period  of  their  expiration.  The  seventh  section  imposes  a  po« 
nalty  of  50/.  upon  every  person  who  shall  in  his  own  name,  ^or  m 
the  name  of  any  other  person,  sue  out  any  writ  or  process,  or 
commence,  prosecute,  or  defe9d  any  action  or  suit,  or  any  pro- 
ceedings, as  a  solicitor,  attorney,  notary,  proctor,  agent,  or  pro- 
curator, in  any  of  the  courts  aforesaid,  in  expectation  of  any  fee 
or  reward,  without  having  obtained  such  certificate,  or  shall  de- 
liver in  a  false  place  of  resideAc^^  jtaev^de.thie  payment  of  the 
higher  duties  imposed  by  the  act,  to  be  recovered  and  applied 
as  thereinafter  is  directed ;  and  such  person  is  m^de  inc^^le  of  ...  k\ 
suing  in  any  court  of  law  or  equity  for  the  recovery  of  any  fee, 
reward,  or  disbursement,  on  account  of  prosecuting  or  defefl|l- 
ing  any  such  action,  suit,  or  proceeding.  Then; follow  two. 
clauses  which  are  material  to  the  eonsideratton  of  the  question 
before  the  Court.  *  The  eighth  section  enables  persons  who  have  >  .v  i 
taken  out  certificates  to  act  for  others  who  have  also  taken  them 
out;  and  the  ninth  provides  that  any  person  who  has  taken  out 
a  certificate  in  one  court  may  practise  in  any  other  court  in  which 
he  is  sworn,  although  his  certificate  did  not  issue  firom  that  oourt. 
Both  these  clauses  were  introduced  for  the  benefit  of  the  party 
upon  whom  the  penalty  attaches ;  and  neither  of  them  is  re- 
enacted  in  the  subsequent  statute  37  Geo,  3.  c.  90.  By  t .  29.  of 
the  25  Geo,  8.  c.  60.  it  is  directed  that  all  penalties  created  by 
that  act  may  be  sued  for  by  action  of  debt,  biU,  plaint^  or  in- 
formation, to  the  use  of  the  PlaintiiF  who  shall  sue  for  the  same. 
The  37  Geo,  3.  c.  90.  was  passed  for  the  purpose  of  creating 
several  new  stamp  duties,  aud  also  for  better  securing  the 
duties  on  cert^cates  to  be  taken  out  by  solicitors  and  attor-r 
nies.  The  first  part  of  the  act  relates  to  the  new  duties; 
and  the  6th  section  provides    that    all    powers,  provisions, 

rules. 
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IMS.       nles,  methods,  artictes,  clansM,  penalfim,  and  forfeitwn,  nd 

distributions  of  penalties  and  forfeitnTcs  of  all  fonaer  acts  it 

*™  force  at  the  time  of  the  paasinff  of  that  act,  and  not  thereby  aU 
Ktmontor.  tend,  should,  as  for  as  the  same  were  ap^riicsble,  be  in  fme 
vitii  respect  to  the  additional  and  other  duties  tfcerrinbefim 
nentioBed.  In  the  latter  part  of  the  argument  it  was  verypr^ 
periy  admitted  that  this  section  must  be  confined  to  the  imr 
duties  created  by  the  former  part  of  the  act,  thongb  at  flnt  it 
ms  contended  that  it  might  be  applied  to  penaltiea  mentieael 
in  the  subsequent  part  of  the  act.  He  proriBimu  rttajmrtjn^ 
certificates  begin  at  section  SS.  which,  after  renting'  that  by  ftt 
2S  Geo.  8.  certfun  duties  had  been  imposed  on  eertificatea,  aod 
that  for  avoiding  frauds  it  was  expedient  that  those  eertificttn 
should  be'  taken  out  only  at  the  head  office  for  stamps,  dined 
that  every  solicitor  and  attorney  than  annually  deRver  in  at  Ae 
bead  office  for  stamps  a  note  containiDg  his  name  and  piheesT 
abode,  in  the  same  manner  as  he  had  befere  delirersd  in  nA 
note  to  the  officer  of  the  court.  It  then  prerides  that  the  cer- 
tificates when  obtained  shall  be  entered  with  the  odcer  of  tbe 
«onrt,  and  also  specifies  the  periods  at  which  th«  certificata 
shall  bear  date,  and  when  they  shall  expire.  The  BMi  seetn 
of  the  act  imposes  the  penalty;  and  enacts,  that  if  any  pensa 
shall  sue  out  any  ^Ait  or  process,  or  commence,  proseeiriC 
canyon,  or  defend  any  action  or  snitfor  fee  or  reward,  or  Ad 
do  any  act  in  the  said  court  as  an  attorney,  8cc.  without  ob(a» 
ing  a  certificate  in  the  manner  thereinbeftre  directed,  or  wi(k 
out  entering  the  same  in  one  of  the  courts  wherein  he  AJi  hf 
admitted,  or  shall  deliver  in  at  the  head  offiee  any  account  rf 
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co<fered.     It  haa  heea  contended  tliat  the  S7G€o.  3.  horhig       I86B. 
altered  the  offence  created  by  the  25  Geo.  3L,  or  havii^  created  a      ' 
new  one,  and  having  added  the  offence  of  not  entering  the  cev-  ^J" 

tificate,  the  penalty  can  only  be  sued  for  in  the  mauier  pre^  l^vwnnov, 
acribed  by  the  act  which  creates  the  offence :  and  it  is  a£bnitt»d 
that  where  a  penalty  is  created  and  no  particsular  mode  pointed 
out  in  which  it  shall  be  recovered;  nor  any  partiealar  peraon 
apecified  to  whom  it  shall  be  paid,  that  it  can  only  be  sued  for 
by  the  king*  It  is  therefore  urged  for  the  Plaintiff  in  ervor, 
that  the  penalty  to  be  recovered  under  the  37  Geo.  3.  is  a  new 
and  separate  penalty,  and  as  much  indiependent  of  ^25  G^o.  9^ 
as  if  thai  act  had  been  altogether  repealed.  It  cannot  be  de-^ 
med  that  the  praeticse  of  authorising  comnum  infoemers  to  sue 
b  an  efficacious  ezpedienty  without  which  tl^  revenue  laws 
would  fall  very  short  of  their  <ibje<t»  It  weuhl  therofoie  be 
singfolsa  indeed  if  an  act  of  pariiament  passed  for  the  ezpross 
purpose  of  further  seciuringthe  duties  imposed  by  the25Ge^3.  - 
by  the  introduction  of  regulations  to  present  frand  should  have 
repealed  that  section  of  the  25  Geo.  3«  which  enpovtrers  aad  iar 
vites  common  informers  to  sue  for  the  penalties  thereby  imposed. 
Without  very  clear  reasons  for  believing  tins  to  be  the  intention 
of  the  legislature  we  should  fed  great  reluctaace  in  adopting 
such  a  construction*  The  eoiuKBil  foE  the  Plaintiff  in  error> 
feeling  thb  difficulty,  contended  that  the  25  Gea^  8l  was  no^ 
repealed,  but  that  it  was  stiU  competent  to  a  common  informer 
to  sue  for  a  penalty  undw  that  acl  where  a  certificate  had  not 
been  obtained*  But  upon  loddng  into  the  acta  it  appeara  moat 
clearly  that  the  offence  of  .not  obtaining  Hw  eertificate  is  totally 
diffeventsince  the  passing  9?  of  Gao..  8.;  the  certifieateaoooidiBg 
to  thalfMSt^being  to  be  taken  out  ia  a  new  way.  For  die  Be* 
lendant  in  errar^  the  ease  ^of  Duck  ▼«  JdHngion^  4  T.RA4ff.  has 
beea  relied  on«  The  M)  Gfo^  9i.  e.  44.  t .  7.  relativw  to  hackney 
4Niaehes  enacts,  that  the  fbrfeitsrea  and  pemdties  thereby*  in«> 
fliated  may  be  reooveted  and  levied  not  I^  the  eommisoonerav 
but  by  any  justice  of  the  peace,  ^  by  «ich  vraya  and  meuM 
mB  the  pcnaltieaandfocfeitares  ia  the  act  of  the  8tfa  of  Amne  urn 
directed  to  be  levied  and  recoverod."  The  9  Jnn.  e.  23.  onty 
empowered  the  commissioners'  to  commit  to  prison  upon 
default  of  distress,  but  subsequent  aats^  had  given  them  other 
powersy  and. the  S&l  aeirtioa  oi  the  10  Geo.  8l  0. 44«  had-d^ 
«daied  dmttbey  hadthepowwof  wnodiateooaipnkmentr  The 

Court 
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,  J.S08.       Coart  of  King'i  Bench  held,  that  all  the  acts  were  made  utptf 
— ~~~      materia,  and  formed  one  general  system  of  law  upon  the  autye^ 
„.  and  that  the  le^aUture  bad  intended  to  give  the  fiame  pawei t* 

ED>oif)D)<.  the  justices  of  inuuediate  couunitmeitt  that  was  conf^rsd  8p» 
the  commissioners.  I  have  looked  into  those  acts:  and  In 
{Krfectly  cleiir  that  ia  the  present  case  wa  are  as  nittch  hound  (9 
consider  the  two  acts  of  the  35  Geo.  3.  and  37  Geo.  3.aftiiiadeii 
ipari  materia,  and  to  enforce  them  accordingly,  as  the  CuVtd 
.King's  Bench  were  in  the  caieo(  Duck  v.  A J4ington.  Ixiemm 
to  be  considered  whether  miy  other  acts  bave  passed  dsncfr 
^Arating  that  it  was  not  the  jnlentwn  of  tho  iegislatuM  eithao 
jrepeal  the  25  Geo.  3.,  or  to  render  its  provisions  less  efflracipoi 
.Upon  this  point  the  39  ^  40  G&t.  8,  c  7^  is  extr««aely  JlMf 
jud  almost  decisive.  The  seventh  seetioa  of  thttt  act.  afteriv 
■dtjng  the  2dth  Geo.  3.  and  37.  Geo.  3.  states,  that  doobt*  W 
fsriseu  whether  aotaries  uot  being  admitted  ia  any  ooiuti  wm 
Jiable  to  tho  duties  imposed  hy  those  acts,  for  remedy  whrtHfil 
jgnacts,  that  ev«iy  person  who  shall  act  as  a  public  notary  vilfe 
-eat  having  been  admitted  in  aoy  court,  and  without  hariof  do 
Jirered  in  his  name  and  place  of  residence,  aed  takes  oatnrf 
it^rti&cate  as  is  directed  by  the  said  retiited  acts,  sbatlfarfcfi 
SOI.  and  be  incapable  to  act  as  a  notary,  or  recover  any  At 
fa,  account  of  such  act ;  and  every  suoh  penalty  shall,  be  ntaof- 
«Ue  and  recovered,  and  applied  in  like  manBcr  inererrMifict 
AS  any  penalty  of  the  like  vidue  imposed  by  the  said  lasI>reciM 
acts,  or  eitJier  of  them,  may  be  recovered  and  applied.  tW 
object  of  Uiis  act  was  to  pat  nobmes  precisely  iu  th«  am 
situation  with  attoraies  and  Bolioitors.    The  penalty  is 
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^MflMo^  t&at '  UI  the  uets  whibh  hkd  parsed  npon  this  subject       iglb. 

HMe  cbnttdered  as  forming  one  body  of  law,  and  that  it  never      — 

"#81  iDteoded  that  any  of  the  subsequent  aets  should  weaken  the  ^^ 
^]^Mriidoiis  dt  those  which  had  preceded. '  The  very  some  ob-  Edmoksok. 
JiNBtkni'  which  is  raised  in  this  case  was  taken  in  Dr.  Fostei^s 
ikie,  11  Co.  S6.  A.  Dr.  Foster  having  been  sued  for  recusancy 
ty  'k  common  informer  upon  the  98  Eliz.  c.  1.  which  gave  one- 
ttftd'  of  the  pendty  to  the  Queen,  one-third  to  the  poor,  and 
"Oti^tiincd  to  the  informer,  it  was' contended  that  the  right  of  the 
ittfinmier  to^  sue  was  taken  away  by  tiie  85  Eliz.  c  1.,  which  em- 
ffelrered  the  Queen  for  the  more  speedy  recovery  of  the  penalty 
f»'  sue  by  action  of  debt,  bUI,  plaint,  or  information  in  the 
Sing's  Bench,  Common  Pleas,  or  Exchequer.  But  the  Court 
lield,  that  as  the  latter  statute  was  made  for  the  more  speedy  re- 
$Mi/fery  of  the  penalty,  it  was  not  intended  to  invalidate  the  pro- 
TOMQS  of  the  former  act ;  and  being  all  in  the  affirmative,  should 
not  repeal  or  abrogate  «  precedent  affirmative  law.  So  in  the 
present  ease,  it  never  could  have  been  the  intention  of  the  leg^is- 
lafifre  by  the^  Geo,  8.  to  take  away  one  of  the  great  securi- 
tiea  inlrodueed  by  tiie  25  Geo.  8.  The  only  object  of  the  37  of 
Geo*  8.  appears  to  have  been  to  substitute  another  mode  of 
taking  out  oertificates^  but  the  penalty  and  the  mode  of  reco- 
"very  were  intended  to  remain  the  same.  The  only  difficulty 
therefore  in  the  decision  of  this  case  arises  from  that  of  Barnard 
V.  Goitlimg^  fi  Ea9t^  568.  in  which  the  Court  of  King's  Bench 
€Mie  t6  a  determination  upon  this  point  different  from  that 
^ieh  this  Court  is  indined  to  adept.  But  it  is  observable,  that 
tte  priacipal  question  there  agitated  was,  whether  an  action 
coqU  be  brought  finr  the  penalty  against  two  persons  jointly. 
It  this  aifpml  indeed,  that  all  the  statutes  upon  this  subject 
W(tfeti|Mrlt  Mtfl^rtJ,  and  that  the  remedy  given  by  the  25  Geo.  8. 
wtas  aot^aken  away ;  but  the  main  point  to  which  the  Court  ad- 
dfeeiied  their  attention,  and  upon  which  they  took  time  to  con- 
nidflfi  seems  to  kavei  been.  Whether  the  action  could  be  main- 
t^iiwd -agabrt  two  l  Hie  Court,  in  giving  judgment,  founded 
ttwimsrtv^s  on  ttie  ground  that  the  37  Geo.  3.  gave  no  such  ac- 
Jtiat  t»  the  cemflioa  infonner,  and  it  aeems  to  have  been  almost 
tafcUR  fortgrwied  that  if  the  0th  section  of  that  act  did  not  ap- 
^y  lo  the  subsequent'  part  of  that  act  no  such  action  could  be 
9Miiataitted.  But  considering  the  37  Geo.  3.  as  an  act  passed  to 
^eofiMnee  the  ceUectioQ  of  the  duties  created  by  the  25  Gfo.  3.,  and 
jKyfjwring  to  the  principles  by  which  acts  of  tliis  kind  have  been 
VOL.  III.  -cc  uanallj 
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usually  construed,*  we  think  the  37  Geo.  3.  is  onl  ja  snhititatiohiif 
a  new  mode,  but  that  the  peaallies  are  itill  lecoveraUe  hj  ths 
same  pentons  by  whom  they  were  recoverable  pMTioa  to  tht 
passing  of  that  act.  Indeed  if  it  oonld  be  auccemfully  eonfnid- 
ed  that  the  provisions  of  the  SS  Geo.  3.  are  not  incorpomtBd  m- 
to  the  37  Gta.  3.  when  not  nxpreuly  altered,  perafms  taking  oil 
certificates  would,  under  snch  a  coastractiOB,  lose  tbebeacA 
afforded  thorn  by  the  8th  and  9th  sections  of  the  SUA  Gca.S, 
bnt  which  are  not  re-eoncted  in  the  flDfasequent  act.  Clanhi 
therefore,  it  was  the  intention  of  tlielegiriatnTe  that  the  tau  w* 
should  be  construed  in  pari  mataiL  JvAgiaeat  afiBiwl 


Br<9ioih.  Hadkinsow  V.  RoBINfloV. 

ilinrgoatt  'T^Hts  was  an  action  on  a  policy  of  ioauraDoe  upon  a  caifatf 

t^'b^^!^'!^  pilchards,  on  hoard  the  ship  Patcaro,  at  and  fi^n^  J&wA 

fran  A,  10  B.  Bajf  OF  any  port  in  Carnaall  to  Napla,  with  loave  to  joia  cat 

^nnd^Jl!  voy  at  Falmouth  or  elsewhere.     The  policy  contaiDed  the  Hid 

uid  in  the  memorandum  that  com,  fish,  salt,  fmit,  flour,  and  seed  wen  w 

tonL  infnnn-  n>Dted  free  from  average  unless  general,  or  the  ahip  sboHll  be 

aibnbe  iMciv  stranded.     The  deolaratioa  averred  the  loaa  in   the  folhnvf 

iwi^tlw^t  manner ;  "  And  the  said  PlamtUF farther  aayi,   that  after  ija 

oT  B.  is  ihut  loading  of  the  said  .pilchards  on  board  the  said  ship  or  vessel,  ^ 

thi|H  of  hi]  na-  wit,  Sfc.  the  said  ship  or  veeeel,  with  the  said  pilchardc  so  <a 

lion,  in  coiuf-  jjoard  thereof  as  aforesaid,  to  be  carried  therein   upon  the  aid 

.  voyage  in  the  said  writing  or  policy  of  assurance  ntentioned,  it- 


muideiof  the    parted  and  set  sail  from  the  port  of  Fentaace  aforesaid,  io  ik 
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perBOM ihonaod  thfire exeroisnig  the  powers  of  governpieBt,  in       1^99t 

tke  kingdom  of  Neples,  whereby  the  said  ihip,  with  the  said  pil- 

4dMurd9  OB  board  the  same^  (the  said  ahip  then  and  there  being 

the  property  of  some  then  iwt^eol,or  Bubjects  of  our  Lord  the     BopiNsoir^, 

now  .Kingt  &od  sailing  under  the  voloors  of  oar  Iiord  the  now 

Bongt  and  the  said  ptlehords  them  and  there  being  the  property 

0t  the  iPi«nfiff»  who  then  and  there  was  a  subject  of  our  Lord 

the  now  Kingr)  was  then  and  tbfre  prevented  from  pursuing  her 

voyage  to  Naplu  aforesaid,  and  the  said  voyage  was  thereby  then 

and  there  totally  defeated  aod  lostt  and  the  said  pilchards  then 

and  there  beeaoie  i^nd  were  of  no  valno  to  the  PJ[ainti£f«  to  wit^ 

at,  t;c.  whereof  the  Defendant  afterwards,  to  wit,  on,  6sc.  had 

notice."  "*' • 

The  cause  was  triedi>^oro  Lord  AhanU^  Gh.  J.  at  the  Guild- 
hall Sittings  after  Michaelmas  tenn,  when  it  appeared  that  the 
PoMtty  on  the  19tii  of  Otiobei^  VSOOioA  in  a  cargo  orpft. 
MkMU  at  Ftnioiaice^  with  whi^h  rfie  pn>^eeded  to  Falmouth  m 
iMtr  io  join  oonroy ;  that  on  the  34th  of  January  1801  shW 
ihfflod  from  Fahnouth  under  cmivoy  of  the  Seahorse ;  that  after 
hByiiig  bkH  With  mtieh  barf  weather  she  pat  Into  Lishon,  by 
ord^  of  tfte  commodore,  ofi^  the  18tb  of  February ;  that  she 
Mfled  agate  from  IMon  on  the  2d  of  March,  and  on  the  0th 
rdcettiM  intelligMce  ihAiBngUsh  vessels  were  excluded  fi^m  all 
the  points  belonging  to  the  King  of  Naples ;  that  on  the  10th  the 
toasters  were  called  on  board  the  Seahorse,  and  those  who  wero 
<i<Jtitfed  for  Nap/ts  and  Skihf  received  orders  from  the  commo* 
dore  Ii6t  Co  pnKMd  to  their  destfaiationi^  but  to  make  Pari  Ma^ 
Mm  in  Mbktna,  in  order  to  get  ftirther  int^genei& ;  that  on  tho 
lUSA  fher  Faxato  arrived  at  Pari  Mah^n.  where  the  report  re* 
iipecfingthe  statel  of  the  ports  of  Vaples  was  oonArmed ;  that  in 
^dMsaqbenee  of  thhr,  a  sdrvey  was  tidcen  of  the  cargo  under  the 
dhMlions  of  the  Vice-Adndralty  Coart  at  Miaotca,  and  the 
aitgo  trat  afterwaitfs  aold  by  p«bUe  auction^  pursuant  to  the 
^rdertiftbdtCoaft,  fora  veryitemllsttmofmoney;  thatineon^ 
idNiuenee  of  iintiAligetlce  hatiag  been  received  in  this  country  of 
the  tMrty  between  the  Itopublio  of  France  atid  the  King  of 
.  Ndpks;  by  which  veasris  nnitft' British  cotonrs  were  to  be  ei:« 
IsMM  ftiom  a8  port*  in  the  domfatfons  of  the  King  of  Naples, 
-  tfie  Plaintiff,  on  the  33d  of  April,  gaire  notice  of  abandonment 
to  the  underwriters,  which  the  latter  refused  to  accept ;  and  that 
»  soon  as  the  Plahi  tiff  was  informed  of  the  sate  at  Port  Mahdn, 

ha 
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he  commuuicated  all  the  papers  to  tbe  onderwritets,  and  de- 
manded payment  for  a  total  lou.  The  jury  found  a  veidkt  for 
the  Defendant.  A  rale  having  been  obtamed  in  HUmrif  lea 
calling  on  the  Defendant  to  shew  cause  why  the  verdict  ahoDld 
not  bo  set  aside  and  a  new  trial  granted, 

Ji«f  Serjt.  shewed  cause.  This  isBnattemptbyaMleoTttB 
carrot  A/iHorcatocreale  a  total  loss;  whereas  if  the  eaigvU 
proceeded  to  its  port  of  destination  it  would  have  beeo  woiA 
nothing,  and  yet  the  assured  would  not  have  been  entitlad  faritr 
cover.  Indeed  the  motives  whi«h  iniluenoed  the  ooadail 
of  tlie  assured  aie  i^inly  demonstrated  b;  the  fiMitsin  ni^ 
dencc ;  for  before  tliey  had  received  infonnation  of  the  AXUr. 
tion  of  the  cargo,  they  gave  notice  of  abaiidoiuneiiti  becam 
they  understood  that  the  ports  of  Nap/a  uipnld  be  shot.  Bota 
Ilamiltott  v.  Mndez,  2  Burr.  1196.  Lord  MattyUld  axtoM^ 
lays  it  down  that  an  assured  cannot  deet  to  atmadon  beiweadt 
vice  is  received  of  the  lorn.  Now  in  this  case  the  only  wyjg 
notice  of  abandonment  was  given  previous. to  any  advice  haii||' 
been  received  of  the  loss :  and  though  the  asaived,  after  hang 
received  information  of  the  sale  at  Port  Mejk)/i,  .handed  ovorlhf 
ocoonnt  sales,  together  with  the  other  papers,  fto  the  ondv 
writers,  and  demanded  payment,  yet  as  they  did  not  qtecificaBir 
state  their  intention  to  transfer  their  interest  to  tbe  midenrrita^ 
such  communication  did  not  amennt  to  a  notica.  of  abaadofr 
ment.  (a) 

SA(pj&^^ and  Buy&y  Seijts.  in  SQpport of  tbemls.  Teaniilb 
the  assured  to  recover  for  it  total  loss,  it  is  not  neoeaaary  thattks 
goods  should  either  be  nctunll  y  destroyed,  or  taken  out  of  the  pN> 
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embargo  or  by  stress  of  weather,  and  in  consequence  of  tbe  de*       1809L 
terioration  of  tke  cargo  the  captain  had  been  obUged  to  sell         ■     ■ 
there  ;  the  object  i>f  tke  voyage  having  been  destroyed  by  perils    Maohiwaow 
within  th^poUcy,  the  nnderwriters  must  hare  been  responsible.     RcaiNsoit. 
In  the  case  of  Goss  v.  fVilhersi  2  Burr.  683.  which  was  an  insu*- 
ranee  upon  fish,  the  assured  was  allowed  to  abandon  and  re- 
cover for  a  total  loss,  though  the  ship  had  been  recaptured,  and 
the  eai^  remained  in  specie  at  Milford  Haven.     The  only 
ground  upon  which  the  Court  could  have  determined  that  the 
k»s  was  total,  must  have  been  that  the  voyage  was  defeated. 
JjmtA'MantfieldwfA,  ''The disid^iKty  to  pursue  the  voyage  still 
edntinuei  ;**  and  in  another  place,  p.  697.,  he  cites  he  Guidom 
ta*prove  that  a  right  to  abandon  arises,  not  only  upon  a  capture, 
bttt  *^  any  other  such  disturbance  as  defeats  the  voyage,  or 
makes  it  not  worth  while  ot  ti^rth  the  freight  to  pursue  it,'! 
AndinCtfZff/ef  V. >Sl.  fiirrfre,  IT.RASff.,  Mr.  Justice  iin/ZersaySii 
IhMthe  policy  '' is  an  nksnrance  on  the  ship  for  the  voyage/* 
Ib  M'Jfidrewsy.  Faughan,  Parl^$  Insun  11&,  Lord  Mansfield 
says,  that  either  the  voyage  muAt  be  lost  or  the  cargo  destroyed ; 
attid  to  the  same  effect  is  his  language  in  Milles  v.  Fletcher^ 
i>otfg.  281.  Theoaseof  JIfaiifiiiijfV.  Newnham,  Park'slmur.  168*9 
is  decisive.    That  was  an  insurance  from  Toriola  to  Londom 
upon  ship,  fireight,  and  goods,  warranted  free  from  particular 
ayemge.    The  ship,  soon  fitter  leaving  Tortola,  was  so  much  da* 
maged  by  stormy  weather  that  she  was  obliged  to  put  back,  and 
it  being-  found  upon  Burvey  that  she  was  incapable  of  proceeding 
with  her  cargo  to  London,  the  ship  and  cargo  were  sold,  and  an 
action  brought  against  the  undcirwriters  for  a  total  loss.     Lord 
Mamfitid,  in  delivering  his  opinion,  says,  *'  If  by  a  peril  insured 
the  voyage  is  lost  it  is  a  total  ldss'{  otherwise  not :''  and  again^ 
*^  It  is  a  contract  of  indemnity,  and  the  insurance  is  that  the  ship 
shall  toiae  to  Lofidon.^     With  respect  to  the  case  of  Pole  v. 
Fktgtrald,   f¥Hle$,   641.   which   was    an    insurance   upon  a 
ship  for  four  months,  bound  upon  a  cruising  voyage,  with,  a 
warranty  against  all  average,  though  the  cruising  was  prevented 
by  one  of  the  perils  within  the  policy,  yet  the  ship  was  in 
safety  at  the  end  of  the  four  months ;  which  was  equivalent 
to  an  nrrival  at  the  destined  port,  where  the  insurance,  instead 
of  being  Tor  a  certain  time,  is  to  a  particular  port.     Admitting 
that  the  first  notice  of  abandonment  was  premature,  yet  when 
inlelKgence  arrived  of  thosf^  circumstances  which  entitled  the 
Plaintiff  to  claim  payment  for  a  total  Unw,  it  was  sufficient  for  him 

to 
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to  demand  soch  pirrment,  witliont  gn'mg  ft  fresh  aoGce  of  aNm- 
dotunent.  In  the  c&ses  vhere  th«  vant  of  a  notice  of  aboodoiH 
ment  has  precluded  the  assnred  framrecoTerin^,  the  aMnredhv 
neglected  to  make  bis  election  snfBeiently  esrlj  ;  ^rfaereaBu  Ae 
pieseot  case  ^e  Plaintiff  made  his  election,  and  gave  DOtiee  to 
the  ondemiters  npon  the  fint  receipt  of  the  iDtelfiynce  ifr- 
Bpeoting  the  state  of  the  ports  of  Jiapfti. 

Cur,  air.  nA. 

The  opinion  of  the  Coort  was  this  dajr  ddiwed  by 
Lord  Ai.VANLRY  Ch.  J.  The  question  fbr  <rar  i 
n,  Whether  the  circumstances  which  have  happened  s 
a  total  loss  vithin  the  policy  T  The  ptrficy  inelndeB  e^torev 
detention  of  princes,  and  any  loss  which  neeeasarilj  a 
such  acts  is  a  loss  withia  the  policy.  But  it  I 
me  that  where  underwriten  have  insured  agm 
restraint  of  princes,  and  the  captain,  leamihg  th«t  if  he  tati 
the  port  of  his  destination  the  resnl  will  be  lost  hy  conBscatin^ 
avwds  that  port,  whereby  the  object  of  the  -rojmge  la  defieakl 
sach  circumstaoces  do  not  amount  to  a  peril  opentuif  to  (b 
total  destruction  of  the  thing  insured.  If  flwy  conld,  the  mmH 
principle  would  have  applied  in  case  information  hadbeeBif 
lOeived  at  Fa/mouth  that  the  ship  could  not  safelj  proceed  to 
tiapUs.  In  Gois  v.  IVitkers.  llamUlun  t.  Mendez,  and  MSn 
^f.FUuhey,  the  principles  by  which  a  total  loss  is  to  bessoo- 
teinod  are  clearly  laid  down.  It  is  there  said,  "  that  if  6k 
yoyage  be  lost  or  uot  worth  pursuing,  if  the  salvage  be  high,  if 
fartiicr  expenoe  be  necessary,  if  the  insured  will  not  at  all  tmatt 
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upop  an  article  from  England  to  Napks,  warranted  free  from 
particular  average.  The  PlaintiiF  therefore  cannot  recover,  -^ 
nnless  the  article  be  totally  lost  by  a  peril  within  the  policy;  Hadkik«om 
and  such  peril  must,  as  I  think,  act  directly  and  not  collaterally  Robivsok. 
upon  the  thing  insiireid.  I  much  doubt  whether  if  a  verdict 
had  been  found  for  the  Plaintiff,  judgment  might  not  have  been 
arrested.  With  respect  to  the  case  cS  Manning  v.Newham  it 
may  be  observed,  that  Lord  Mantfield  egress! j^  decides  it  upcoi 
the  ground  of  the  voyage  being  lost  by  one  of  the  perils  insured 
against,  namely,  by  tempestuous  veatiier..  The  words  of  Lord 
M$nyaif'vaH*AndruD9y.  Vauglum,  in  which  he  lays  down  that 
the  ivjjnued.may  recover  for  a  total  loss  if  the  voyage  be  lost, 
mi^l  h^  taken  with  reference  to  the  case  before  him,  in  which 
Jthe  injur;  aiose  from  oaptore.  The  case  of  CatMng  v.  Fra<ef , 
J?ark*$  Jmurnll4u  i^ an  extremely  stroog  authority  to  shew  that 
if  4b^  article  insured  (being  pne  of  those  motioned  in  the  mi- 
aBpfandom)  remain  in  specie,  the  a3siired  cannot  recover,  though 
it  be  readerod  totally  useless,  and  never  reach  the  port  of  destl- 
natipo*  9nt  that  case  did  not  involve  the  question  upon  which 
this  pasi}  tiims»  namely*  Whether,  the  Iqss  were  occasioned  by  a 
risk  wHkin  the  policy  ?  Here,  .wiihout  entering  into  the  ques- 
.tioa  hpwfEur  the  cargo  was  totally  lost,  the  claim  made  by  the 
ascorad  arisen  from  the  ship  iiot  proceediug  to  that  port  to  whii^ 
she*  was  destined*  Had  sbe  proceeded  to  Naples  the  loss  insured 
•gainst  might  have  arisen*  If  we  were  to  decide  that  the  sale 
at  P^rt  Mahau  was  a  total  los^  within  the  policy,  it  would  afford 
to  owners  insuring  cargoes  of  the  description  specified  in  the  me- 
momndum  the  opportunity  pf  creating  imaginary  dangers  when- 
avor  the  cargo  was  not  likely  to  reiEich  the  port  of  destination  in 
a  sou^d  state*  and,  by  gifing  notice  of  abandonment,  to  throw 
a  lots  upon  the  underwriters  to  which  they  are  not  liable  by  the 
terms  of  the  policy.  We  are  therefore  of  opinion  that  the  ver- 
dict was  right. 

Per  C$inam,  Rale  discharged. 
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Ay'ioii,. 


ShARPE  v.  IpfGRAVE. 


AiiinraitFiK     rpHiB  wgB  on  spplicatioD  b;  the  Defatdmt  to  ba  dndhqri 


d»  ii!'c'^G"t    f  «<■*  °^  ^B  coBtod;  or  the  ibmS  of  Mitbt/ae^  becn«~tk 
.  r.  TO.  can.    debt  foF  which  he  h«d  been  amated  in  this  actioa  aoerued  pi» 
"  [  vioiu  to  bii  dischuge  vDder  ao  inwlveDtaot. 

The  circonstancea  of  the  ease  were  u  firflow :  On  the  3(i 

'  of  February  1601,  the  Defendant  drew  e  bill  of  excbasge  (vpai 

which  he  was  DOT  in  custody),  payable  to  hia   •waord«tn 

^d'tic  months  after  date,  which  was  awiepted  b;  one  Crodfrmjf,  jui  bj 

till  oVicr  tt,ut     him  indorsed  to  the  Piaintiff  before  the  1st  of  MarcA.  il  tb 


not  be  huldcn 


March  ieU3, 


some  year,  who  indorsed  it  over:  when  the  bill  beoame  daetk 
PhuDliff  paid  it  to  the  then  holder.  On  the  lat  <^  MorcA  1801, 
the  statute  41  Gto.  3.  c.  70.  passed,  under  whioh  the  DeTeadat 
was  discharged  as  an  insoUent.  The  31th  section  of  that«t 
provides  that  no  person  entitled  to  the  benefit  of  that  act  ihill 
at  any  time  thereafter  be  imprisoned  by  reason  of  any  jndgmat 
or  decree  obtained  for  payment  of  money,  "  or  for  any  deht, 
bond,  damages,  contempts  for  non-payment  of  money,  coit^ 
sum  or  sums  of  money  contracted,  incurred,  oetationed,  owinger 
growing  due,  before  the  1st  of  March  1801,"  and  empowen 
the  Judges  of  the  Conrt  out  of  which  the  proceex  issues  to  dii- 
oliarge  any  such  peison,  if  arrested,  and  to  award  him  reasonaU* 
costs. 

Best  Serjt.  in  support  of  the  rule  now  insisted,  tkat  as  the  U 
liitliirsed  to  the  PloiDtitfbeforethelgtof  J/arcA  1 


»  •.* 
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charge  the  persons  of  insolyents  from  all  causes  of  actkm  afisiii^      TMtk 
upon  contracts  made  before  the  passing  of  the  act.    He  added,  ^ 

that  the  case  of  Hotvis  v.  Wigghu,  4  T.  R.  714.  had  been  much      ^*^** 
doubted  (a),  and  urged  that  aa  the  Defendant's  person  only  was     If j(^«  Ayjt. 
discharged  by  this  act,  that  circumstance  ought  to  induce  the 
i&mrt  te  put  aibvMfAUe -eon^Mdtidn  hp6biil§  ]^viU6n«:  '  |         '     ;     ^ 
'-^  Vmugkm  Seijt.  eojifrdi  iM^tM  tlfof  eViM^^dM^IHMrd  ^«^oc<»*     i  >  ?    ..•    h 
moed'^oonld  iieio))e>tttef  tb'diii([$htarg& the^'BeftbdtUitr  becaiMi^i^     ^  ;      \, .  -^ 
the  engagement  beit^  toieirdy''  <M>nditiMat;4.  ii^  HSebt  wl»  oei:^^      > 
ikmedito  liimuntft  deftatt^  had  bedn  maa€K'l^'tb<&  acceptor, 
which  liWMt  until  after  the  1st  ijfJtfdf^^^^     '''— '  ' 
«*   rAtf'Oottr^  said,^  they ^lottld  totke  the  opinion  df  tiie  other 
JFudgM  upon  this  point;  as  it  Was  of  impdrtanee  that  an  unifbrrii 
eonstvuetion  should  prerailupM  the  subject: 
'  And  on  this  day  they  said;^  that  as  the  bill  was  drawn  and  in- 
donMd  before  the  1st  of  ilfffroftr^hat  was  the  cbtttmct  upon 
which  tiiie  debt  arose,  and  consequently  the  liability  of  the  De^ 
^Bfidant  was  occasioned  by  ^hat  engagement. 
'  'Rule  absolute^ 

*    (a)  tee  ttic  opinions  of  Mr.  Josficie  Iwi wrenee  and  Mr,  JTystioe  Grmtt  in  Ctntley  ▼. 


GR!iiT  and  Anotlier  V,  SiDif EFir.  "      Mayts. 

^T*HB  declaration  in  thiscase  was  as  follows :  **'  Lottdon^  toinrtt.  No  idditkiD 

Simeon  Sidneff  wa3  attached  to  answer  George  Gra^  and  riJ2n*toulc 

■John  Gray  in  a  ptea  of  trespass  on  the  case :  and  whereupon  the  J.^efenduit 

wA  George  and  John  by  T.  L.  thrir  attorney  complain,  that  ^^^^jjf^, 

whereas  the  s»d  Simeon/'  '6Uf.  (proceeding  with  the  common  wntorintbe 

etmntB  in  indebiCahiB  assumpsit):  '  •  JJtho^S*? 

The  Defendant  pleaded  thuii':  And  the^d  Simeon  in  his  tion.theDe- 

<!^wn  proper  person  comes  and  prays  judgment  of  the  said  Be*  ^"uie*ltetate' 

claration,  because,  he  sayiv,  that  by  a  certain  act  of  parliament  ot'«dditionf 

made  and  passed  at  the  parliament  holden  at  Westminsier  in  the  me^t,  |!nd    ^ 

third  week  of  Easter,  in  the  first  year  of  the  reign  of  our  late  p»ye<i  judg. 

Sovereigii  Lord  Henry  the  Fifths  htte  King*  of  England^  it  was  cianUon.  The 

<amoDgst  other  things)  ordain^  and  established,  That  in  evert  Court  iieid  um 

original  writ  of  actions,  personab,  appeals,  and  iiidictments,  t^l^'^^:, 

«md  in  which  the  exigent  should  be  awarded  in  the  nameg  of  to  the  Fiuutiff 

*^  to  signjiide* 

•  And  fce  Dahout  ^.Utad,  7  East,  603.      Hopgpody.  Wright,,  tj^.  R,,iaS8,  °**"*' 
lt/cAard<  V.  5(»rff ,  3  Price,  197'— sob. 

the 


G«*T 
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18861  lk»  DtfesdAOU,  in  inoli  write,  origioal  sppeidii,  and  iodiet> 
nwnts,  addition*  ihould  be  made  of  their  estate  or  -degree  « 
myatety,  ind  of  the  towns  or  hamlets  or  plecei  and  ooonliti 
of  the  which  they  weie  or  he,  or  in  which  tkej  .be  or  «a 
convenant ;  and  if  by  procen  upon  the  anid  ori^nal  writi,  jft- 
peaU.  or  iiidictmeitts,  in  the  which  the  said  additioo  be  dduI' 
ted,  any  utUgaries  be  proDOunc^d,  that  they  be  raid.  Inn- 
tnite,  and  htdden  for  none ;  and  tliat  before  the  utla^riot  pn> 
notuiced.  the  said  write  aiid  indictmenld  Bhall  be  abated  by  lit 
exception  of  the  party  where  iu  the  same  tii«>  said  addiliooi  bt 
omitted  :  Wherefore,  iuasmach  as  in  the  name  of  hini  the  uid 
Sineo^  addition  is  not  above  made  of  liis  estate  or  d«gTc«  v 
mystery,  be  the  said  Siouou  prays  judgntoDt  of  the  aaid  ded» 
rator,  aud  that  the  same  be  quashed,"  &c.  A  rule  niii  hafiiiK 
been  obtained,  calling  on  the  Defendant  to  shevr  cause  why  (ki 
Phiintiff  should  not  be  at  liberty  to  sign  judgmeot  as  foe  TUt 
of  a  plea, 

IVilliams  Serjt.  now  shewed  cause.  It  most  be  admitted  tbil 
the  I  //.  5.  c,  5.  IB  8tiil  in  force,  for  there  are  many  pteas  {lasvei 
«lpoQ  that  statute  to  be  found  in  Rastnll,  Cliff',  and  hilly,  tit 
Abatement.  So  iii  Beii/ielt  v.  Purcell,  2  Ld.  Roym,  849.,  it »» 
held  by  Holt  Ch.  J.  that  upon  original  where  process  of  out> 
lawry  lies,  the  addition  must  be  giren  because  required  bytbi 
Stat,  of  //.  5.  A  plea  therefore  which  is  founij^  on  thatstatak 
cannot  be  treated  as  a  nullity.  If  it  be  said  that  the  only  w«f 
by  which  the  Defeodaat  can  take  advantage  of  the  want  of  at 
ditioD  is  by  pleading  in  abatement  as  for  a  variaace  between  tic 
writ  and  the  declaration,  it   may  be  observed  that  the  ^ 


IN  THE  F&Kt^^niUB  YukR  OP  &B09LGE  IIL 

vTMt  of  8i>1ea,  he^ldd  it  at  bhr  peifl,  hni  the  Oomt >iH[l  mK      IMK 
Unction  that  nieastire  by  acqedjtig  to  this'iippticatiofi;     Indeed      — — — 
in  Sheffy  r.  Wright,  Barnes,  888.;  a  t&nilar  tfpplication  -wsAte^    tn^km'fm 
f{jts^,  the  Cotirt  observing  that  the  PfadntUF  might  demur  if  he  ««    .. 

thought  fit.  It  has  also  been  objected,  that  this  plea  should 
bkve'been'vMfied  by  affidavit;  and  that  was  on^  at  tke  ground* 
tr|k>ii  whidi  this  ap^lie^on  jtm  made  to  the 'Court.  But  HM 
fltetnte  bf  Anne  (a),  which  requiTQi  an  katffidkitit  of  matters  pleaded 
iti  abatement,  efxtends  oilhf  to  such'iB^attBrt  as  aredMonthe 
record; -fiiid  hift  to  ^iieh  matters  a^  ivili- appear  to  tho  CSourt 
itpon  iti^|ieeti<m  of  theii*  oim  jprM^eedings.  Hughes  v.  AhAm; 
S  l>f.  lEdym.  1409.  [The  Gc^rt  iigreed  to  this,  tmd  expreffi 
their  opinioh  that  no  affidavit  wast  riece^sary  in  ttvis  case:] 

'  BliyfQf  Seirjt  in  support  of  the  rule.  The  statute  of  additiofiii 
dnlj  required  that  the^  Defbndhi&f  s  iMditiotl  shall  he  inserted  iH 
the  ivrit»  'whereas  the  i^eafadir  before  therCo^frt  tfays  judg^ 
ment,  because  the  addition  of  the  Defendant  is  not  inserted  in 
ib^  ded&Mtion:  The  only  object:  of  the  pFea  n  to  delay  tiie 
iPlaintifr,  and  if  sanctioned  by  flie  <k>un; '  m«(y  be  pleaded  fi 
c^ery  deblMition  now  in  ^e  office^  for  it  hfis  not  been  tk6 
custom  td  introdube  the  Defbndanfs  additilott'filtp  the  dechiH^ 
tion  bf  tote  yedrs,  though  (brmMy^  it  Was  dob^.  ^  The  C^ivurfc 
ho^^er  win  not  hold  the  objectibn  valid  w'ttbont  production  df 
the  *#rit  lodeed,  in  a  case  whete  a  deblaratioA  began  *^  A.  B^ 
wd&  attached  to  answer,^  intffead  of  *'- summoned  to  wasw^!^ 
And  thiif  Defendant  demttrred  on  thaft  grbund,  the  Court  olT 
Kbg^s  Bendh  «aid  they  would  not  act  upon  the  redtal  in  fii6 
dedanition,  but  Would  prestune  that  the  proper  process  y^m 
used,  tilt  the'  writ  was  produced  mid  demotistratM  the  contrary* 
in  answer  to  the  observation,  that  by  acceding  to  this  ilppltcatibn 
•file  Court  will  deprive  the  Diefendant  of  his  writ  of  error,  it  is  ^ 
be  recollected  that  the  same  ccmsequence  ensues  in  every  case 
-  where  judgmeift  is  signed  as  for  want  of  a  plea,  on  the  grouoSi 
of  the  {ilea  being  a  nullity.  'Ndw  there  are  many  cases  in  whSMi 
the  Court  have  granted  skuilar  applications ;  as  in  Cave  v.  AdfoH^ 
9  Wih.  88^,  where  a  jrfea  of  judgment  recovered  was  set  aiMb 
'because  pleaded  after  the  Defendant  had  entered  into  terms  tb 
plead  issuably.  And  the  same  has  been  done  in^  th€^  King^s  Beii^ 
with  respect  to  a  pleacf  the  statute  of  limitations  at  the  time 

when 
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irbm  that  plea  wm  bdd  not  to  be  «n  iuu^le  fdea.  ^Chamhrt  J. 
Cbo  you  cite  any  instance  in  which  it  has  been  done,  miea 
where  the  party  pleading  the  insufficient  plea  has  been  mia 
temu?  The  defect  in  thii  ploa  is  substantial,  and  the  pn^ 
node  of  taking  advantage  of  that  defect  is  to  demur.]  It 
Murrajf  T.  Hubbart,  ante,  voL  i.  p.  645.,  a  plea  in  abalwwt 
stating  a  variance  between  the  process  and  the  dectaratiui,  m 
treated  as  a  nullity,  and  judgment  signed  accw^ingly ;  aad  j«t 
in  that  case  the  Defendant  was  not  under  temu. 

fVitiiamt  in  reply  obserred,  that  in  Murray  v.  Hubierl  tts 
Court  refused  to  sanction  an  application  for  aettipg  ande  da 
plea  as  a  nuUity,  but  put  the  Defeodant  to  ngu  jodgawatM 
his  peril. 

Cur.  adv.  vA 
On  this  day  the  opiiuao  o£  the  Court  was  delivered  bj 
LordALVANLBYCh.!.  As  this  oase  haa  been  argued  «p<a 
the  motion  now  before  the  Coart,  we  do  not  tiiink  it  right  ti 
withhold  oar  judgment  at  present  antil  the  Plaintiif  .shall  han 
done  that  which  he  now  seeks  our  leave  to  do,  though  perhapiit 
would  have  been  the  more  regular  mode  of  proceedin|f  foe  kia 
to  have  signed  judgment  as  for  want  of  a  ptea  without  any  sp> 
plioation  to  the  Court,  aod  thus  have  put  the  Defendant  to  moM 
to  have  that  judgment  set  aside.  The  plea  in  this  case,  aOai 
stating  the  statute  of  additions,  ptays  that  the  dvdaratiDu  nsf' 
be  quashed.  I  have  not  found  a  single  case  in  which  it  hasho* 
held  necessary  to  insert  an  addition  in  the  declaration,  lb 
writ  and  declaration  ought  to  agree,  and  formerly  if  thore  «■ 
any  essential  variance  between  them,  advantaga    might  ban 
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sify#,  tttat  '*  80  long  a»  it  M  the  pmbtiee  of  the  Gotut  t6  tteito 
the  tliesne  process  first,  and  to  allow  an  original  to  be  stied  o«# 
affenrardSy  if  neoessarj  to  substantiate  tb6{nroceeditig»y  no'ad^ 
▼anti^  «an  be  taken  «^r  appearanoe  of  a  misnomer  iii  tbe^ 
mesne  process.''    In  that  case  the  plea-  assumed,    that  tiis* 
origifiai  writ  had  misnamed  the  Defendant,  because  the  deda^ 
ration  recited  that  he  was  arrested  by  a  different  name  from  ihait 
by  which  he  was  dedared  against^    It  has  long  been  the  pmc^' 
tice  not  to  grant  oyer  of  original  writs  ^  and  though  perhapS'' 
sntih  refusal  may  be  considered  in  the  first  instance  to  have 
been  a  strong  measure,  j^etit.was  tiie  necessary -consequence^ 
df  assuming  a  jurisdietieii  without  origimd.    From  4hat  moA5 
meat  it  became  necessary  to  treat  all  pleas  of  this  sort  as  abso^ 
Idte  nullities,   otherwise  the  fiction  under  which  the  Court 
assumed  it»  jurisdiction  would  faaiye>«beeii^  turned  into  a  nMre 
engine' of  delay.    When  courts  adopt :«  fixation  they  must  ne- 
oessarily  ^support  it.    The  Court  lof  King's  Bench  woidd:  not^ 
allow  a  party  to  say  that  heiras  not  in  the  custody  of  thomar*^ 
Ad,  nor  the  Court  of  Exchequer  that  he  was  sot  the-  King'd^ 
debtor.    9y  this  doctrine  no  right  is  taken  away  from  tfcesubw 
jeot,  nor  is  he  proceeded  against  in  any  way  .injurious  to  -hiiiwi 
adf.  If  such  a  plea  were  to  be.idbwed,  th0  Ma^er  of  the  Beilsi 
would  issue  a  new  writ  agareeaUe-  to-  the^  dedamtkm.    If  the^ 
Qourt  think  itself  at  liberty.  tO!  proceed^  without  an  oi]|;inal»  it^ 
will  never  permit  a-  mode  of  proceeding  to-be  adopted  .wipckt 
will  have  the  efiisot  of  compelliilg  the  PlaiiitiffTto  sue  out  ihaA' 
original  iriiibh  tiie  Court  feels  itself  justtted  an  acting  withoHt^/ 
We  think  therelbve  that  as  the  plefr  amounts  t*  a  mere  nullitjv 
the  Plaintiff  is  at  libertyi  ta  sign  judgment  for  want  of  a  jdea,   >i' 
i  .  Rule  absolute*. 


/J' 


,  Dann  r.  Spy h web, 

'T^HB  following  case  was  sent  by  the  Lord  Chanedlor  for  th# 

opinion  of  this  Court : 
^  The  Defendant  on  the  14  th  Ottober  1791  entered  into  the 
following  agreement  with  one  William  Atkinson : 

^  London,  14th  OcUA^tr  1 791. 
"  Memorandum.  I  William  Atkinson  of  SainiOliH)e$,  Soath^-' 
work,  hare  this  day  agt^fed  to  take  on  lease  of  John  Sparrie^tb^^ 

*  Vide  S.  C.  post,  442.  for  the  Judgment.    And  fee  also  Doe  ▼.  Dixon,  9  Eait,  15. 
Doe  d.  Pitcher  v.  Douovgn,  1  Taunt.  555. 

dwelling- 


May  SSd. 

Ifaleaae  be 
granted  lor  7, 
14>orSlyearap 
the  leasee  baa 
the  option  at 
which  of  the 
above  periods 
the  lease  shall 
determine.* 
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ISM.      dweUfnj'house  and  premises  now  omapied  by  trim  in  Old  Bnai- 
itnet,  together  with  a  bed-room  now  in  the  posMWnm  rf  lb. 

"'""  Amory,  and  vhich  bed-room  i»  orer  the  one  now  ased  hj  tb 
Brim^tH.  said  John  Spvrrur  hinuelf,  to  hold  for  7,  14,  or  31  y«ua,  ri 
the  yearly  rent  of  one  hundred  tnd  fifty  ponndai '  poyaUs  Uf 
yearly,  inclading  all  taxes  whMi  a»  to  ba  p«id  by  the  «< 
John  Spurrier,  the  term  and  rent  to  oommence  from  CAnAw 
next,  the  usual  fixtures,  carpets,  and  floor-olotba  fitted  to  tk 
floors,  to  be  taken  and  paid  for  at  a  fair  valiution  by  the  nil 
fViUiam  Atkitnoti.  An  ootside  door  to  be  pat  to  tbe  kitchtl 
entrance  of  the  house  at  the  expenoe  of  the  said  JoAm  Sptirri&' 
And  on  the  hack  of  the  said  agreement  is  the  (bllowiog  mai» 
randnm :  "  I  agree  to  let  the  prennMS  merrtloned  tm  At 
other  side  hereof  apon  the  terms  and  coaditiona  expnmi 
tfaerdn.  John  Spurrier."  The  said  William  Atkimotficatat 
ingly  took  possession  of  the  premises,  and' aflervrards  dii^poKd if 
his  intetest  ther^n  to  the  Plaifttiff  "Rtehurd  Damn,  vbo  toA 
posaesnon  thereof  and  paid  the  rent. 

The  Defendant,  on  tbeSOth  day  of  June  1796,  duly  gave  »> 
tice  to  the  llaintiff  to  quit  the  premises  at  Christtnaa  then  not, 
which  he  refused  to  do,  alleging  that  the  Defendant  had  dp 
right  to  detennine  the  agreement  at  the  expiration  of  Ik 
first  seven  years,  but  that  the  tenant  only  had  tbat  right;  ii 
consequence  of  which  the  Defendant,  in  Hifary  Term  I7K 
duly  commenced  an  action  of  ejectment  in  the  Coait  of  Ejng'i 
Bench,  in  order  to  obtain  possession  of  the  said  premises;  npoi 
which  the  Plaintiff  and  the  said  H'Utiam  AtHnsoti,  in  Hibqi 
Term  1799,  filed  a  bill  in  the  High  Court  of  Chancery  n 
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tte€oiiri  of  Kiog'ft  B0M}k.4e<»ded  ilmt  atl^iii0  for  tbr^  Ah 
or^iiiie  years^  was  a  lease  for  me  years,  determiDable  at  th^ 
8d  or  eik  year  at  the  <q)t]rcm  of  eitAker  party  Dori^g  the  acgv- 
rnent  a  cise  of  Firgtfs^H  Y./C0nmhwM  oitecU  m  kdTiag^  hwm 
decided  1^  JUord  MumfUM^  and  iii'  wfaioh  it  was  supposed  fa 
|ia¥c  been  doubted  by  him  whether,  a  lease  for  seven,  14,  or  SI 
year#»  Was  not  Toid  for  nneertaaiity  aftw  the  aeven  years*  .  JBtjt 
Ibat  was  a  mistake  \  and  indeed,  thoagh  the  Court  in  Gi>&drigh$ 
d»  HiM  Y»  JStcAarAoit  inidmated  thiU  the  lease  was  detenniiiaUa 
at  the  i)ptioa  of  either  party  at  the  end  of  the  U  or  Gth  yesoe; 
yet  it  is  absenrable  that  any  opinioft  on  th^t  poiat  was  extra* 
judikGiali  fiur  the  only  point  in  diqmte  was,  Whether  the  lease 
wHi  not  yoid f<;ir  more  Hoaa  three  years?  It  isopeS)  therefore^ 
fi^rm^lfca  oontmd  that  this,,speciflaof.leaseis4«(ermitiable^at 
the  optica  of  the  lessee  enliy:;  and  indeed  if  that  is  not  th6  eoat 
atruotitm  piit  upon  it  tl^e  prpyis^m  will  be.  who%  uogataaji 
jnasmwob  as  the  lessor,  to  whom  fsuch  an  option  is  supposed  to 
be  reserved,  is  in  no  bettof  ponditioa  with. than  widiout  it, 
because  he  ipay  always  renew,  if  he  pleases*  Besides,,  aach 
words  as .  these  are  to  be  ooniftnied  mq^t  layoaraUy  for  the 
grantee*  Indeed  the  plain  intent  of  the  prorision  is  to  esk 
eourage  the  lessee  to  expand  more  money  upon  the  premisei 
than  he  would  otherwise  do*  If^ .  thesefofe»  the  intent  of  the 
puiies  oaabe  fairiy  ooUected»,  thftt  intent  must  pre¥§U ;  and  if 
00  intent  can  be  oollectecl^.thfn^  the  lease  musst  b^  ^sanatrued 
most  strongly  against  tiie  leaior.  •  .  ( 

Heywood  Serjt.  e<mii>i*  -This  qnestioa.aiiaes^nqt  owts, leaM^ 
hut  on  an  agreeiiient  for  avleaso.1  Indeed  if  it  were  im:  form,  a 
leas^,  still  the  question  wou^d  ^^iccuir,.  In  whom,  the  option  of 
determining  that  lease  is  .vested  ?  In  answer  to  tiie  obserrmtba^ 
^t  the  agreement  is  to  be  construed  most  strongly  against  the 
^Defendant  accoixUiig  to  the  opmmon  rule  adopibad  in  oases  «f 
gnrntoraod  grantee,  it  is.to  be^rememl^ered^  that  the  party 
^pj^yiog  ^^  agreement  is  the  Pbdntiff,  and  that  the  undei^ 
taking  being  completely  .mu^l,.  the  anali^  does  not  ecdst 
Jt  has  been  contended  ^that  unless  the  option  of  detemasing 
fx  ^oiftiuuing  the  lease  be  given  to  the  lessee  solely  the  proH- 
sjon.will  be  nugatory;  bat  that  mode  of  reasoning  is  very  fid^ 
lacious,  for  at  all  events  it  saves  the  trouble  aad  expenee  of  a 
renewal,  where  both  parties  are  inolined  to  renew.  Tenanoies 
at  will  are  determinable  at  the  o|^on  of  either  party ;  now  the 
apqci^  ef;  lease  under  ootipid^irajticNptojCfhe^ 
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«0  BlNiJo^y  to  that  species  of  holdiug,  for  tboof^  both  partiA 
are  bound  hy  their  agreement  up  to  a  certain  period,  rrt 
"when  tlisit  period  arrives  each  may  eKeroise  his  will  whether  (be 
relation  nf  landlord  and  tenant  sliall  continue  any  longer,  witk 
tHi5  restriction  only,  that  if  they  choose  it  should  continae.  it 
Must  then  continue  for  another  definite  period.  The  caae  of 
Goodright  A.  Hall  v.  Richardson,  though  subject  to  the  obsena- 
tiOD  which  has  been  made  upon  it,  is  nevertheless  a  very  strong 
ftiithority  in  favour  of  the  Defendant,  for  Lord  Kenyan  «ay». 
'fit  was  not  intended  that  this  lease  should  tak.e  efi«x:t  for  three 
years  at  all  events,  and  that  it  should  be  in  the  election  of  either 
•f  the  parties  to  put  an  end  to  it  at  that  time  or  at  the  end 
of  six  years,  giving  reasonable  notice  to  the  other.  It  is  lika 
a  lease  for  a  year,  and  so  from  year  to  year,  where  if  the  lewee 
wish  to  determine  it  at  the  end  of  the  year,  he  fhast  give  re>- 
sonable  notice  to  the  other  party." 

Cur.  adv.  mdL 
On  this  day  tlie  opinion  of  the  Court  was  delivered  by 
Loid  A.t.vANLEY  Ch.  J.  This  qaestion  turns  upon  the  Idgil 
eonstmction  of  the  agreement  stated  in  the  case.  It  is  to  he  ob- 
■erved,  that  the  agreement  is  not  an  offer  on  the  part  of  the 
lessee  to  take  a  lease  for  seven  or  a  lease  for  14,  or  a  lease  far 
S9  years,  but  it  is  an  offer  to  take  a  lease  with  an  fuibendam, 
•■  stated  by  the  lessee  in  his  proposals,  viz.  to  hold  for  s»a, 
14,  or  21  years.  The  lessor  having  assented  to  let  the  pt» 
mises  upon  the  terms  and  couditions  proposed,  it  must  now  ho 
taken  as  if  a  lease  had  been  actually  granted  containing  nd 
an  habeudum  as  that  stated  in  the  proposals.     It  is  for  us,  there- 
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HM  efLord  K^h/ly^,  npoh  a'poiiit  of  law  arising  oi^  of.  refd       t^fSS. 
property,  to  which  I  shorid  be  taoite  disposed  to  defer.    Th^  T 

lease  in  tiiat  case  was  for  three,  rix,  or  nine  years,  determinaUe       ^^^^ 
in  'Ae  years  1788,  1791;  add'  1794,  and  the  coBstracdoB  pvlji    fhu^w^- 
ttpon  Aat  tekse  was;  tfiat-h  gave  an  bptiod  to  eitker  partfr;' 
bat  that  shbh  option  must  he  estereised  with  retlsonable  ootiei^* 
pimoiis  to' the  ^jcpiratioh  of  «iy  of  the  term^V  and  as  reasoof 
oble^M^tiee  had  not  been  given;  tlie  Cpurt  held  &at  the  lease' 
waa-aot  d<9tiaihiiined.    With  respect  to  the.dase  of  Ferguion  yl[ 
Condski  there  referred  to;  it  is  surprising  that  tiny  doubt  should 
1miv«- arisen  I  and  indeed  it  does  not  iappeai^  that  dny  doubt  was* 
0Btert«ined  by  the  Court.    A  lease  having  been  granted  fofr ' 
set en»  14,  or  31  years,  and  an '  action  of  coyenant  having  becip  * 
bmight  against  the  ieskee  during  the  first  seven  years,  it  was 
cimtended  by  {he  lessise  tliat  if  was  lio  leaise  at  till,  according  to 
the  old  doctrine,  that  a  lease  uneertain  in  its  comnenoement  of 
dAmtioB  Was  void.     Lord  Mansfield  held«  that  at  all  evj&nts^it 
was  a  good  lease  for  sevto  y^fM^*  '  These  two  case^  decide 
liotiiibg  With  respect  to  tiie  j^bint  now  befofe  the^  CdxxrC    It  re- 
mainr'tberdfore  for  ns'to  consider,  notwitbst&ndSn^'the  opinibiM 
thrown  cMf  in  these  cases,  Whetb^,  UccbVdiU^  ib  (Fhe  t^nstrac-^^ 
tion  whlc^' deeds  between  lessor  atod  lessee  h^Ve 'received,  the(^ 
power- of  determining  the  leasd  ih  this,  casd  must/not  be.cohfihecl'^ 
to  the  less^^    Much  is  to  be  fo^hd  ih  the  Ji^oks  relatiyp  to  tbe^ 
coHslmbtion  of  deeds  which  cdhtmn  cipven^nts  lii  ihef*  alterna- 
tive; frftnl  all  of  which  the  rule  cL{>piear$  to  be  pei^ec.Uy  efeat,^' 
thai  if  a  dMbt  arise  as  to  the  cbnstruciloh  of  a  lease '  between' 
lessortad  lessee,  the  lease  must  be  construed  ibost  beneficially  I 
for  the  bitt6t.     It  is  laid  down  in  tbe  bqoks^  that  if  a  man.cov^-  . 
naht  to  do  otie  of  two  things,  &nd  he  does  either,^  the  covenant  ^  - 
is  Bot  broki^. '  Thus  in  1  Roll:  Mr.  tit  Condition.  (Y)  p/.  9;.| 
^<#44l6.v  it  1^  said  that  if  a  condition  be  that  the  obligor  sluJl  en« 
fMfl^«  -ittAil^  of  Ifthdb  in  D.  or  5^.  utJob  request,  the  obligor  has  \^ 
etoctiod  oPwbich  of  the  two  b^  sball  ehfeofi'him^    So  m  pi.  4.  it ' 
ir'lttid  4owtt  tiMrt  if  the'  condition  be  that  the  obligor  sh^Il  pay;. 
S06  w  a'ptM  V;  wine  iipoa  requi^t,  H^  has  his.  electipp.  .  Thii|  ^ 
•ielilite, 'htfWefv4r,  hi  sidd  tib  d^pei^d  upon  wblch  of  the  two 
pirties-to  thi6  contract  is  to  do  tbi^  first  act  Therefore,  if  a  man,  . 
make  a  grant  in  the  alternative,  and  the  grantee  enter  into 
poosesrion,  the  gnmto'r  is  no.  longer  at  liberty  to  exercise  an^  ' 
option.  '■  So  if -A.  says  to  B.",  I  grant  ybu  aVjbVrse  out  of  J^J  ^ 
iOahie,  Itef  Ibtits  it  ih  Ul^  poVer  of  £L  to  ial^e  wbat^jiprse  \^  4m^ 

t.  ^*' 
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1803.  think  proper.  In  the  Bishop  Balk't  case,  6  Co.  8&.  b.,  h  «« 
'■    ■  resolved  that  the  ConstTuction  of  lav  as  to  the  commeiieannt 

^^"^  of  leases  should  be  taken  strongest  against  the  lessor,  and  mnt 
SKaain.  beneficially  for  the  lessee.  Another  strong  anttiorit;  to  Ha 
effect  is  Sir  RiHEland  Hti/woo^h  case,  S  Co.  35.  a.,  where  ok 
having  demised,  granted,  bargained,  and  sold  certain  lands,  ul 
the  question  being.  Whether  the  grantee  should  take  by  dentin 
or  by  bar^in  and  siile?  it  was  held  that  the  grantee  had  1b 
election.  In  Dyer,  2(51  h.  the  Court  of  Common  Pleas  ifH 
that  where  a  lease  of  premiaes,  which  had  been  granted  ftr 
31  years,  was  gmnted  to  a  new  lessee,  a  die  coti/ecHoiiU  pneutf 
Hum  termino  precdiclo  Jinilo  vstjue  ad  fintm  termini  31  onnitnm 
tunc  immediale  seqtientium,  that  the  term  should  commenoc  ti 
possession  from  the  end  of  the  former  term,  and  not  from  iht 
making  of  the  deed,  and  the  reason  which  tfaey  ^ve  for  tie 
opinion  is,  that  every  grant  shall  be  expounded  most  faroortUf 
for  the  grantee,  and  if  the  lease  were  to  commence  fron  At 
making  of  the  deed,  the  lessee  would  only  have  four  yean,  ll 
is  true  that  Brown  doubted  upon  llria  point,  and  that  the  Cowl 
of  King's  Bench  came  to  a  ditfercnt  decision.  Bat  although  tbf 
Court  of  King's  Bench  might  not  think  proper  to  g;o  so  far  i> 
favour  of  the  lessee  as  the  Court  of  Common  Pleas  did,  yet  it 
does  not  follow  that  they  were  disposed  to  deny  the  rule  of  con- 
strning  leases  favourably  for  the  lessee;  for  where  two  periods »w 
mentioned  in  a  deed,  from  which  the  commencement  of  a  \(»« 
is  to  lake  place,  the  legal  tonstructlon  is,  tiial  it  shall  commea* 

~  ;  from  which  of  the  (wo  periods  shall  first  happen  ;   and  so  it  to 

|i>,iv):    .^determined  in  Difer,  312.  b.  in  marg.    This  principle  of  expo- 
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of  Lord  Kenyan^  aod  Mr.  Justice  Duller,  we  think  that  where  no 
eostom  of  tke  ooontry  exists  mppn  the  sut^ject,  the  principle  of 
oonstming  deeds  between  lessar  and  lessee  requires  ns  to  bold, 
that  where  a  grant  is  made  in  an  alternative  which  cannot  be 
determined  by  extrinsic  circiunstaooes,  the  option  is  l^ft  in  the 
lessee.    And  we  shall  certify  accordingly.    There  is  a  case  of 
Keble  v.  Hall,  JJtt.  S68.  370.,  which  boMS  yery. strongly  upon 
'diis  subject     la  that  case,  a  hsase  having  bee^  granted  to  A* 
and  £.  for  forty  years  if  they  and  iht^Q  others  or  any  of  them* 
should  so  long  live ;  a  second  lease  was  granted  ^  haien^um  from 
the  administration  {a\  which  shoidd  be  in  the  year  .1566,  or  from 
and  after  the  surrender,  forfeiture,  m  other  detiWBunation  of  the 
said  lease  to  J.  and  fi.  f^  and  some  of  the-penons  for  whose  life 
the  &rst  lease  was  granted  having  smrvived  the  year  1568,  a 
<|ueBtion  arose  w^en  ike  second  lease  ought  to  oomm^ice.    Tha 
«ase  indeed  does  not  appear  by  the  report  to  h»ve  been  finally 
determfaied,  but  die  Court  strongly  inclined  to  think  the  lessee 
ahould  have  his  election,  because  that  construction  ought  to  be 
adopted  whidi  is  most  fevourable  for  lessees. 

(«)  Thk  «eeiiM  to  be  misprtated  in  Lku  for  Annunciation. 


v. 


Beale  v.  Thompson. 

MSSvmPSiT  for  wages  due  to  the  Plaintiff  as  a  mariner  on 
-"  board  the  habtlia^  on  a  voyage  from  the  port  of  London 
ia  Peiersburgh,  and  from  Petenbwrgk  back  to  London,  at  5/. 
per  month.  The  declaration  aUeg^  the  safe  arrival  of  the 
Itahtlla  at  Petirsburgh,  and  her  return  from  thence  to  London, 
^  during  the  whole  of  which  said  voyage  the  Plaintiff  continued 
and  remained  in  and  on  "board  the  swd  ship^  in  the  service  of 
the  said  Defendant  as  such  seaaum  and  mariner  as  aforesaid.'' 
There  were  also  counts  for  wages  as  a  seaman*  on  a  fmantNm 
^meruit,  for  money  paid*  laid  out,  and  expended,  for  money  had 
^tfid  received,  and  on  account  stated. 

-The  cause  was  tried  before  Lord  Alvanky  Ch.  J.  at  the  Wui" 
minster  Sittings  after  last  Michaelmas  term*  when  the  following 

^  Vide  Thtmfym  ▼.  Otbona,  %  SUrk.  Ni.  Pri.  SB.  TKompatm,  ▼.  Rowerofi,4  fm, 
M,  47.    Btalt  ^.  Tl^ompiMi,  Id.  S46.    Brmem  ▼.  Wtur,  7  Taunt  ^19. 

0  D  2  special 


Qu.  whether 
the  crews  of 
the  firMf^ 
•hips  detained 
In  BMsiia  under 
the  orders  of 
Ibe  fiauiim 

Government 
in  the  jemr 
1800  were  en* 
<kled  tevaget 
for  the  time 
during  which 
the  smps  were 
•o  deUined  ? 
Yes,4fiai^ 
55t.   Jndff* 
ment  in  this 

caseroveieed 
in  B.  £.» 


406  CASES  IN  EASTER  TERM 

1803.       s)>eciul  verdict  was  fouod.     The  Plaintiff,  a  Brituh  (a)  seanuii, 

' on  the  14tb  day  of  July  1800,  executed  asrticles  to  aeire  u  i 

°*'*^'  seaman  in  a  Britiih  ship  called  the  Itabella,  of  which  the  Deli»- 
Tho>p*oii.  dant  was  master,  at  the  wages  of  &/.  per  month,  od  avojage&H 
London  to  Petersfiiirgfi,  and  from  thence  to  London,  and  Ikat 
in  consideration  of  the  stud  monthly  wages  the  Plaintiff  dwdl 
and  would  perform  the  above  mentioned  voyage ;  and  the  De- 
■  fendant  did  hire  the  plaintiff  for  the  sud  voyage,  at  nd 
monthly  wajcs,  tobepaidpuTauimttotheln'wsof  GTCfff  Brtlaiti 
and  the  Plaintiff  did  promise  iind  oblige  himself  to  do  hisdoh 
and  ohey  the  lawful  uommands  of  the  officers  on  board  the  sxi 
ship  or  boats  thereunto  belonging  as  became  a  good  and  failh- 
ful  soamaii  and  mitriner,  aud  at  all  places  where  the  said  slup 
should  put  in  nr  anchor  at  during  the  said  voyage  to  do  his  U« 
endeavours  for  the  preservation  of  the  said  ship  and  cargo,  ai 
not  to  neglect  or  refuse  doiog  his  duty  by  day  or  night,  nor  fo 
out  of  the  said  ship  on  board  any  other  vessel,  or  be  on  shore 
under  any  pretence  whatsoever  till  the  voyage  should  he  endel 
and  the  ship  discharged  of  her  cargo,  without  leave  first  ob- 
tained of  the  master,  captain,  or  commanding  oflicer  on  hoari: 
and  in  default  thereof  it  was  agreed  that  be  should  be  liable  tc 
the  penalties  fneiitiolied  iu  the  2  Geo.  2.  c.  36.  and  the  37  Geo. 3. 
c.  73. ;  and  further  that  24  hours'  absence  without  leave  shotU 
■*  be  deemed  a  total  desertion,  and  render  the  Plaintiff  liable  t» 

the  furfeitures  and  penalties  contained  in  the  acts  above  recited; 
and  also  that  the  PlaintifT  should  not  demand  or  be  entitled  h 
his  wages,  or  any  part  thereof,  until  the  arrival  of  the  laH 
ship  at  the  above  mentioned  port  of  discharge,  and  hercaigi 
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been  surrendered  to  the  English  troops ;  but  as  yet  it  is  uncertain        X803. 
whether  the  agreement  entered  into  on  the  30th  December  1798  . 

will  be  fulfilled,  according  to  which  this  island,  after  its  capture,        Bealm 
is  to  be  restored  to  the  order  of  Saint  John  of  Jerusalem,  of.   TnoM^Pion. 
which  His  Majesty  the  Emperor  of  all  the  Russias  is  Graod 
Master,  His  Imperial  Majesty  being  determined  to  defend  bis 
ligihts,  has  been  pleased  to  command  that  an  embargo  shall  be 
laid  on  all  English  ships  in  the  ports  of  his  empire  till  the  above- 
mentioned   convention   shall   be  fulfilled."     After   this  order 
guards  were  placed  along  the  shore  to  prevent  the  crews  from 
escaping  from  their  respective  ships  until  the  10th  of  the  same 
month  of  November,  when  such  part  of  the  crew  of  each  ship  as 
were  British  subjects  were  taken  out  by  a  Russian  guard  and 
marched  into  the  interior  of  the  country,  and  the  foreign  sea- 
men, being  claimed  by  their  consuls,  were  put  on  shore  and  set 
at  liberty.     On  the  18th  and  21st  days  of  the  said  month  of 
November,  the  following  proclamations  appeared  in  the  Peters- 
burgh  Court  Gazette :  "  The  crows  of  the  two  Ejiglish  ships  in 
the  harbour  of  Narva,  on  the  arrival  of  a  military  force  to  put 
them  under  arrest,  in  consequence  of  the  embargo  laid  on  them, 
having  made  resistance,  fired  pistols,  and  forced  a  Russian  sailor 
into  the  water,  and  afterwards  weighed  anchor  and  sailed  away ; 
His  Imperial  Majesty  has  been  pleased  to  order  that  the  remain- 
der of  the  vessels  in  that  harbour  shall  be  burned."     "  His  Im- 
perial Majesty  having  received  from  his  chamberlain  Stalinskoi 
at  Palermo,  an  account  of  the  taking  of  Malta,  has  been  pleased 
to  direct  that  the  following  note  shall  be  transmitted  to  all  the 
Diplomatic  Corps  residing  at  bis  court  by  the  Ministers  pre- 
siding in  the  College  for  Foreign  affairs,  Count  Rotoptskin  and 
the  Vice  Chancellor  Count  Panin  : — His  Majesty  the  Emperor 
of  all  the  Russias  has  received  circumstantial  accounts'  respecting 
the  surrender  of  Malta,  by  which  it  is  actually  confirmed  that 
the  English  generals,  notwithstanding  the  repeated  remonstrances 
on  the  part  of  His  Majesty's  Ministers  at  Palermo,  as  well  as 
from  the  ministry  of  His  Sicilian  Majesty,  have  taken  possession 
of  Valetta,  and  of  the  island  of  Malta,  in  the  name  of  the  King 
of  Great  Britain,  and  have  hoisted  his  flag  only.    His  Imperial 
Majesty's  just  indignation  having  been  raised  by  this  violation 
of  good  confidence,  he  has  resolved  not  to  take  off  the  embargo 
that  has  been  laid  on  all  English  vessels  in  the  Russian  ports  until 

the 
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1808.  the  agreement  of  the  cohyention  conoladed  in  1796  AbU  hsver 
been  completely  earned  into  teeention."  On  the  14th  of  January 
18(^1  His  Britamk  Maje^  inComicilittraed  thefoUowingoider: 
TooMPioiv.  <*  Whereas  His  Majesty  has  received  advice  that  a  large  nnmher 
of  vessels  belonging  to  His  Majesty's  subjects  have  been  and  aie 
detained  in  the  fN>rts  of  Russia,  and  that  the  British  sailon  navi- 
gating the  same  have  been  and  are  detained  aa  priaonen  b 
different  parts  of  Russia,  and  also  that  during  the  contiimaiiee 
of  these  proceedings  a  dangerous  confederal^  of  a  hostile  aa- 
tnre  against  tfie  jnst  rights  and  interest  of  His  Majeaty  aad  Us 
dominions  has  been  entered  into  with  the  Cotrrt  of  Saitit  FeUn" 
burgh  by  the  Conrts  of  Denmark  and  Smedem  respeetmlyr 
His  Majesty,  with  the  advice  of  his  Privy  Conneil,  ia  therenpQa 
pleased  to  order,  as  it  is  hereby  ordered,  that  no  shipis  or 
belonging  to  any  of  his  Majesty's  subjects  be  permitted  to 
and  clear  oot  for  any  of  the  ports  of  Rusiia,  Detsmmrk,  orSmaka, 
until  farther  order.  And  His  Majesty  is  farther  pleased  to 
order,  that  a  general  embargo  or  stop  be  made  of  all  Sunkm, 
Danish,  and  Swedish  ships  and  vessels  whatsoever  now  witUn  or 
which  hereafter  shall  come  into  any  of  the  pcMrts,  harbom^  sr 
roads,  within  the  omted  kingdom  of  Great  Britain  and  Irdsmif 
together  with  all  persons  and  effects  on  board  any  of  the  aaidafaii* 
and  vessels ;  bat  that  the  ntmost  care  be  taken  for  the  pfeaawa- 
tionof  all  and  every  part  of  th6  cargoes  on  board  any  of  the  said 
ships  and  vessels,  so  that  no  damage  or  embeazlement  whai0f«r 
be  sustained ;  and  the  Right  Honorable  the  Lords  CommisdcMMia 
of  His  Majesty's  Treasury,  the  Lords  Commissioners  of  the  Ad* 
miralty,  and  the  Lord  Warden  of  the  Cinque  Ports  are  to  give 
the  necessary  direction  herein  as  to  them  respectiyely  appertain." 
On  the  16th  of  January  1801  His  Britannic  Majesty  in  Coandl 
issued  the  following  order:  "  Whereas  His  Majesty  has  received 
advice  tliat  a  large  number  of  vessels  belonging  to  His  Majes^s 
subjects  have  been  and  are  detained  in  the  ports  of  RsssssOf  and 
that  the  property  of  His  Majesty's  subjects  in  Russia  has,  by 
virtue  of  several  orders  and  decrees  of  the  Russian  Government, 
particularly  one  bearing  date  the  20th  of  Norember  last  Old  Stile, 
(corresponding  with  the  10th  of  December  New  Stile, )  been  aeiaed 
and  directed  to  be  applied  in  violation  of  tibe  principles  of  justice 
and  of  the  rights  of  the  several  persons  interested  therein.  His 
Majebty,  with  the  advice  of  his  Privy  Council,  is  thereapon 

pleased 


IN    THE   FORTY-THIRD  YEAR    OF   GEORGE   III.  40|j^ 


pleased  to  order,  as  it  is  hereby  ordered,  that  no  bills  drawa        ISOfiL 


-\'i- 


•fi**- 


since  the  said  29th  of  November  Old  Stile  (correspon^i^.  with 
the  10th  of  December  New  Stile,)  by  or  c^  beb[alf  (k  any  persons  Bealb 
being  snbjects  of  or  residing  in  the  dominions  of  the  JBmpefpr  Tbom^bon. 
of  Russia,  shall  be  accepted  or  paid  without  licence  from  one  of  . 
His  Majesty's  Principd  Secretaries  of  Sta^e  $;r3t  bad  iq  .t]j^t 
behalf,  until  further  signification  of  His  Majesty's  plen^urOi  gr 
until  provision  shall  be  made  in  respect  thereof  t)y  ac|  of  parljg* 
ment;  whereof  all  persons  concerned  are  to  tajce  nptic^^  and 
govern  themselves  accordingly;"  The  captain  and  the  Briljih 
crew  of  the  Isabella  remained  up  the  country  till  t^  28t^  of 
JUay  in  the  succeeding  year,  during  w(uch  time  they  werp  k^pt 
witlnn  certain  bounds,  and,  from  the  time  t^eyw^re  takei)  ffom 
their  ships,  were  treated  in  other  respects  as  if  they  had  bepn 
prisoners  of  war.  On  the  28th  of  Mai/  in  the  succeeding,  ye^r, 
the  captain  and  such  of  the  crew  as  had  been  marched  up  the 
country,  having  returned  op  board  the  ship,  the  Plaintiff  joined 
them  and  proceeded  on  the  voyage  to  London.  The  ship  sailed 
to  Petersburgh  in  ballast,  to  briJ^g.  a  cargo  from  thence  \to 
London,  and  was  to  be  paid  freight  tor  that  c^rgo  by  the  ton. 
The  Plaintiff  did  his  duty  as  a  seaman  pn  board  the  ship 
during  the  said  voyage,  and  the  ship  received  tl^e  saipe  freight 
as  if  she  had  not  been  detained,  and  no  more.  After  the  captpn 
and  crew  returned  on  board  the  said  ship,  to  wit,  on  the  5th 
June  1801  Q.  S.,  the  Russian  Government  issued  the  foUowipg 
order:  **  Qi^oique  Fintention  magnanime  de  S.  M.  ^*£mpereur 
de  toutes  les  Russies  de  rendre  pleine  et  enti^re  justice  aux  sujetij 
Britanniques  qui  out  essuy6  des  pertes  pendant  les  troubles  qui 
ont  altere  la  bonne  intelligence  entre  son  empire  et  la  Grand^ 
Brctagne  soit  deja  constatee  par  les  faits,  S.  M.  I.  ne  con3ultant 
que  sa  loyaute  a  autoris^  encore  le  Plenipotentiaire  soussign^e  f^ 
declarer  comme  11  declare  par  la  presente  :  Que  tous  les  pavir^, 
les  marchandizes,  et  les  proprietes  des  sujets  Britanniques,  qui 
avoientet^mis  en  sequestre  sous  le  dernier  regne  in  Russie,  seront 
non  seulement  fidelement  restitu^s  aux  dits  sujets  Britanniaues 
on  i  leurs  co^^nettans,  mais  que  pour  les  effets  qui  auroient  H€ 
alien6s  d'une  maniere  quelconque,  et  qui  ne  pourraient  plus 
^tre  reudus  en  nature  il  sera  accorde  auxproprietaires  un  equi- 
valent convenable  lequel  sera  determine  ulterieurement  d'apres. 
les  regies  de  1*  equite.    En  foi  de  quoi  nous  plenipotentiaire  ^e 

S.M.I. 
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S.  M.  I.  de  tontes  les  Rustia  avoos  signe  la  presents  decTaraliofff 
et  y  avons  fait  npponer  le  sceau  de  nos  armes.  Fait  ^  St.  Pe- 
tenbourg\e-^Juin1&01.  {Sigad)  he  Comte  det  Parrin."  TKr 
.  order  has  not  yet  been  carried  into  complete  effect.  No  new 
articles  were  entered  into  between  the  captain  nnd  crew.  The 
Plaintiff  has  received  all  his  wages  for  the  voyage  according  to 
the  articles,  except  for  the  time  the  captnia  and  crew  were  m 
kept  out  of  the  said  ship. 

This  special  verdict  was  twice  argued  ;  first  in  Hilary  term 
1803,  by  Letii  Serjt.  for  the  Plaintiff,  and  Bayley  Serjt.  for  tfce 
Defendant,  and  now  in  this  term  by  Cocktll  Serjt.  ftrr  the  fcmifr, 
aod  MtmhaU  Serjt.  for  the  latter. 

^rgumtnts for  tke  Plaintiff.  The  only  groaods  apon  whidi 
it  can  be  contended  that  the  Plaintiff  ooght  not  to  r«^eiTewagw 
for  the  whole  time  mentioned  in  the  special  verdict  are,  that  the 
contract  for  wnges  was  either  extingniahed  or  suspended  by  what 
took  place  in  Russia.  If  (he  act  of  the  Russian  Governmenti* 
to  be  considered  as  an  embargo,  it  is  clear  that  the  contract  for 
vagea  was  neither  extinguished  nor  suspended.  Tbe  case  of 
Hadleyy.  C/arke,'ST.  /if. 259. expressly  decides tbat  an  embar^ 
does  not  extinguish  a  contract ;  and  though  the  embargo  in  thai 
case  lasted  two  years,  still  the  parties  were  held  liable  upon  the 
contract  at  the  expiration  of  that  period.  No  authority  is  to 
•be  found  in  contradiction  of  the  law  laid  down  in  that  case.  It 
appears  also  from  Molloy,  h.  2.  c.  3.  s.  3.  that  freight  is  due  and 
must  he  paid  Dolwithst-inding  an  embai^o.  Now  if  freight  be 
due,  wages  mnst  also  be  due.  It  can  make  no  difference  that  the 
freight  Wiis  contracted  for  in  this  case  at  so  mnch"  per  ton,  for  if 
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due  to  the  seamen  daring  an  embargo ;  for  the  only  point  (A&i«"      I^IH^.' 
tested  in  that^ase  was.  Whether  the  wages  growing  due  during^    ■       ~/ 
that  period,  and  the  provisions  expended,  were  covered  by  an       ^^*^ 
insurance  on  the  body  of  the  ship.     Though  the  seamen  during'    TuoMH&it}' 
their  detention  in  SSissia  could  not  be  actively  employed,  A^>> 
were  bound  to  wait  until  their  services  should  be  required ;  bdti 
if  the  embargo  be  held  to  suspend  the  conteaot;  that  sowpGtanovl"* 
will  operate  to  divide  the  contract  and  create  an  interval  of  aik^ 
uncertain  duration,  in  which  the  contract  may  be  said  to  be  dis- 
solved pro  hacvice,  renewable  whenever  the  embargo  shall  ceaise. 
In  such  case,  are  the  seamen  at  liberty  to  enter  into  new  engage*  • 
ments,  and  yet  obliged  to  hold  themselves  in  readiness  at  a  future 
period  to  fulfil  the  remainder  of  the  contract  ?    All  contraicts 
for  seamen's  wages  are  regulated  by  the  2  Geo.  2.  c.  36.    The- 
principal  object  of  that  statute  was  to  prevent  the  desertion  of  * 
seamen  in  foreign  parts,  and  to  compel  them  to  continue  on  * 
board  to  fulfil  their  contract  until  the  voyage  was  completed  or  ' 
defeated  by  capture,  or  other  accident  of  that  kind.     Under  the  ' 
3d  section  of  that  act  the  Plaintiff  in  this  case  would  have  been 
a  deserter,  and  have  forfeited  his  wages,  had  he  quitted  the  ship 
upon  the  embargo  being  laid  on  in  Russia.    If  a  ship  be  cap<-' 
tured,  and  afterwards  recaptured,  the  contract  is  notdetermined>  ' 
but  the  entire  freight  is  due.  Molloy,  b.  2.  c.4.  s.  13.  The  next 
qu^tion  is.  Whether  the  act  of  the  Russian  Government  amount-  '  • 
ed  to  any  thing  more  than  embargo?    An  embargo   is  a  tem^  - 
porary  restraint,  adopted  for  a  particular  purpose..   The  ships, 
cargoes,  and  seamen,  are  all  taken  into  the  custody  of  the  power 
which  imposes  it.     But  the  degree  of  rigour  with  which  these  ^ 
circumstances  may  be  attended  in  any  particular  case  will  not- 
alter  the  nature  of  the  act.     The  essence  of  an  embargo  is  that 
it  should  be  a  restraint  quousque.     It  may  or  may  not  terminate 
in  hostility.     In  the  present  case  it  never  proceeded  beyond  an 
embargo,  for  restoration  was  made.    The  peculiarity  of  the^n- 
bai^o  in  question  was  the  hardship  imposed  upon  the  seamen.  '•■ 
But  that  circumstance  ought  to  have  no  operation  upon  the  con- 
tract between  the  seamen  and  the  owner^  the  latter  of  whom  was 
not  affected  by  that  hardship.     Indeed  it  would  be  a  monstrous 
proposition  to  sanction  in  a  court  of  justice,  that  if  the  seameti 
are  treated  with  extreme  cruelty  during  the  continuance  of  an 
embargo  the  contract  between  them  and  their  owners  should  be 
extinguished ,  and  they  should  lose  their  wages ;  bu  t  that  if  theywere 

treated 
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1803.       treated  with  humanity  they  should  be  entitled  to  recover  them. 
.      Nor  can  the  period  for  which  this  embargo  continued  operate 

BcALB  to  invalidate  the  contract,  since  it  was  of  no  less  duration  than 
Taoxpfloir.  that  in  Hadtey  v.  Clarke.  And  it  is  to  be  observed,  that  the  act 
of  the  Russian  is  expreissly  styled  an  embargo  in  the  edict  of  the 
Emperor  himself.  It  is  not  necessary  to  entitle  a  seaman  to 
wages  that  he  should  personally  serve  on  board  the  ship,  pro- 
vided he  do  such  services  as  the  nature  of  the  case  will  admit  of; 
for  in  Chandler  v.  Grieves,  2  H.  BL  606.  in  notis,  the  Plaintiff 
recovered  the  whole  of  his  wages,  though,  in  consequence  of  ill- 
ness, he  was  put  on  shore  at  Philadelphia.  What  ia  to  be 
found  in  Valin  upon  this  subject  is  not  founded  upon  any  gene- 
ral rule  of  maritime  law,  but  upon  the  particular  ordinances  of 
France,  which  were  in  many  cases  made  for  the  purpose  of  sup- 
plying defects  in  the  general  law.  The  cases  of  the  British  and 
the  foreign  seamen  must  stand  upon  the  same  ground ;  for  al- 
though one  was  imprisoned  and  the  other  not,  and  consequently 
the  latter  had  the  actual  power  of  leaving  the  country  and  en- 
tering into  a  new  service,  yet  in  point  of  law  they  were  both 
equally  bound  to  wait  for  the  termination  of  the  embargo,  and 
resume  their  stations  on  board  the  ship  whenever  that  event 
-  should  take  place. 

jirgumentsfor  the  Defetidant,  The  seizure  stated  in  this  spe- 
cial verdict  amounts  to  a  capture ;  and  is  not  merely  an  embar- 
go. But  supposing  it  were  an  embargo,  still  the  Defendant  b 
not  entitled  to  wages  for  any  longer  period  than  while  be 
'  served  on  board.  The  term  "  embargo"  is  derived  from  a 
Spanish  word,  and  in  its  original  signification  imports  a  prohi- 
bition of  egress  by  public  authority.  The  object  of  an  embargo 
is  either  to  prevent  the  ships  of  the  power  which  imposes  it  from 
falling  into'tlie  hands  of  an  enemy,  or  to  detain  the  ships  of  fo- 
reigners. But  an  embargo  operates  merely  by  way  of  restraint, 
and  the  master  and  crew  are  left  on  board.  The  former  retains 
the  entire  management  of  the  ship,  may  land  the  cargo,  dis- 
charge sailors,  and  do  any  act  but  leave  the  port  in  which  he  is 
confined.  In  the  present  case,  however,  the  ships  were  taken 
possession  of  by  an  armed  force,  and  were  not  merely  restrained 
by  the  hand  of  the  custom-house  intervening  in  a  civil  mode  to 
prevent  their  egress.  If  it  be  said  that  an  embargo  is  an  equi- 
vocal act,  and  must  be  determined  by  the  motive  which  gives  rise 
to  it,  it  may  be  observed,  that  the  motive  of  the  Court  of  Russia 

can 
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can  only  be  ascertained  by  its  acts ;  and  those  acts  fonn  a  very        1803. 
authentic  exposition  of  the  motives  under  which  the  first  posses-  ^ 

sion  was  taken.    It  appears  that  the  crew  were  made  prisoners,  «.''* 

treated  as  prisoners,  and  marched  up  the  country.  It  is  clear  Twunov^ 
that  the  conduct  of  Russia  was  considered  by  the  Government 
of  this  country  as  amounting  to  an  act  of  hostility;  for  in  the 
King^s  speech  of  the  3d  of  February  1801  it  is  stated  to  be  the 
commencement  of  a  project  by  the  three  Northern  Powers  *'  to 
establish  a  new  code  of  maritime  law,  inconsistent  with  the  rights 
and  hostile  to  the  interests  .of  this  country.'*  A  different  mode 
of  treatment  was  adopted  towards  British  subjects  from  that 
which  the  subjects  of  other  nations  experienced ;  which  clearly 
proves  that  the  act  was  intended  as  a  measure  hostile  to  Grtat 
Britain.  All  foreign  sailors  were  set  at  liberty,  and  the  British 
sailor,  if  he  could  have  escaped  from  his  confinement,  might 
have  entered  into  a  new  contract,  and  was  not  bound  to  wait  till 
the  restriction  should  be  taken  off,  that  being  an  event  which 
might  possibly  never  happen.  Considering  the  conduct  of 
Russia  then  as  an  act  of  hostility,  it  dissolved  the  relation  be- 
tween  the  master  and  mariner,  aotd  either  deteirmined  the  con- 
tract or  su^nded  its  operation.  In  the  ease  of  Curling  v. 
Xong,  ante^  vol.  1 .  p.  867.  Lord  Ch.  Justice  Eyre  considered  a 
contract  for  freight  as  determined  by  a  capture,  though  the  ship 
were  afterwards  recaptured ;  and  it  appears  from  Chandler  y.  ' 
Meade^  cited  2  Ld.  Raym.  1211,  that  if  a  ship  be  captured  and 
ransomed,  the  mariner  can  only  recover  his  wages  pro  rata,  if 
indeed  he  can  recover  at  all.  In  the  case  of  capture  and  ransopi 
the  seamen's  wages  are  liable  to  contribute,  and  the  same  seems 
to  be  the  case  upon  a  capture  and  recapture.  Abbot  on  Mer- 
chant Ships  and  Seamen,  part  3.  c.  8. 5. 14.  and  part  4.  c.  3.  f.  2. 
Freight  is  due  for  the  use  of  the  ship,  and  wages  for  the  service 
of  the  mariners ;  but  if  the  ship  be  taken  by  force  out  of  the 
possession  of  the  owners,  and  the  seamen  are  thereby  prevented 
from  performing  any  service,  neither  freight  nor  wages  can  ac- 
crue. Supposing  the  detention,  however,  to  have  been  a  mere 
civil  embargo,  still  the  Plaintiffs  are  not  entitled  to  wages  dur- 
ing their  absence  from  the  ship.  Wages  are  the  reward  of  ser- 
vice, and  are  payable  for  no  longer  time  than  the  service  is  per- 
formed. It  is  laid  down  in  Pothier,  tit.  Contrat  de  Louage, 
No.  140.  that  if  a  person  hire  himself  to  a  master,  and  is  pre- 
vented from  performing  his  service  by  some  power  which  he  can- 
not 
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j^jJ3,  not  resist,  no  wages  are  dae.  lie  right  to  wages  exists  w 
^^—      longer  tban  the  relation  of  master  and  mariner  subsists :  the  mo- 

B*«Li  Bient  that  is  dissolved  the  wages  cease,  and  whatever  pats  it  oit 
Tmomrtvy.  of  the  power  of  the  mariaer  to  perform  his  service  terminata 
that  relation.  Indeed  there  are  cases  where  the  sulor  does  not 
earn  wages  though  the  relation  of  master  and  mariner  soboit; 
where  freight  u  earned,  wages  ar»  also  earned  ;  bat  where  tk 
ship  earns  no  freight,  the  sailor  earns  no  wages.  Thns  in  ds 
Marine  Ordinanca,  tit.  De  CEngagement  da  Matelots,  VaHi, 
torn.  1.  p.  688.  4to.  edit.  1766,  and  Pothier.  tit.  Louage  dei  Mi- 
ttlots.  No.  180.  it  is  stated  that  where  commerce  is  prohilulEd 
at  the  place  of  the  ship's  destination  before  the  comineDcemnt 
of  the  voyage,  the  seamen  shall  be  entitled  to  no  wages;  whe- 
ther hired  by  the  month  or  for  the  voyage,  he  shall  be  paid  onl; 
for  the  days  employed  in  fitting  out  the  ship.  If  this  prohibi- 
tion happen  during  the  voyage,  he  shall  be  paid  in  proportioa 
to  the  time  he  has  served.  And  in  article  5.  of  the  Marine  Of- 
dinancei,  tit.  Louagt  des  M&Ulots,  it  is  laid  down  that  in  case  of 
an  arrest  of  princes  before  the  voyage  commenced,  no  wagn 
will  be  due  except  for  the  days  employed  in  fitting  out.  Bat  if 
this  be  during  the  course  of  the  voyage  the  wages  of  the  sailon 
engaged  by  the  month  shall  run  for  half  during  the  detentioa, 
while  those  engaged  for  the  voyage  shall  be  paid  according  Id 
agreement.  The  reason  of  these  regulations  was,  that  fay  the 
marine  law  the  sailor  originally  was  entitled  to  nothing,  and 
both  Pothier  and  f'^alin  treat  the  indulgence  as  on  innova- 
tion. Pothier  says,  that  the  arrest  being  by  an  irresistable  power 
the  master  cannot  be  responsible  for  it,  according  to  the  rale 
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to  freight  is,  that  if  it  be  by  the  month  it  does  not  run  during  a       1@(^ 
detention,  whether  that  be  at  the  beginning  or  in  the  course  of     """"^ 
the  voyage ;  nor  is  it  augmented  if  it  be  a  specific  sum.    Falin^  9. 

tom.  I.  p.  627.  The  law  laid  down  in  the  case  of  Hadley  v.  Thomfiok.^ 
Clarke  is  not  to  be  disputed.  There  the  embargo  was  only 
until  further  order  of  Council,  and  the  Court  determined  that 
it  suspended,  though  it  did  not  dissolve  the  contract,  notwith* 
standing  that  it  lasted  two  years.  It  is  singular  that  any  questioi^ 
should  have  arisen  there.  But  it  cannot  decide  the  present 
case,  for  it  has  already  been  shewn  that  the  mere  continuance 
of  the  contract  of  charter-party  does  not  necessarily  entitle  the 
sailor  to  wages. 

Cur,  adv.  vulL 

« 

The  learned  Judges  differing  in  opinion,  delivered  their  sen- 
timents seriatim  this  day. 

Chambre  J.  These  are  actions  for  mariners'  wages;  one  of 
them  is  brought  by  a  British  seaman,  the  other  is  brought  by  a 
foreign  seaman.  But  that  circumstance  appears  to  me  to  make 
no  material  distinction  between  the  two  cases,  and  therefore  they 
have  been  argued  as  one  case,  without  at  all  adverting,  in  the 
course  of  the  argument,  to  that  distinction.  The  question  that 
has  been  argued  upon  this  special  verdict  is.  Whether  during, 
the  period  in  which  the  crews  were  put  under  the  care  of  Russian 
guards,  and  kept  in  a  state  of  confinement,  any  wages  were 
earned  by  the  mariners  ?  It  is  contended,  on  the  part  of  the 
Plaintiff,  that  they  ought  to  recover  inasmuch  as  no  fault  has 
been  committed  by  them  ;  they  say  they  have  done  their  duty, 
and  that  the  owners  have  earned  and  received  their  freight ;. 
that  the  act  of  the  Russian  Government  amounted  to  no  more 
than  an  embargo,  and  was  not  a  capture,  and  that  an  embargO' 
is  not  a  dissolution  or  suspension  of  the  contract,  either  for  freight 
or  wages.  On  the  other  hand,  the  Defendants  do  not  deny  that 
wages  were  earned  while  the  crews  continued  on  board  their 
respective  ships,  but  they  say  it  was  not  earned  after  the  crews 
were  taken  out  and  marched  up  the  country,  and  a  seizure  mado 
of  the  ships  and  property  on  board ;  that  this  detention  and  im«- 
prisonment  amounted  to  more  than  an  embargo,  that  it  was  an. 
hostile  capture,  which  either  suspended  or  dissolved  the  contract, 
with  the  mariners.  For  the  Plaintiff  it  has  not,  I  think,  been  con- 
tended that  if  it  was  a  capture  any  wages  could  be  earned  whilo 
such  capture  continued.  The  conduct  of  the  Russian  Government 

on 
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on  this  Oooaiioa  is  novel  and  nnpreoedented,  and  it  teaas  dat 
the  case  wldch  has  arisen  out  of  the  conduct  of  that  Govcn- 
ment  is  eqnaliy  novel.  Bnt,  exercising  the  best  judgmsatl 
TaoMno*.  can  on  the  circumstances  that  are  stated  in  this  qtecial  verdie^ 
it  is  my  opinion  that  the  acts  of  the  Huaiau  Govenumt 
towards  the  ships  and  crews  were  hostile,  in  cotneqoence  «f 
which  the  ships  and  cai^oes  are  to  be  considered  as  imder  c^ 
tore  and  not  under  an  embargo,  I  concur  with  the  TtiifiiJ 
anf  B  counsel  in  thinking  that  the  term  "  embargo"  implies  orif 
a  temporary  restraint  of  the  departure  of  the  ship ;  and  I  em- 
not  assent  to  the  proposition  that  the  Defepdants  are  bound  fe 
prove  an  absolute  intention  at  the  time  to  confiscate  and  «■■ 
demn  the  property  at  all  events,  or  that  in  the  present  case  it 
will  vary  the  hostile  nature  of  the  act  if  it  should  appear  tlot 
tibere  was  a  professed, or  real  dedgn  to  restore  the  proper^  nd 
release  the  prisoners  in  an  event  that  might  happen,  ponih^ 
after  making  the  seizure  of  the  ships  and  the  iU-treatmait  of 
the  crews  part  of  the  means  of  procuring  that  event.  !■ 
AODsidering  the  natore  of  these  proceedings  of  die  Rmmum  I 
loot  at  the  acts  themselves,  and  not  at  the  language  of  thci 
orders.  Their  calling  the  »eizuie  an  embargo  does  not  rf 
itself  make  it  one ;  it  cannot  alter  the  natore  of  the  act  itieK 
thoogh  it  must  be  confessed  the  language  as  veil  as  sahstaaH 
of  some  of  those  orders  is  violent  enough.  To  see  wfast  At 
legal  consequences  of  those  acts  are,  it  may  be  p>oper  I* 
look  back,  to  the  orders,  or  at  least  to  some  of  them.  The  inl 
order,  which  is  dated  Novetnbtr  5th,  1800,  perhaps  may  ill 
be  constraed  an  act  of  hostility ;  for  by  that  order,  after  t 
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in&rched  into  the  interior  of  the  country,  and  the  foreign  sM*       1608. 
men  serving  on  board  the  British  ships  Were  put  on  shoir^  and     *— — — 
set  at  liberty.     Now  I  cannot  Well  coniceive  an  act  more  hostile  «. 

than  that,  or  an  act  more  unnecessary  fot  the  ni>6re  pttrpose  olF  Tbommok. 
detention.  The  crews  were  totally  deprived  of  their  liberty, 
ndarched  up  into  the  country,  And  removed  from  the  exercise 
of  any  duty  that  belonged  to  them  in  their  respective  ships. 
Atid  there  seemed  to  be  a  marked  distinction  between  the  Bri- 
tish seamen  and  the  seamen  who  were  the  subjects  of  other 
Powers  with  whom  Russia  had  no  quarrel.  Now  if  the  object 
was  merely  to  detain  the  ships,  what  reason  was  Aere  to  make 
that  ffistinction  ?  They  were  all  equally  botind,  by  their  duty 
arising  from  their  contract  with  the  ship-owners,  to  take  care  of 
and  to  protect  the  ship.  But  these  foreigners  were  claimed  by 
their  respective  consuls.  Why  were  they  claimed  by  their  re- 
spective consuls  ?  Because  they  looked  on  that  imprisonment 
of  the  subjects  of  their  states  bs  an  act  of  hostility,]  and  it  was 
not  the  intention  of  the  Russietn  Government  to  conmiit  an  act 
of  hostility  towards  them ;  and  therefore  they  were  set  entirely 
at  Kberty.  Then  came  the  proclamations  of  the  18th  and 
21st  of  November ;  and  though  the  immediate  object  of  the  first 
part  of  those  proclamations  was  not  the  ships  now  in  question, 
but  two  other  ships,  yet  the  subsequent  part  of  it  seems 
prietty  strongly  to  shew  the  hostile  views  of  the  Court  of  Rttstia. 
It  states  that  two  English  ships  at  Narva  had  made  resistance, 
fired  pistols,  and  forced  a  Russian  sailor  into  the  water,  and 
afterwards  weighed  anchor  and  sailed  away.  This  might 
have  justified  strong  measures,  perhaps,  against  -  these  two 
ships.  But  although  these  two  ships  had  dropped  anchor  and 
miade  their  escape,  the  revenge  of  the  Russian  Government 
was  directed  against  the  owners  of  other  ships  that  remained 
in  that  port,  and  those  ships  are  ordered  not  to  be  defined, 
but  to  be  burned.  The  subsequent  part  of  the  proclamation 
states  that  the  embargo  is  not  to  be  taken  off  from  the  English 
vessels  ;  it  calls  it  an  embargo,  but  it  is  manifest  that  the  lan- 
guage in  the  proclamation  is  merely  colourable,  probably  with 
a  view  that  their  conduct  might  not  appear  to  other  Powers  so 
violent  as  in  fact  it  was ;  they  called  it  an  embargo  which  was 
not  to  be  taken  off  the  vessels,  not  saying  one  word  of  the  treat- 
ment of  the  crews  at  the  time  that  proclamation  had  been  issued. 
The  treatment  of  the  crews  continued  after  that  period  ex- 
actly the  same  that  it  was  before.     I  am  not  aWare  that  any 

material 
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^Ifln.      material  obseiration  aiiBes  on  the  orden  of  Couiwil  that  umbI 
-    '  io  this  country  in  consequence  of  the  deteDtion  of  Briliik  \m- 

'*^*'*  sels  in  the  Rutiian  ports ;  they  order  Ruaiaa  vesaels  to  be  ife- 
XsaWiMH.  tained,  and  they  amount  simply  to  an  embarf^.  In  a  i^ 
sequent  order  of  Council,  an  endeavour  ii  made  to  prevent  At 
acceptance  and  payment  of  any  bills  in  favoar  of  any  ponai 
residing  in  the  Emperor's  dominions.  These  are  all  the  ohso- 
lYalions  ihat  nriac  on  the  tanjviaj^  of  the  orders.  The  la- 
guuge  of  .sum(!  of  them  in,  I  think,  boslile  enough:  but  itii 
ifrhat  the  Russian  Goverument  has  done,  and  not  what  it  bs 
aaidt  that  will  denominate  the  transaction  by  its  true  desct^ 
,tioii.  It  is  material  to  coosider  what  is  the  dil}erencc  in  &c( 
)>et«'Geu  that  which  has  UGually  been  considered  as  aa  emhaigs 
Sfid  that  sort  of  conduct  pursued  by  the  Russiatn  on  this  o^ 
Otsion.  It  is  admitted  that  a  mere  embargo,  a  oicrc  detouliofi, 
,]|^1  not  prevent  the  claim  of  the  mariners  to  a  contiauaoce  •( 
.(be  payment  of  their  wages,  and  fur  the  best  of  all  poaiMr 
iteasotuj  in  au  ordinary  embargo,  the  masters  and  mariners  r» 
jmaio  in  possessiuu  of  the  ship  and  cargo,  aod  while  they  arc  it 
'  {fOssessioD  of  the  property,  they  arc  in  u  ^luatiou  to  dischare« 

that  duty  which  the  taw  casU  upon  them,  uamely,  to  take  cin 
flf  the  ship  and  cargo  while  she  is  detained  in  port.  The  o» 
chief  to  the  owners  would  be  extreme  if  su!:h  ou  embargo  were 
^  effect  a  dissolution  of  the  contract ;  in  most  cases  the  pn- 
geity  would  be  lo»t  if  there  were  not  proper  ugents  tu  oU 
care  of  it,  and  the  mariucrs  would  lose  all  their  wages.  BM 
vrhat  duty  remaiucd  to  be  done  by  these  BrilisU  seamen  wim 
the  ships  hud  beeii  t^eD  tiom  tbeni,  when  the  cargoes  li 
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tion.     I  agree  it  is  their  duty  to  stay  while  a  common  embarj^        Mfe. 
only  is  laid  on  the  property.     Bat  in  this  case  what  reason  was 
there  to  make  it  incumbent  on  them  to  stay  ?   Suppose  a  mariner 
in  close  confinement  should  have  found  the  means  of  escaping,    Tao^FMhu 
and  should  have  come  to  England,  would  he  have  acted  in  con- 
travention of  his  articles  by  so  conducting  himself?  or  could  it 
be  contended  that,  if  the  ship  was  afterwards  set  at  liberty  and 
performed  the  contract  with  the  freighters  so  that  she  earned 
freight,  the  mariner  who  made]  his  escape  under  such  circunt* 
stances  would  not  be  entitled  to  wages  pro  raid  itinerisf    It 
seems  to  me  in  reason  and  in  justice  that  it  cannot  be  so  in- 
tended :  for  the  sailors  never  meant  to  enter  into  a  contract  to 
stay  in  prison  if  the  ship  should  be  laid  under  an  hostile  cap- 
tore.'   With  respect  to  the  cases  cited,  the  novelty  of  this  case 
prevents,  I  think,  any  great  use  being  made  of  them  ;  hardly 
any  one  4)f  them  applies:  and  as  to  the  foreign  jurists,  they  are 
too  loose  and  too  vague  to  be  made  use  of  either  an  the  one 
side  or  on  the  other.     For  the  Plaintiff,  the  two  cases  most 
strongly  relied  upon  in  argument  were  those  of  Chandler  ▼. 
Greaves,  and  Paradine  v.  Jane;  neither  of  which  cases,  in  my 
mind,  ixpply  at  all  to  the  case  before  the  Court  in  favour  of  the 
PlaintifF.    The  first  of  these  cases,  which  is  to  be  found  in 
2  H.  BL  606.  note  a,  was  an  action  for  wages,  brought  by  a 
mariner  who  in  the  course  of  his  duty  had  received  a  blow  from 
a  piece  of  timber  falling  on  him,  in  consequence  of  which,  whea 
the  ship  arrived  at  Philadelphia,  the  master  put  him  on  shore 
and  paid  him  wages  up  to  that  time.     In  every  contract  of 
service,  the  contract  goes  on  though  the  servant  be  disabled  by 
sickness.    A  servant  is  never  conceived  to  enter  into  an  engage- 
ment that  he  will  continue  in  health ;  it  is  no  part  of  the  con- 
tract that  he  will  continue  so,  indeed  so  far  from  it  thfit  the 
master  is  in  general  obliged  to  maintain  his  servant  in  sickness 
as  well  as  in  health.     In  Chandler  v.  Greaves,  the  conduct  of 
tlib  mwtetf^  6f  the  ship  was  totally  unjustifiable  ^  he  ought  t6 
have  kept   the  seaman  and   bvought  him  badi  to  the  placo 
where  he  first  took  him  on  boiard ;  he  ought  to  have  brought 
him  home.    'The  Court  held,   that  the  mariner  was  entitM 
to  wages  during  the  whole  voyage,  the  ship  having  earned  her 
freight.     With  respect  to  the  case  of  Paradine  v.  Jane,  whicb^ 
is  reported  in  AIL  "5??.,  that  case  does  tiot  apply  at  all ;  it  was  un- 
der circumstances  extremely  different  from  that  now  before  the 
••vouaHi  BK  Caiirb 
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Conrt,  aiid  the  principle  is  not  the  same.  That  -wsa  an  actica 
brought  on  an  express  covenant  made  by  a  tenant  to  njait, 
and  the  Court  took  a  rutioual  distincdon,  that  whrae  an  obli- 
gation is  imposed  by  rule  of  law,  and  there  is  no  expreaa  co*^ 
nant,  the  lav  introduces  a  retuonable  exception,  viz.  that  m 
act  of  irresistible  violence  will  exome  the  party.  Bat  if  a  pu^ 
enter  into  an  absolnte  contract,  withont  any  qoalificatkni  « 
exception,  and  receives  from  the  party  with  whom  he  otmtiadi 
the  consideration  for  such  engagement,  he  most  abide  by  tic 
contract,  and  either  do  the  act  or  pay  danuiges,  U«  Ui^Atji 
nrisin^  from  his  own  direct  and  positive  nndertakinf;.  Bnt  bn 
diK'»  that  upply  to  n  citso  like  the  present  ?  Here  is  no  pontrit 
independent  covenant.  Mudml  obligations  are  introduce  bt 
the  articles,  and  the  performance  by  one  of  the  parties  is  iki 
condition  on  which  pertbrmance  is  to  be  required  of  the  other. 
In  the  articles  themselves,  and  in  the  declaration,  the  Benin 
on  board  is  the  consideration  upon  which  the  payments  are  b 
be  made.  I  do  not  mean  to  insinuate  that  a  man  cannot  h 
earning  wages  notwithstanding  these  words  in  the  declaratiai, 
tboui^h  he  happen  to  be  ont  of  the  ship;  for  if  it  be  by  tht 
licence  of  the  officers  it  is  the  same  thing  as  if  he  were  « 
board.  This  contract,  this  duty,  only  require  that  he  shovH 
be  in  the  service  of  the  ship ;  and  he  may  render  as  essenliul 
service  to  the  ship  on  shore,  at  certain  periods,  as  if  he  were  on 
board  ;  but  still  the  service  be  is  to  perform  is  the  ground  u 
which  thp  owners  contract  to  pay  him  wages,  and  theretbre^ 
seems  to  me  that  these  cases  do  not  apply  to  the  case  before  tto 
Court.     For  the  Defendant  two  cases  have  been  cited,  vix.  tb» 
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act  of  the  state.     The   ship  earned    her  whole  freight;  the        1806. 
owners  lost  nothing  of  her  freight ;  and.  yet  it  seems  to  be  Lord      — — 
Holfs  opinion  on  that  occasion  that  he  was  only  entitled  to        ^*^^v 
wages  daring  the  time  he  was  on  board.     The  other  case  cited     Spuabiah^ 
was  Chandler  v.  Meade :  there  the  Plaintiff  was  hired  at  monthly 
wages,  and  served  two  months  on  board  the  ship,  which  was 
afterwards  captured  and  ransomed ;  the  Plaintiff  was  impressed 
off  PlymoHthy  and  the  ship  arrived  and  delivered  her  cargo. 
Lord  Holt  held  that  no  wages  were  due,  the  ^hip  being  taken 
and  ransomed.     The  counsel  on   the  other  side  alleged  that 
there  was  a  custom  of  merchants  which  entitled  the  seamen  to 
recover  pro  raid  ilineris,  but  he  failed  in   the  proof  of  that 
custom,  and  therefore  the  Plaintiff  was  nonsuitesd  :  that  case  is 
de<&isive  as  to  Lord  HoWs  opinion  upon  the  effect  of  the  cap- 
ture.    He  seems  to  think  it  a  complete  dissolution  of  the  con- 
tract, and  it  has  not  been  contended  by  the  Plaintiffs  that  cap^ 
tare  is  not  a  dissolution  of  the  contract.     I  have  declared  my 
opinion  on  the  reason  of  the  thing.    As  no  service  is  capable 
of  being  performed,  the  mariners  are  entitled  to  no  wages ;  but  « 

the  hardship  of  the  case  is  pressed  very  much  on  the  Court. 
Now  I  do  not  feel  any  circumstance  of  hardship ;  if  the  ships 
had  not  been  restored  die  hardship  would  have  been  mnch 
greater  on  the  seamen ;  they  would  then  have  been  imprisoned, 
and  would  have  had  no  wages  at  all,  whereas  the  vessels  having 
been  restored,  and  having  earned  freight,  they  are  entitled  to 
'wages  for  that  time  they  served,  and  that  they  have  been  paid« 
We  mpst  consider  the  grounds  and  reasons  of  the  general  rules  • 

of  the  marine  law,  which  imposes  this  hardship  not  only  on  the 
orew  but  on  the  owners :  for,  from  the  nature  of  that  sort  of 
adv^iture,  both  these  parties  are  certainly  subject  to  great  hard- 
ships and  great  risks.  I  think  both  the  owners  and  the  mariners 
in  every  contract  of  this  kind  are  to  be  considered  as  adventurers, 
and  both  are  bound  to  abido  by  the  consequences  of*  what  may 
happen  in  the  coarse  of  the  voyage.  This  is  the  nature  of  the 
contract  they  enter  into,  each  of  them  understands  his  situation, 
and  every  mariner  knows  under  what  circumstances  he  is  liable 
to  the  forfeiture  of  wages.  But  I  do  not  know  whether  this  is  for 
the  disadvantage  of  the  mariners.  The  great  object  of  the  law 
is  to  encourage  commerce,  and  it  is  not  for  the  advantage  of 
mariners  to  throw  all  the  risk  and  extensive  consequences  (which 
would  be  the  case  if  we  were  to  determine  in  favour  of  the  Plain- 
iiif)  on  the  principal  adventurers ;  in  this  case  they  are  suffering  as 
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well  as  the  mariners,  there  being  a  detention  of  the  vessel  for 
six  months,  during  which  time  she  hod  been  nseless  to  tke 
owners,  who  might  have  used  her  fw  other  beneficial  pnrpoMS. 
The;  have  been  losing  the  interest  of  the  money  on  the  capilil 
they  have  employed  in  the  adventure,  and  ^ley  have  lost  tie 
profits  and  benefits  they  would  have  received 'but  for  this  re- 
straint. That  is  the  hardship  on  their  j  piirt.  On  •the  otia 
hand,  the  mariners  have  lost  nothing  except  their  time  for  ai 
or  seven  months,  and  they  have  endured  their  impriflonmeDt; 
which  is  a  circumstance  of  hardship  incident  to  their  situatiofi. 
But  if  it  were  to  be  conteuded  that  io  all  such  cases  as  this  tbe 
owners  should  be  obliged  to  maintain  them,  and  to  pay  tkea 
wages  for  any  length  of  time  in  the  case  of  a  hostile  captmc 
against  the  subjects  and  property  of  this  country,  I  do  not  lutov 
where  the  mischief  would  end,  and  it  would  be  a  very  greatdit- 
coiiragement  to  iii<?rcnutile  adventure.  But  without  rcfiectiif 
on  tho  hardships  of  this  cose,  putting  it  oil  the  ground  of  cip- 
ture,  I  think  t'le  owners  are  not  liable  to  waf^s,  and  I  think 
the  seamen  must  be  understood  to  have  contracted  to  euduretk 
hardships  of  such  capture.  I  am  of  opinion,  therefore,  tbattbos 
ODght  to  be  judgment  for  the  Defendant. 

RooKB  J.  Since  I  have  heard  the  argument  in  the  caseii 
Ltatham  v.  Terrif  («),  I  am  more  aware  than  I  was  before  of  Iht 
extent  of  the  questionnow  before  the  Court,  viz.  What  construc- 
tion our  courts  of  law  shall  put  upon  the  late  detention  of  oni 
ships  by  the  Russian  Goverumeut  I  I  wished  to  have  taken  mote 
time  to  consider  tlie  point :  but  it  has  been  thought  expedient 
that  this  Court  should  deliver  a  judgment  during  the  preseid 
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ing  Malta  is  carried  into  execution,  and  in  the  subsequent  pro-        1803. 

clamation  he  engages  to  make  satisfaction  to  the  British  subjects      .^ 

who  have  suffered  losses  during  the  troubles  which  have  inter-        Beal« 
rupted  (aUiri)  the  good  undestanding  between  his  empire  and    Thompsojc. 
Great  Britain,  and  that  the  effects  {mis  en  sequestre)  put  under 
sequestration  shall  be  restored.     Now  a  sequestration  does  not 
import  a  change  of  property ;  but  on  the  contrary,  that  the 
property  continues  to  be  the  right  of  the  true  owner,  and  is  held 
as  a  trust  by  the  sequestrator.     Our  own  proclamation  states 
that  our  vessels  are  detained  in  the  ports  of  Russia;  and  lays  an 
embargo  on  the  Russian  ships  and  effects,  but  directs  that  no 
violence  be  offered  to  the  crews,  nor  any  injury  done  to  the  ef- 
fects.    The  language  therefore  of  the  Russian  court  is  embargo, 
the  retaliation  of  our  court  is  called  an  embargo:  both  are  de- 
tentions quouscfue ;  but  in  the  one  case  the  crews  and  the  effects 
are  treated  with  more  rigour  and  violence  than  in  the  other.    I 
cannot  persuade  myself  that  this  difference  of  treatment  will 
change  the  nature  of  the  act  itself,  and  turn  that  into  an  hostile 
capture  which  the  Russian  Government  declilres  to  be  a  tem- 
porary detention  :  nor  do  I  think  now,  when  the  property  is  re- 
stored and  satisfaction  made,  that  I  have  a  right  in  my  judicial 
capacity  to  call  this  act  of  the  Russian  Government  by  any  other 
name,  or  to  consider  it  in  any  other  light  than  that  in  which 
it  seems  to  have  been  considered  both  by  the  Russian  Govern- 
ment and  our  own.     The  principal  grounds  of  argument  on  the 
other  side  have  been,  ] .  that  the  crews  were  taken  out  of  the 
ships,  and  treated  as  prisoners ;  2.  that  while  prisoners  the  rela- 
tion of  master  and  mariner  ceased  between  the  sailors  and  their 
captains ;  8.  that  if  they  were  entitled  to  wages,  there  is  no  say- 
ing to  what  extent  of  time  the  owners  might  be  liable  to  pay 
them.     First,  I  do  not  think  that  the  treatment  of  the  crew  as 
prisoners,  and  marching  them  up  the  country,  varies  the  nature 
of  {he  detention  :  it  is  still  an  embargo,  or  detention  quousque. 
Suppose,  instead  of  taking  all  the  sailors  out,  they  had  taken 
lialf  out  and  confined  them  ;  would  those  men,  so  confined,  have 
been  entitled  to  their  wages  ?     I  think  they  would  ;  yet  during 
their  confinement  they  could  have  rendered  no  actual  service  to 
the  owner.     Secondly,  as  to  the  relation  ceasing.     It  may  be 
suspended  as  to  all  the  purposes  of  actual  service ;  but  so  it  is  in 
tlie  case  of  common  embargo.     If  twenty  men  are  necessary  to 
navigate  the  ship,  two  or  three  may  be  sufficient  to  take  care  of 
her  in  port,  and  the  rest  are  as  useless  to  the  master  and  owners 
89  if  they  were  in  prison.    The  master  indeed  may  have  a  con- 

troul 
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1803        ^^'  ^^^  tit^Btn  ;  but  thifl  is  in  msBy  cases  prodactiv«  ooly  of 
,  trouble  to  him ;  he  would  hsve  less  trouble  with  them  if  t^f 

BiAiR  verc  to  be  taken  from  him  and-  otmfined,  and  restored  to  hia 
TboJVwn.  ■*''*"  ^^  embargo  was  taken  off.  Thirdly,  as  to  the  leiq;tii  of 
time  during  which  the  owners  may  coutinae  liable  to  wagea  be- 
ing uncertain,  it  is  not  more  uncertaio  than  in  the  case  of  • 
common  embargo.  They  are  liabte  tUl  it  is  takes  off;  it  v9 
not  be  taken  off  sooner  or  later  becMue  of  the  impFisonneBt  rf 
the  crew.  The  owners  are  not  more  injared  by  taking  tbecm 
out  than  if  they  had  been  snffei^  to  remaio  on  board :  peAq> 
less  so ;  because  the  ship's  proTisiotta  ara  thereby  saved.  I^at 
are  the  reasons  which  incline  me  to  think  that  this  seisare  o^t 
not  to  be  considered  in  a  court  ef  law  as  differinff  in  its  k^ 
conseqnencea  from  a  common  embargo.  And  I-  am  Hkb  iemik- 
posed  to  differ  it,  because  I  am  not  prepared  t«  say  that  tbereii 
any  middle  state  between  an  embargo  and  a  eaptnre';  ai4if 
this  is  not  embargo,  but  is  to  be  considered  as  captare,  it  wgf 
follow  that  all  contracts  respecting  the  ship  are  at  an  md,  tW 
the  charter-parties  are  anniiiled,  the  freight  lost,  and  ef  cowr 
the  wages  lost  also,  and  though  in  some  of  the  cases  dte  fn^ 
has  been  actually  received,  and  therefore  some  wages  nlay  h 
claimed,  yet  when  that  is  not  the  case,  if  we  put  stich  a  coastrw- 
tionnpon  the  acts  of  the  Russian  Qorennnent  as  the  DefemfasK 
ifflrists  upon,  those  poor  sailors,  who  have  nav^^ated  the  skqs 
out  and  home,  will  be  indebted  to  the  generoaty  of  the  ovmh 
alone  for  their  wages  out,  and  be  entitled  oq^  on  a  gittmttm 
meruit  for  a  ren^meratioD  of  their  serriees  in  brii^^g  the  Hf 
home.     If  this  be  in  legal  effect  not  different  from  a  ooAbos 
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tny  mind  to  thbk  the  Plaintifi*  is  entitled  to  recover :  and  they        1803. 

apply  to  the  cases  both  of  foreign  and  British  seamen.    But  as* 

I  am  not  so  satisfied  with  them  as  to  have  entirely  settled  my 

opinion,  I  shall  so  far  defer  to  the  authority  of  my  two  Bre-     Tjiomison. 

thren  as  not  to  divide  the  Court,  and  thereby  stop  any  judgment ; 

but  shall  consent  that  judgment  be  given  for  the  l!)efendant. 

Heath  J.  These  are  two  actions  brought,  the  one  by  a 
British  subject,  the  other  by  a  foreigner,  and  their  declarations 
severally  state  that  in  consideration  that  they  served  on  board 
their  respective  ships,  the  Defendants  severally  agreed  to  pay 
them  their  stipulated  wages  by  the  month.  There  is  an  aver- 
ment that  the  Plaintiffs  served  aboard  their  respective  ships. 
The  hiring  of  mariners  for  a  voyage  is  an  executory  contract, 
the  service  must  be  performed  before  the  wages  become  due. 
There  are  many  things  that  will  dispense  with  the  actual  ser- 
vice, such  as  sickness  and  any  accidental  infirmity  that  happens 
after  the  mariner  has  entered  on  his  services ;  but  then  the  ma- 
riner is  usually  in  the  ship,  and  the  ship  is  earning  freight,  so 
that  there  is  a  fund  out  of  which  the  wages  may  be  paid.  It  has 
been  decided  that  an  embargo  of  a  temporary  nature  does  not 
interrupt  the  contract.  The  matter  that  comes  to  be  discussed 
is,  whether  this  be  an  embargo  or  an  act  of  hostility?  For.  if 
this  be  an  act  of  hostility  it  discharges  the  party  to  a  marine 
contract  from  performance.  An  embargo  is  merely  temporary, 
and  has  no  feature  of  hostility,  inasmuch  as  it  may  be,  and  in 
experience  often  is,  laid  on  ships  belonging  to  the  subjects  of 
the  power  which  imposes  it :  and  sometimes  it  is  imposed  by 
friendly  powers  to  prevent  intelligence  from  being  given  tp  . 
their  enemies  with  whom  they  are  at  war,  or  for  other  urgent 
occasions  to  be  justified  only  on  a  principle  of  necessity  and  self- 
preservation.  In  all  these  cases  the  mariner  is  serving  aboard 
his  ship,  and  in  the  actual  employ  of  the  master.  The  latter 
has  a  controul  over  his  crew,  and  in  some  sort  over  his  cargo. 
For  he  may  land  his  cargo  and  dismiss  his  mariners.  Here 
was  a  complete  interruption  of  the  service,  and  consequently  of 
the  contract.  The  master  and  crew  were  separated  from  their 
respective  vessels  and  cargoes.  It  is  found  that  the  crew  were 
made  prisoners.  The  notice  of  the  Emperor  of  Russia  declares 
that  the  embargo  shall  not  be  taken  off  until  the  agreement  of 
the  convention  concluded  in  1798  shall  have  been  completely 
carried  into  execution.    Thi§  is  a  general   reprisal,   and  falls 

within 
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180QL       within  the  definition  given  by   Yattel.  b.  2.  c.  18.   t.  SIS,  S. 
■'  ■  For  he  Bays,  If  there  be  any  matter  in  dispute  between  two  tt- 

**"'  tiona,  and  one  call  npon  the  other  to  come  to  a  fair  discoswa 
Thommok.  of  the  matter,  and  the  state  bo  called  npon  refase,  the  other 
•tate  may  issne  general  reprisals.  Every  general  reprisal  isu 
hostile  a^^ssion.  The  EnglUk  vessels  detained  at  Narva  vat 
hunt.  This  was  an  act  beyond  reprisals,  for  the  isaking  d 
reprisals  is  merely  to  coerce  the  party  against  whom  it  ■ 
taken  to  do  justice.  Every  taking  by  virtue  of  a  general  refsiol 
ka  sequestration  and  detention  quoutqae.  We  are  at  preseotn 
the  same  situation  with  regard  to  France.  Oar  present  reptiali 
against  that  country,  though  founded,  1  hope,  in  better  ream 
and  more  consonant  to  justice,  proceed  apon  the  same  pnndfit. 
It  has  been  niged  on  behalf  of  the  Plaintiff,  that  the  srazare  if 
the  ships  will  not  make  a  war,  unless  other  hostilities  follow,  vi 
the  event  must  decide  the  question.  To  this  it  may  be  answcnA 
that  hostilities  accompanied  and  followed  the  seizure.  The  faatde 
of  Copenhagen  and  the  forcing  of  the  Sound  were  hostilities ;  sW 
it  is  fouDd  in  the  special  verdict  that  the  Danes  were  die  alliei 
of  Ruaia.  Suppose  open  war  had  followed  between  Greet  Bri- 
lain  and  Rustia,  and  then  the  Emperor  Paul  bad  died,  and  Ac 
ships  had  been  restored  within  the  same  compass  of  time  as  it 
present;  according  to  the  argument  the  Plaintitft  could  not  ham 
recovered.  I  cannot  see  bow  the  difference  arises.  AU  facsb- 
lities  between  the  two  nations  subsequent  to  the  first  seinR 
would  have  been  extrinsic  to  the  contract  and  tbe  perfomiaBce 
of  it.  From  hence  it  appears  that  no  service  was  either  actoly 
or  virtually  performed  by  the  crewsof  these  vessels  daring  (hnr 


IN  THE  Forty-third  Year  op  GEORGE  III. 

owner  for  wages.  In  either  case  the  law  absolves  the  owner  and  18IHL 
mariner  from  the  full  performance  of  the  contract,  which  is  su84  ..  i.^* 
pended  by  an  hostile  aggression,  the  duration  of  which  in  point  Bbai# 
of  time  is  indefinite  and  uncertain.  Considering  this  restraint  Thowmoh. 
as  an  interruption  of  the  contract,  the  rule  which  must  govern 
this  case  is  clear  and  intelligible ;  the  wages  must  be  regulated 
by  the  actual  service.  Great  would  be  the  inconvenience  if  tha 
contract  should  be  holden  to  have  continuance.  It  might  en-n 
dure  for  such  a  length  of  time  as  to  prove  ruinous  to  the  owner 
of  the  ship.  If  the  freight  of  the  ship  were  to  be  paid  by  ih& 
month  the  like  construction  of  the  contract  must  take  place  in 
regard  to  the  freighters,  and  must  be  equally  ruinous  to  them* 
Such  a  decision  would  be  contrary  to  the  grand  principle  of  the 
marine  law,  which  protects  the  owners  by  making  the  right  of 
the  mariner  to  his  wages  commensurate  to  the  right  of  the 
owner  to  his  freight:  for  so  I  understand  the  maxim  that  freigbt 
is  the  mother  of  wages.  In  the  present  case  the  freight  is  pay^ 
able  by  the  ton,  and  the  wages  by  the  month.  S\ipposing  that 
the  freight  had  been  made  payable  by  the  month,  the  same  que&-^ 
tion  would  arise  concerning  freight  as  is  now  made  concerning 
wages.  We  have  been  much  pressed  with  the  case  of  HudUi^ 
V.  Clark,  8  T.  R,  259.  That  was  the  case  of  an  embargo  laid 
by  the  Government  of  this  country.  Liberty  was  given  by  Ao 
King's  proclamation,  dated  in  the  next  month  after  the  en^ 
bargo,  to  reland  the  goods,  and  •  neither  the  freighters  nor  the 
owners  of  the  ships,  for  two  years  and  upwards,  chose  to  avail 
themselves  of  this  licence.  The  maxim  cited  out  of  Aleyn  by 
Mr.  Justice  Lawrence  does  not  apply  to  marine  contracts,  the 
performance  of  which  is  excused  by  the  act  of  the  King's  en^' 
mies.  Arguments  have  been  drawn  from  cases  wliere  mariners 
have  been  disabled  by  sickness  or  accident  from  performing 
their  contract.  In  all  those  cases  the  freight  has  been  earned 
which  furnished  a  fund  for  the  payment  of  wages.  In  Chand^ 
ler  V.  Grieves^  the  seaman  only  recovered  his  wages  to  Phila' 
deiphia  pro  rata  itineris.  In  the  case  of  the  mariner's  dying  in 
the  course  of  the  voyage,  it  should  seem  that  he  is  entitled  to  a 
proportionate  part  of  his  wages,  unless  he  be  excluded  by  the 
specific  terms  of  his  contract.  So  in  the  event  of  a  capture  and 
recapture,  as  in  the  case  of  Luke  v.  Lyde,  as  was  the  freight  so 
must  the  wages  have  been  apportioned.  I  perceive  no  difficulty 
in  considering  this  contract  as  suspended  by  an  act  of  hostility. 

It 
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It  U  uialogons  to  the  case  of  a  capture  and  recaptare.    It  a 
immaterial  whetEer  the  coDtract  be  interrupted  in  tiie  middhta 
determined  towards  the  end  of  the  voyage.     It  is  conwoant  to 
flveiy  principle  of  equity  and  commonieatiTe  justice  that  the  at 
of  the  King's  enemiea,  inasmuch  as  il  is  a  common  cahuitf, 
should  fall  equally  on  the  freighter  and  the  owner  of  the  vend  b 
regard  to  Uiecontractbetween  them,  aodon  theownerof  theTeMd 
and  the  manner  as  between  them.     If  the  owner  of  the  tsmI 
were  to  leoeive  his  whole  frra^t,  when  the  yeatel  it  hired  \^ 
the  month,  or  the  mariner  his  whole  wages,,  they  would  beet 
empt  from  bearing  their  respeative  shares  of  an  ioevitaUe  al» 
mity  which  is  common  to  all.     In  all  other  common  rwlaiiiifr^ 
as  in  the  case  of  wreck  or  recaptare,  the  owner  receives  frd^    ! 
jno  ratd  itinertM  in  the  one  case,  or  in  the  latter  event  cooti^ 
bates  to  the  salvage ;  the  wages,  as  the  freight,  must  abate  fn-    < 
portionably,  and  on  principle  I  cannot  see  how  these  difiemt 
ealamities  are  disttDgnishable  from  each  other.     "We  need  sol    I 
be  under  any  alarm  lest  tho  owners  of  the  goods   in  tiiii  oa    | 
should  refuse  to  pay  the  freight.  For  the  eaigo  is  valuable,  av)    I 
if  fliey  refuse  to  pay  the  freight  they  must  abandon  the  e$zp.    ! 
The  effect  of  the  hostility  is  merely  to  dissolve  the  contract  if  it 
oannot  be  executed,  or  to  suspend  it,  if  by  snbseqaent  eveabit 
oan  be  carried  into  execntion  to  the  good  liking  of  both  paztin. 
For  these  reasons  I  am  of  o|Hnion  that  the  Plointifis  onght  nC 
to  recover  their  wages  for  the  time  thfkt  they  were  prioonen,  wi 
did  not  serve  aboard  their  respective  ships. 

Lord  Alvanlby  Ch.  J.    This  is  an  action  for  mariae^ 
wages  brought  against  the  owner  on  a  contract  entered  into  W 


Bealb 
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Unfortunately  m  the  present  case  the  ownery  thought  fit  to  IdOB. 
enter  into  a  difFerent  agreement  wkh  respect  to  freight,  and 
the  rate  by  which  that  was  to  be  aacertainect.  We  have  there^ 
fore  only  an  allegation  in  the  special  verdict  that  the  ship  wa^  THOMPtotf* 
freighted  on  a  voyage  from  L&mhn  to  Petersburgh  and  back 
again,  and  that  the  freight  was  to  be  paid,  not  1^  the  month, 
bnt  by  the  ton,  provided  the  ship  performed  and  eoasiimmated 
that  voyage.  If,  instead  of  the  parol  agreement  entered  into 
between  the  merchant  and  the  owner  in  this  case,  a  charter* 
party  had  been  executed,  I  believe  there  would  have  been  found 
in  that  charter-party  a  particular  proviso  with  a  view  to  the 
very  case  that  has  happened,  namely,  the  restraint  and  detaii»- 
ment  of  princes.  In  general  there  is  a  particular  stipuIatioB 
provided  for  that  event ;  which  shews  it  is  an  event  wUch  majr 
be  in  contemplation,  and  frequently  is  in  contemplation  of  the 
parties.  The  contract  between  the  ownert  and  the  sailors  is  a 
general  one ;  and  with  respect  to  tins  particular  risk,  all  vesseia 
are  known  to  be  exposed  to  it  that  sail  on  foreign  vo^^ges^ 
It  is  a  general  contract  that  they  will  serve  during  that  voyage ; 
and  therefore,  as  it  appears  to  me,  the  only  question  on  this 
occasion  is.  Did  the  voyage  subsist,  or  did  it  not?  If  the 
voyage  was  in  subsistence,  I  am  of  opinion  that  the  Plaintiffi 
continued  to  earn  wages  as  sailors  during  the  whole  time. 
Whatever  their  situation  might  be,  whether  they  were  undeif 
the  pressure  of  ^  superior  .force  acting  upon  them  contrary  to 
the  law  of  nations  or  not  could  make  no  difference.  If  the 
voyage  subsisted  they  are  entitled  to  receive  wages,  unless  they 
have  by  their  misconduct  forfeited  that  right,  or  unless  they 
have  entered  into  stipulations  to  the  contrary.  As  it  is  ob* 
served  in  Hadley  v.  Clarke^  the  contract  must  speak  for 
itself,  and  where  there  is  an  express  and  positive  engagement 
to  do  any  thing,  and  a  circumstance  not  within  the  power  of 
either  of  the  parties  occurs,  that  circumstance  cannot  be  alleged 
as  an  excuse  for  not  fulfilling  the  contract.  The  contract  here 
being  that  the  Plaintiff  shall  serve  on  board  during  a  voyage 
from  London  to  Petersburgh  and  back,  it  is  one  voyage.  The 
law  of  England  has  (not  I  believe  by  positive  statutes,  but  by  cott^ 
stant  usage)  imposed  this  burthen  on  the  sailors,  that  if  the  ship 
shall  by  any  accident  be  prevented  from  finishing  her  voyage 
they  shall  lose  all  their  wages,  unless  they  have  made  some  stipu* 
lation  to  the  contrary,  or  contracted  to  serve  in  distinct  voyages* 

or 
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«  unless  the  owners  have  received  some  benefit  in  the  nalorr 
of  freight  upon  a  distinct  voyage.  Now  surely  this  entitles  ti» 
sailors  to  n  very  liberal  constractioD  of  this  contract  with  reaper! 
to  themselvc!) :  for  if  the  owner  be  not  able  to  perform  Eiis  co> 
tract  with  the  merchant,  whereby  he  loses  his  reward,  th^ 
must  likewise  lose  every  benefit  which  might  result  to  tbem.  1 
loanoot  admit  that  the  nature  of  the  contract  between  the  ma- 
■ehant  and  the  owners  can  have  any  effect  on  the  contnrt 
between  the  sailors  and  the  owners,  nor  are  the  sailors,  >>ba 
they  demand  their  wag;es,  to  be  told  that  in  consequence  otxln 
peculiar  nature  of  the  contract  for  freight  the  owners  gain  n 
■greater  freight  than  if  the  detention  had  not  taken  plac*.  I 
agree  with  my  brother  Heath,  that  the  case  must  be  consider^ 
in  the  some  light  a^  if  the  freight,  instead  of  being  at  so  mncii 
per  ton  had  been  at  so  much  per  month ;  and  then  I  admil, 
that  in  case  of  capture  or  otherwise  the  same  arguments  vonU 
in  a  great  measure  have  arisen  as  between  the  owner  and  lie 
merchant,  as  between  the  owner  and  the  mariners.  I  hvt 
very  tittle  doubt,  though  my  Brothers  seem  to  donbt,  upon  tl» 
'point,  that  the  owners  would  Lave  been  entitled  to  freigbl  at  a 
much  per  month  during  the  whole  time,  unless  the  mercluiii 
had  stipulated  to  the  contrarj'.  Let  us  now  enquire  whatrfeS 
these  acts  of  the  Riissitin  Government  had,  whether  they  pat» 
lend  to  the  voyage  or  divided  it  into  two  parts  !  On  these  arD- 
cles  ihe  contract  must  be  considered. as  entire  ;  and  as  loage 
that  contract  subsists  there  can  be  no  such  thing  as  an  inlerr^ 
tion ;  it  is  either  entirely  at  an  end  or  entirely  subsists.  I  ai- 
roit  that  capture  puts  an  end  to  the  contract :   but  I  doWt 
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a  breach  of  duty  in  submitting  to  a  superior  force,  and  thereby  1808. 
lost  their  wages.  By  the  law  if  the  owner  has  lost  His  ship,  the 
mariners  will  lose  their  wages  :  but  this  is  not  on  the  ground 
that  the  mariners  have  submitted  to  a  superior  force,  but  be*  Tiiokpsow* 
cause  the  owner  having  lost  his  ship,  the  freight  and  all  the 
fruits  of  the  voyage  are  lost,  and  therefore  the  sailors  shall  not 
be  entitled  to  wages.  Suppose  the  ship  is  out  of  the  custody  of 
the  master  and  crew  for  one  day,  and  is  recaptured  the  next, 
and  the  owner  receives  all  the  fruits  of  the  voyage  in  the  same 
manner  as  if  she  had  not  been  taken,  is  the  contract  for  sailor'9 
wages  to  be  at  an  end  ?  I  cannot  subscribe  to  the  doctrine  that 
any  transitory  act  of  positive  hostility  is  to  supersede  the  contract 
I  apprehend  that  the  contrary  has  been  frequently  determined. 
I  believe  that  embargoes  have  often  been  laid  on  in  foreign  ports 
not  merely  on  vessels  by  way  of  caution,  as  was  done  in  the  case 
of  Hadley  v.  Clarke,  but  by  way  of  security  against  a  supposed 
aggression ;  and  am  I  to  be  told  that  such  acts  put  an  end  to  the 
contracts  for  wages,  though  the  embargo  be  taken  off  the  next 
moment?  Suppose  the  Russians,  hearing  that  we  had  committed 
an  act  of  aggression  against  them,  resolved  to  detain  our  ships  ia 
their  ports,  and  that  the  fact  of  our  having  done  so  should  turn 
out  to  be  unfounded,  and  in  a  week's  time  news  should  arrive 
that  the  vessels  were  restored.  It  is  not  contended  that  if  the 
crew  had  remaiQed  on  board  the  detention  could  have  amounted 
to  a  capture.  .There  is  an  end,  therefore,  of  the  argument 
founded  on  the  quo  animo.  The  embargo  cannot  amount  to  a 
capture  unless  it  be  accompanied  by  acts  different  from  thoae 
which  attend  a  common  embargo.  If  then  an  embargo,  though 
not  laid  on  merely  for  the  sake  of  security,  but  by  way  of  retalla* 
tion,  when  not  accompanied  with  circumstances  of  extraordinary 
rigour,  or  carried  beyond  the  usage  of  the  law,  would  not  put 
an  end  to  the  contract,  we  are  to  consider  whether  the  circum- 
stances which  occurred  in  this  case,  of  the  master  and  marinerq 
being  taken  out  of  the  ship«  of  the  ship  itself  being  taken  into  the 
possession  of  the  Russians,  ai\d  the  crews  sent  up  into  the  country 
and  treated  with  rigour,  will  make  any  difference.  I  wish  the  law 
of  England  had  provided  for  those  cases  in  which  parties  may 
abandon,  and  had  declared  when  it  should  be  competent  to  the 
owner  or  sailors  to  pronounce  the  contract  at  an  end.  But  unfor- 
tunately the  same  rules  have  not  been  adopted  in  this  country 
which  prevail  in  some  foreign  countries  with  respect  to  right  of 

abandonment. 
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160S.  ab«Bd(HiiBMit,  if  the  embargo  lasts  beyond  a  certain  time.  I  bofM^ 
^_^_  however,  (hat  suoh  will  in  future  be  provided  against  bv  tk 
Bkli  ekarter-parties  and  articleswhioh  themercbants  ofGrtat  Brilm 
Jaaunov.  rabaciibe.  Suppose  this  embai^  not  to  have  been  laid  on  p^ 
fenedly  with  a  view  to  appropriate  the  captured  vessels  to  it 
Rvaaian  Governmeat,  but  by  way  of  detmitioD  until  satisfaetioi 
should  be  obtained  from  the  British  Court,  and  that  it  hud  bea 
followed  up  with  such  a  degree  of  rigour  and  for  such  a  lecgtfc 
of  time  that  it  would  have  been  impossible  to  say  that  the  sailon 
were  bound  to  continue  with  the  ship;  fltill,  I  sav,  that  in  the 
present  case  the  parties  have  a^eed  that  the  embargo  sbooU 
not  have  the  effect  of  dissolving  the  contract.  For  it  is  to  be 
remembered  that  the  mariners  were  not  permitted  to  reniBiii  a 
board  earning  their  wages,  but  were  removed  up  the  counln. 
Did  tbey  then  come  back  on  any  fresh  contract  f  Was  there  m; 
intimation  to  ihem  that  there  was  an  end  of  the  voyage  ?  Ni 
sach  thing  appears.  Now  I  say  if  either  of  these  parties  W I 
right  to  put  an  end  to  the  contract,  yet  neither  of  them  exen-igri 
tfatit  right.  The  captain  considered  the  mariners  as  his  <m, 
and  they  him  as  their  master,  and  ofiered  to  do  aoy  thing  llin 
could  for  the  benefit  of  the  owners  in  that  distant  part  of  tk 
world,  by  completing  the  voyage  and  bringing  the  ship  hone. 
Had  they  refused  so  to  do,  the  owners  would  perhaps  havepn^ 
cured  another  crew.  Abandonment  does  neoessurily  put  an  end 
to  the  contract  between  tbe  owner  and  the  sailors.  Theinsmd, 
indeed,  had  a  right  to  say  to  the  underwriter  that  there  mti 
total  loss,  for  the  assured  are  secured  by  the  policy  as  well  ag'siU 
a  of  priuces  as  agaiust  capture.     The  right  to  al 
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by  the  act  of  the  Russian  Government,  had  been  stopped  by  the        1808. 

act  of  God.     Suppose  in  consequence  of  stormy  and  tempestR-      

ous  weather,  they  are  obliged  to  winter  in  foreign  parts,  and  the  Bbal« 
crews  are  under  the  necessity  of  abandoning  their  vessel  in  cold  Tbompsoit. 
climates,  if  there  be  no  stipulation  to  the  contrary  the  owner 
will  have  his  freight  notwithstanding.  Unless,  therefore,  the 
nature  of  the  act  of  the  Russian  Government  completely  altert 
its  effect  in  point  of  law,  there  being  no  difference  with  regafd 
to  inconvenience,  the  case  must  be  governed  by  the  principle 
laid  down  in  Paradine  v.  Jane.  The  parties  know  what  they 
818  about ;  they  contract,  the  one  for  the  voyage  and  the  other 
to  carry  the  cargo  at  so  much  per  ton.  The  sailors  have  gone 
the  voyage  to  Petersburgh  and  they  have  come  back.  In  their 
contract  they  said,  we  will  be  paid  so  much  per  month.  It  ap* 
pears  to  me,  therefore,  in  the  first  place,  that  an  embargo  does 
not  necessarily  put  an  end  to  the  contract,  though  I  do  not  say 
that  there  may  not  be  cases  where  it  may  amount  to  a  total  loss. 
But  I  cannot  think  that  it  is  absolutely  necessary  to  consider  this 
detention  as  a  capture.  It  was  a  detention  which  might  possibly 
be  intended  to  be  a  capture  in  a  certain  events  and  if  that  event 
had  taken  place  it  would  have  been  a  capture.  In  considering 
this  case  I  lay  great  stress  on  the  conduct  of  the  parties.  Possibly 
the  Defendant  was  absolved  from  his  contract  with  the  sailon;^ 
and  if  he  had  thought  fit,  by  the  language  of  the  articles^  he 
might  have  hired  other  sailors.  But  he  has  not  done  so.  Both 
the  captain  and  the  sailors  have  elected  by  their  conduct  to  con- 
sider themselves  as  acting  under  that  contract.  However  the 
Emperor  of  Russia  might  think  proper  to  separate  the  crew  from 
the  ship  and  take  the  command  from  their  master,  the  sailors 
"boldly  and  faithfully  did  their  duty  to  their  commander^  and  did 
not  avail  themselves  of  the  opportunity  of  deserting  the  ship, 
which  if  they  had  done  I  will  not  say  what  the  conseguences 
might  have  been,  for  a  seaman  i^  not  boundAo  submit  to  all 
sorts  of  hardships.  In  this  case  every  man  on  board  did  his 
duty,  in  consequence  of  which  the  ship  was  brought  safe  to  the 
port  of  delivery  and  earned  her  freight.  In  Blight  v.  Page  it 
was  strongly  urged  that  as  the  ship  was  absolutely  prevented 
from  going  into  a  foreign  port,  where  she  was  to  be  furnished 
with  a  cargo^  both  parties  ought  to  bear  the  loss  equally.  But 
the  Court  said  that  as  the  merchant  had  stipulated  to  furnish  a 
cargo  he  was  bound  to  perform  his  contract.  Embargo  is  a  com- 
mon incident  in  all  voyages  when  Great  Britain  is  at  war  with 

other 
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-fMH.       WlieT  TOuntries.    Howevw  tfeitt  incident  may  be  considered  in 

^^•^ — ^       the  charter- party  it  rcrtaiiilj-  has  been  kept  out  of  sight  in  the 

•^J^^t't       contract  with  the  marioers.     Now  why  did  not  the  ship-owau 

tMttn«)*'     eripulate  with  the  mariners  that  in  case  of  detention  they  shooH 

'"'^,     '      not  continue  to  earn  their  wages '.     It  was  perfectly  compeleiii 

_n«^ .  >.      te  them  so  to  do,  and  I  trust  that  in  future  they  %ril1  do  so  ;  foe 

ttt'the  trne  principle  of  Iladleif  v.  Clarke  and  Blight  v.  Pagt, 

Vitb  which  cases  I  am  not  disposed  to  quarrel,    if  the  party  do 

tot  proride  against  that  which  is  a  common  risk,   but  makes  a 

funeral  contract,  he  must  swffer  for  his  neglect.      The  only  (|ni¥- 

titMls  in  this  case  arc.  Did  this  voyage  subsist;  and  hns  the  sails 

^  a^  right  to  recover  his"  monthly  wages  for  all  the  time  which  he 

ttrved  during  that  voyage?  I  am  of  opinion  that  he  has  notfor- 

fiiited  his  wages  by  any  act  of  his  own ;  that  the  voyu^  subsisted, 

^ftt  during  the  continuaitcc  of  the  voyage  his  wa^s  were  goi^ 

Sft,-aad  that  fac  bos  a  right  to  recover  them. 

"*"  "■  Jndgment  for  the  DefendaoL 

in  T-' 

Majtsi.     'nie     Master,    Wardens,     and     Cooimonally  of  the 
['■  Butchers'  Compant  v.  Bullock. 

A  penally  of  3~VKBT  OH  a  by-law.  The  declaration  recited  a  ebarter  iucffl- 
h«  '■"iiMrd  ^"^  poratingtheaocietyof  the  art  or  mystery  of  butchers  withii 
bjoneafiiic  the  city  London,  the  liberties  and  suburbs  thereof,  and  withii 
^Qt'dTc'r','^''"'  ^y  '^*^'"'  V^^ice  or  places  whatsoever  within  the  space  of  t«» 
CJompinj  on  miles  from  the  said  city  of  London  by  tlie  name  of  '  The  Maslff. 
f?-r!.?!ri"'.''  Wardens,  and  Commonalty  of  the  Art  or  Myate^  of  BaUfieS 
of  the  city  of  London,'  and  that  power  was  granted  to  t 
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f>iFer  or  put  to  sale  or  sell  any  flesh  upon  the  said  day,  and  that 
any  person  who  should  offend  contrary  to  any  part  of  that  or-      — - 
dinance  should  forfeit  and  pay  to  the  said  master^  wardens,  and    ^^  ^^ 
commonalty,  for  the  first  time  205.,  for  the  second  time4Qi.t     ^^^fftt 
and  for  every  time  after  3/. ;  and  that  the  sum^  of  money  ibr- 
feited  should  be  to  the  use  of  the  master,  wardens,  and  caiok 
monalty,  and  the  action  should  be  brought  in  their  name;  and 
also  that  if  any  member  of  the  said  company  within  the  city  of 
London,  the  liberties  or  suburbs  thereof,  or  within  any  other 
place  within  the  said  space  of  two  miles  from  the  said  city  of 
JLondon^  did  or  should  thereafter  infringe,  break,  ojQnotdolj 
observe  any  act,  order.,  or  ordinance  in  those  orders  or  ordi-* 
nances  expressed  or  contained,  and  should  thereby  incur  anj 
penalty,  fine,  or  forfeiture  in  the  said  order  or  ordinances  con* 
tained,  and  should  or  would  deny^  reftise,  or  neglect  to  pay  suob 
sum  or  «nm8  of  money  as  should  happen  at  any  time  thereafter 
by  him  or  them  to  be  forfeited  or  due  to  the  said  master,  war- 
dens, and  commonalty  for  any  pain,  penalty,  or  forfeiture  or 
breach  of  any  of  the  said  acts,  orders,  or  ordinances^  it  shonld 
be  lawful  for  the  said  master  and  wardens  to  recover  such  peni^ 
ties,  4rc.  by  action  of  debt  in  any  of  His  Majesty's  courts  of  re- 
cord at  fVestminster*    It  then  stated  a  confirmation  of  the  by- 
laws jmd  notice  to  the  Defendant ;  and  proceeded  to  allege  a 
breach  of  the  by-law  by  the  Defendant  in  exposing  to  sale  meal 
on  a  Sunday,  **  whereby  the  Defendant  forfeited  to  the  Plains 
tifis  for  Ins  said  offeuce  the  sum  of  205.,  and  which  said  snm  of 
20s.  \m  the  said  Defendant  afterwards,  to  wit,  on,  ifc.  was  duly 
veqnesled  by  the  said  Plaintiffs  to  pay  to  them,  to  wit,  at,  ^c. ; 
bat  the  Defendant  then  and  there  wholly  refused  and  neglected 
to  pay  the  sarnie.     By  reason  whereof  an  action  accrued,"  Sfc^ 
Tbe  cause  was  tried  before  Ivocd  Jlvanley  Ch.  J.  at  the  GuUd* 
hnil  SittiogalGfter  last  Hilary  term,  when  a  verdict  was  fousd  for 
the  Plaintiffs,  with  liberty  to  the  Defendant  to  move  that  a  noiH' 
mii  might  be  entered« 

.V  Accordingly  sfioy/eySeijt.  on  a  former  day  obtained  a  role  xnt 
fyf.  Mtenag  a  nonsuit  or  setting  aside  the  verdict  and  graatiiig  a 
new  trial.  He  moved  on  two  grounds ;  first,  that  the  by-law 
upon  the  face  of  it  was  bad,  since  it  professed  to  regulate  the 
toida  of  Butchers  out  of  the  limits  to  which  the  charter  extend-^ 
ad (  for  the  words  of  the  by-law  were,  '*  that  no  person  ex^«> 
cisiny  the  trade  and  inhabiting  within  the  said  city,  4r^*  should 
hfff^  open  shop  on  a  Sunday ^  without  adding  within  jthe  said 
VOL,  III.  P  F  city. 
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city,  to  vliiob  limits  he  contended  the  by-(av  oagbt  to  bmye  ben 
confined  in  it<terms.  Secondly,  That  at  the  tr^  the  PtuDti& 
hnd  failed  in  proving  a  deomiid  of  the  sura  forfeited,  which  In 
the  tenns  of  the  by-taw  was  made  necessary^  and  was  alleged  ii 
the  declamtion. 

Shepherd  and  Bett  Serjts.  shewed  cause,  but  were  stopped  in 
the  Court  from  arguing  the  first  point,  which  they  said  mi^ 
be  birougfat  on  by  a  motion  in  arrest  of  judgment.  With  respect 
to  die  second  objection,  they  insisted  that  the  demand  alleged  ii 
tbe  declaration  did  not  amount  to  a  special  demand,  batwasM- 
thing  more  than  a  Iket  sapius  requisilus,  and  therefore  need  aai 
Ik;  provwl  iiiiloss  nuAo  licre.ssary  ty  tlie  terms  of  tiie  bv-la»i 
that  the  by-law  created  n  duty  in  the  parly  to  pay  inunedialeh 
he  committed  the  offence,  and  that  as  the  offence  waa  contnuUed 
by  his  own  act,  and  be  could  not  be  ignorant  of  tbe  penalty  vUA 
he  thereby  incurred,  it  was  his  business  to  pay  without  uj 
format  demand  on  tbe  part  of  tho  company.  They  referred  U 
liii//.  ^Ar./o.  408.  ;)/.6-whereitissaid.  If  y#.  is  indicted  is  i 
leet  for  an  encroachment  in  the  highway,  and  afterwards  J.  dm 
and  Ii.  his  heir  continues  the  encroachment,  and  on  this  an  ori/^ 
is  made  in  the  )ect  that  B.  shall  reform  the  encroachment  uudH 
a  penalty  of  40s.,  and  for  not  reforming  thereof  tbe  lord  of  tW 
leet  brings  an  action  of  debt,  he  need  not  allege  that  B.  hti 
notice  of  the  order  made;  and  James  v.  Putney,  Cro.  Cdr.4M- 
to  the  same  effect.  They  obsened  that  thou^  it  was  trne  i 
any  thing  were  to  be  done  previous  to  the  conuneucemeBl  rf 
the  action  the  dccliinition  must  allege  it  to  have  been  done,  yd 
in  this  case  the  words  ot"  tbe  by-law  were,  shall  deny,  refwe. 
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hare  implied  the  necessity  of  a  deiaand,  yet  being  coupled  with 
the  words  deny  and  refuse  it  must  be  taken  to  mean  »,  negleot 
after  demand  ;  and  if  it  oould  bear  tj^t  signification  liie  Court 
would  be  inclined  to  adopt  it  in  a  case  where  the  penalty  being 
extremely  small,  the  costs  of  an  acUon  might  exceed  that  penalty 
before  the  Defendant  had  an  opportunity  of  puttii^  a  stop  to  it 
by  paying  the  sum  forfeited ;  thsU  snob  probably  w«s  the  reason 
why  the  words  '*  defty,  refuse^  or  sieglect'*  were  iiiti9d«ioed  hf 
the  company  into  the  by-law ;  he  observed  that  this  deolainiitioa 
was  settled  by  the  late  Mr.  Seijt-  ^dair  and  the  present  Lord 
Chief  Justice  of  the  King's  Bench,  who  had  deemed  it  necessary 
to  introduce  an  averment  of  a  request,  fcoHi  which  it  may  be  in- 
ferred that  they  thought  a  request  essential*  or  at  least  that  it  wais 
a  questionable  point. 

Cur;  adv,  mdi. 

There  being  a  difference  of  opinion  among  the  learned  Judges 
they  delivered  their  judgments  this  day  seriatim. 

Chambre  J.  As  the  1st  objection  taken  in  this  case  appears 
upon  the  record,  it  is  not  necessary  for  us  to  consider  it  in  this 
stage  of  the  proceedings.     The  other  objection  is  founded  in  « 
supposed  defect  of  evidence  at  the  trial,  the  Plaintiff  haviag 
fMled  in  proving  a  demand  of  the  penalty.     The  declaration 
states  a  particular  request,  but  if  that  be  unnecessary  it  is  not 
contend^,  nor  indeed  can  it  be,  that  it  is  any  thing  more  than 
surplusage.     It  is  urged,   howevar,    that  though  the  express 
words  of  the  by-law  may  not  perhaps  have  made  a  demand  ne^ 
oessary,  yet  that  so  strong  an  indication  of  intent  that  there 
should  be  such  a  previous  demand  is  manifested  in  the  dispose 
tioR  <rf*  the  words  on  which  this  question  arises  as  will  induce  the 
C^rt  to  hold  such  demand  necessary.     One  part  of  the  by-law 
constitutes  the  offence  and  gives  the  penalty ;  another  part  de- 
clares how  that  penalty  shall  be  reeovered.    I  am  not  aware, 
however,  that  the  division  of  the  clauses  affords  ajoj  inference 
in  support  of  the  Defendants  argument.    The  sale  of  meat  on 
Sunday  is  the  offence  ;  the  penalty  attaches  on  the  4;omflii86ion 
of  that  offence,  and  the  whole  corporation  is  authorized  to  sue  on 
denial,  refusal,  or  neglect  of  pajrment ;  on  the  last  of  these  teimK 
the  whole  question  turns.     Before  we  deprive  these  words  of 
their  proper  meaning  we  ought  to  be  assured  that  they  wontd  b» 
ambiguous  or  repugnant  to  something  dse,  unless  a  meaning  were 
affixed  to  them  different  from  the  ordinary  acceptation.     Quoiie 
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UOBi  Htilla  ambiguitai  (h  verbis,  nulla  expotitio  contrd  terba  aprtas 
— — —  Jitnda  est.  There  do  not  appear  to  be  aay  three  wmds  io 
^4*.^?^''  ^^^  Etig/ish  language  more  ionocent  of  ambiguity  than  the 
BBTcaiM*  Tords  denj,  refuse,  or  neglect.  The  ward  deoy  certainlj  im- 
"'"  plies  a  previous  request,  and  so  does  the  word  refuse,  thongfa 
BvLLoci.  in  some  forniB  of  pleading  indeed  the  latter  has  not  tint  sigi^ 
oation,  as  where  in  a  declaration  it  is  alleged  that  the  D^eai- 
ant  hath  refased  and  still  does  refuse.  In  this  case,  howenr, 
I  think  it  does  imply  a  request,  but  the  by-law  goes  farther  aal 
adds,  if  the  party  offending  neglect,  whioh  means  nothing  mote 
than  if  he  omit.  It  has  been  observed  that  the  penalty  coos^ 
qnent  upon  the  offence  being  very  small,  if  an  action  were  ccn- 
menced  without  a  previons  demand  it  might  create  unneceitu; 
expence.  That  consideration,  however,  cannot  indnoe  iMt» 
alter  the  by-law.  It  is  admitted  indeed  that  if  no  such  wwdi 
bad  been  introduced  into  the  by-law,  the  Plaintiffs  by  lia 
general  operation  of  taw  would  have  been  entitled  to  reomr 
the  penalty  without  any  previous  demand.  It  is  tme  that  lia 
company  might,  if  they  pleased,  restrain  that  right,  bat  I  it 
not  find  a  single  expression  which  evidences  their  intentka* 
to  do.  If  is  said  tliut  tlic  word  neglect  is  qualified  by  tbeav 
oompauyiog  words ;  but  is  that  so  I  The  words  are  disjoined; 
the  meaning  is,  if  the  oflending  person  deny,  or  if  fae  refufr,  or 
aven  if  he  neglect  to  pr.y,  he  shall  be  liable  to  an  action.  1^ 
mily  objection  to  this  construction  is,  that  the  clause  vbick 
directs  in  what  manner  tbe  penalty  shall  be  recovered  is  therek; 
rendered  nugatory,  since,  according  to  this  construction,  ti» 
clause  will  have  no  other  effect  thnn  would  have  resulted  ^w 
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of  twenty  shillings  for  exposing^  meat  to  sale  on  a  Sunday:  they 
have  stated  in  their  declaration  an  actual  demand  or  request 
made  to  the  Defendant  to  pay  the  penalty,  anc^  they  have  failed 
in  proving  it.  The  question  between  us  is.  Whether  this  alle- 
gation is  mere  surplusage,  or  whether  the  demand  is  not  made 
substantially  necessary  by  the  terms  of  the  by-law  ?  I  think  an 
actual  demand  is  necessary.  The  company  are  authorized  by 
their  charter  to  make  by-laws  for  the  regulation  of  the  trade, 
not  only  among  their  own  members,  but  also  among  all  per- 
sons who  exercise  the  trade  within  the  city  of  London,  or  tWo 
miles  thereof.  The  by-law  in  question  inflicts  a  penalty  of 
twenty  shilliugs^  not  on  all  who  sell  meat  on  a  Sunday,  but  on 
all  who  keep  open  shop,  or  offer  meat  to  sale  on  a  Sunday ;  and 
it  has  this  clause,  that  if  any  one  shall  deny,  refute,  or  neglect 
to  pay  the  penalty  the  same  shall  be  recovered  by  action  of 
debt.  Now  as  this  by-law  affects  strangers  as  well  as  members 
of  the  corporation,  since  it  respects  acts,  which  are  not  neces- 
sarily penal,  but  are  open  to  explanation,  and  may  be  inno- 
cent or  penal,  according  as  they  aref  explained,  and  as  it  in- 
flicts a  penalty  of  twenty  shillings  only,  which  is  much  less  than 
the  mere  costs  of  a  writ,  when  I  am  called  upon  to  say  whe- 
ther this  clause,  which  declares  under  what  circumstances  the 
action  of  debt  shall  be  brought,  has  no  meaning  at  all,  and  is 
mere  surplusage,  or  whether  it  has  a  meaning  and  is  intended 
for  the  relief  or  security  of  those  who  may  be  charged  with 
offending  against  it,  I  own  I  cannot  hesitate  in  delivering  my 
opinion  that  it  should  receive  the  milder  interpretation.  But 
if  I  thought  the  by-law  so  equivocal  as  to  be  fairly  open  to 
either  interpretation,  I  still  should  lean  to  that  exposition  which 
the  company  themselves  have  put  upon  it  by  the  form  in  which 
they  have  declared.  The  words  of  the  clause  in  question  are, 
"  if  any  one  shall  deny,  refuse,  or  neglect  to  pay."  It  is 
agreed  on  all  sides  that  if  this  clause  had  been  omitted,  th^ 
offender  would  have  been  liable  to  an  action  of  debt  without 
any  previous  demand.  The  question  is.  Whether  these  words 
mean  only  that  he  shall  in  all  .cases  be  liable  to  an  action,  or 
whether  only  in  cases  of  denial  or  refusal,  or  of  neglect  under 
particular  circumstances.  A  man  cannot  well  deny  or  refuse 
till  he  is  charged  with  an  act  or  requested  to  do  it :  both  these 
words,  therefore,  imply  a  previous  demand.  With  respect 
to  the  word  tieglect,  it  does  not  exclude  the  notion  of  a  prior 
•  requi- 
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reqotsition,  tt  is  not  necessarily  csnflned  to  an  omissioD  befoiv 
demand,  for  a  man  ma;  n^gleet  to  do  a  thing  after  he  is  n- 
qnested  to  do  it.  It  is  in  this  respect  eqniToeal.  A  nun  na; 
neglect  to  do  a  tiring  after  request,  or  be  may  neglect  befoie. 
He  vord  therefore  being  tbvs  eqniroGal,  I  tbiok  with  mj 
Brother  Bayleif  (to  whom  indeed  X  am  indebted  for  ahaoat 
every  aignment  I  can  urge  in  support  of  my  opinioii)  that  it 
flhoald  receive  its  interpretation  aeeordbg  to  tbe  emBpany  ii 
which  it  is  found,  or  in  other  words  aceording  to  the  context 
"  Deny  or  refnse"  imply  a  jwior  notice ;  "  neglect"  may  « 
may  not  re<{nire  it  according  to  the  intention  of  those  wk 
made  the  clause :  then  I  will  give  it  that  interpretation  wUd 
win  make  all  the  words  efTectire  and  consistent,  and  not  thit 
which  will  take  away  all  raeaniog  from  the  two  former  word^ 
and  render  the  whole  clause  nugatory.  By  giving  this  cco- 
stmction  to  the  terra  "  neglect"  all  tbe  three  words  will  bm 
an  effectiTc  meaning,  for  a  man  may  negleet  after  demand, 
though  be  neither  denies  tbe  foct  nor  refuses  to  pay ;  he  im 
on  receiving  notice  engage  to  send  the  money  to  the  officer  rf 
the  corporation  or  to  pay  it  within  a  limited  time,  and  by  ne- 
glecting to  pay  it  may  incur  the  penalty:  and  perhaps  the  cor- 
poration had  doabts  whether  under  such  circumstances  be  cndd 
be  considered  as  denying  or  refusing  to  pay  nnless  they  made 
another  demand.  The  framers  of  this  by-law  might  have  voj 
good  reasons  for  requiring  a  notice  to  be  given  before  an  actino 
should  be  brought.  The  by-law  binds  themselves  as  well  ss 
all  who  sell  meat  on  Sunday  within  their  jurisdiction.  Not 
every  sale  was  to  be  penal ;  cases  of  necessity  might  afibid  an 
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clause  will  then  have  this  meaning;  whether  the  person  charged 
as  an  offender  denies  the  fact  or  not,  whether  he  refuses  to  pay 
or  not,  is  immaterial,  if  he  does  not  as  soon  as  he  has  sold 
meat  on  a  Sunday  come  immediately  and  pay  his  twenty  shil- 
lings to  the  officer,  he  shall  be  considered  as  gi^ty  of  negleot, 
and  shall  be  liable  to  an  action  of  debt.  I  do  not  in  my  con< 
science  belieye  that  this  was  their  meaning ;  the  allegation  of 
notice  in  their  declaration  warrants  me  in  saying  they  do  not 
so  understand  their  own  by-law  at  this  day;  and  I  see. no 
reason  why  I  should  join  in  forcing  such  an  interpretation  on 
them  as  may  be  productive  of  oppression,  when  the  milder  in- 
terpretation can  be  attended  with  no  inconvenience  worthy  at- 
tention, for  it  is  as  easy  to  give  a  notice  as  to  serve  a  writ ;  and 
the  offenders  are  not  in  general  persons  who  are  likely  to  run 
away  to  avoid  paying  twenty  shillings ;  they  may  as  easily  be 
found  after  notice  as  before.  I  think,  therefore,  in  this  case 
there  should  be  a  nonsuit  entered. 

Hbath  J.  This  matter  appears  to  me  to  lie  in  a  vei^r 
narrow  compass.  I  can  add  but  little  to  what  has  been  said  ky 
my  Brother  Chambre.  It  seems  to  me  that  the  corporation 
intended  to  enumerate  every  species  of  non-feasance^  and  hav- 
ing used  the  words  deny  and  refuse,  they  superadded  another 
word  with  a  different  signification.  If  the  word  "  neglect" 
was  intended  to  have  no  other  meaning  than  the  two  preced- 
ing words  why  was  it  added  ?  When  words  are  added  to  words, 
they  are  designed  to  extend  the  meaning  of  those  first  men- 
tioned. The  law  is  not  very  curious  in  respect  of  demands 
previous  to  the  commencement  of  an  action.  If  a  bill  of  ex- 
change be  made  payable  on  demand,  bringing  the  action  is 
considered  as  a  sufficient  demand.  So  in  Hope  v.  Colman, 
2  Wils.  221.,  to  debt  on  an  annuity  the  Defendant  pleaded  that 
it  was  payable  only  if  personally  demanded  by  the  Plaintiff, 
and  that  the  Plaintiff  did  not  personally  demand  it ;  the  Court 
were  of  opinion  that  the  demand  was  not  traversable  in  that 
action,  though  it  might  have  been  so  if  an  action  had  been 
brought  upoti  the  covenant.  It  is  true  that  they  also  observe 
lipon  the  circumstance  of  the  requisition  that  a  demand  should 
be  made,  being  introduced  in  a  parenthesis  in  the  deed :  which 
is  indeed  an  absurd  reason,  and  in  some  measure  diminishes  the 
authority  of  the  report. 

Lord  Alvanley  Ch.  J.    I  am  of  the  same  opinion  with  my 
Brothers  Heath  and  Chambre.   I  consider  the  words  '*  ilany  per- 
son 
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■OB  iImU  deny,  refoie,  or  negleot,"  not  as  TeBtrainii^  the  i^W 
to  Wii^  the  action,  but  merely  ai  deacriptiTe  of  tbe  pwtia 
^.TST'  Bguwt  whom  the  action  shall  be  broagbt  in  xe^Mct  erf'  the  cob- 
wM^n*'  minion  of  tbe  offence.  .It  is  said  tbat  great  advanta^  wodd 
ariae  from  noti^  being  fiven  t»  the  ofieoder ;  but  X  can  disconr 
DO  advantage  irhicfa  is  not  connterbalaneed  by  aa  ajnal  £»■ 
wtvwrti^.  Hardly  any  of  the  statutes  wiucb  inflict  pensltin 
veqnre  notice  to  be  given  to  the  parties.  The  penalty  if  ia- 
Aicted  by  a  by-law,  of  which  the  Defendant  vas  boand  to  tab 
■Dtke.  Why  sbonld  the  corpwation  give  notice  to  tks 
offender  <rf  their  intcatien  to.  hnag  an  sottoa  but  to  eoiMeb 
to  remove  himself  oat  of  the  way !  There  bein^  no  words  ii 
Ae  by-law  which  require  notice,  I  think  that  an  action  accrari 
without  it.  The  word  "  neglect"  mnst  be  altt^^tber  rejected 
onlesB  we  give  this  iat^rpretation .  to  the  b^<law.  That  wocd 
■eems  to  have  been  inserted  for  tbe  purpose  of  making  the  fUtf 
liable  upon  every  non-performance,  and  would  be  peifet^ 
nselew  unless  that  constmction  were  given  to  it.  I  think  there- 
fere  the  Plaintiffs  oogbt.oot  Id  be  nwvoited. 

Rale  diseharged. 


Dank  v.  Spvrbieh.  (a) 

The  following  certificate  was  sent  to  the  Lord  Chanc^or.     , 

This  case  has  been  argued  before  us,  and  we  are  of  opiniia 
that  upon  tbe  legal  construction  of  the  said  agreement,  the  Dw 
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Wye  v.  Fisher.  juMijub 

Tn  this  case,  the  Defendant  having  pleaded  the  general  issuQ.  ^  Pluntlff 

Non  assumpsit,  a  plea  of  bankruptcy,  and  a  plea  of  set-off,  the  ed  anlstae  to' 
Plaintiff  joined  issue  on  the  two  first  pleas,  and  tendered  aA  *  P'«»»  •"*•  <*•• 
^ue  on  the  third;  he  then  demanded  a  rejoinder,  though  the^  joinder  where 
Defendant  was  under  terms  to  rejoin  gratis,  and  consequently  ^  Dcfendint 
the  Plaintiff  was  at  liberty  to  have  added  the  similiter  to  the  tenns  to  rejoin 
third  plea  without  demanding  a  rejoinder;  the  Defendant  5^J^ju_ 
not  having  rejoined,  the  Plaintiff  signed  judgment  for  want  judgment  ro- 
of a  rejoinder.  Sde'idJhS** 
Clayton  Seijt.  now  shewed  cause  against  a  rule  nisi  for  setting  cosu,  became 
aside  the  judgment  and  subsequent  proceedings  thereon,  and  ad-  ^^^^^ 
mitted  that  of  late  years  a  rule  had  been  introduced  in  favour  of  added  the  jM. 
Plaintiffs,  allowing  them,  in  cases  where  the  Defendant  is  under  ^^  '"■••J^ 
such  terms  as  in  the  present  case,  to  add  the  skniliUr  without  any 
demand  of  a  rejoinder;  but  contended  that,  this  being  a  rule  in- 
troduced 
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trodiicccl  for  the  benefit  of  the  Plaintiff,  he  was  still  at  hbertr  ti< 
wave  it  and  demaDtl  a  rejoinder,  und,  consequentlj,  the  Defto- 
dant  not  having  complied  with  that  demand,  the  Plainttf  ni 
right  in  signiog  his  judgment. 

Shepherd  Serjt.  contra,  insisted  thatthe  judgiii«it  wasirrepi- 
lar,  being  signed  against  the  DefenduDt  for  not  doing  that  wtiik 
the  Plalntifr  might  liave  done  for  him.  He  observed,  thai  it 
Defendant  was  deceived  by  the  conduct  of  the  Plaintiif ;  for* 
he  knew  the  Plaintiif  might  add  the  similiter,  he  stood  still  a- 
pecting  a  notice  of  trial  while  the  Plaiutifi'  was  signing  jodf- 
meitt  against  him. 

The  Court  were  of  opinion,  that  as  the  rule  of  adding  ^ 
simitiler  was  introduced  for  the  benefit  of  Plaiiititfs,  they  had* 
right  rcnimciarejiiri  pro  se  introdaclo;  bnt  as  it  was  not  o««- 
sary  for  the  Plaintiff  to  have  adopted  this  oircaitoiis  cosnc 
they  set  aside  the  judgment  and  subsequent  proceedings  lh«na 
without  costs. 


junaieiti.  Geouge  BiitCit  Esquire  v.  The  Bishop  of  Litchfieid 
andCovENTBT,  ChaulesOakes  Esquire,  and  Johx 
Hunt  Clerk. 

inq^areim-  /JvjitE  itipEDtT.  Thp  declaration  Stated  that  the  Defendaib 
fci^'Jip^-  '^'^'"^'  sii'iiou^l  lo  answer  the  PlaintifT  in  a.  plea  that  An 

cHihttoM  permit  him  to  present  a  fit  person  to  the  church  o(  llaniinKorA 
wbsl'h"'"'"  in  'he  county  of  Stafford,  and  in  the  diocese  of  the  said  bisfccii, 
luned,  being  which  wiis  void  ^c,  and  also  (o  a  certain  other  church  of  Hn^ 
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belonged  to  the  Plaintiff  to  present  a  fit  person  to  the  said        1803. 
churchy  but  the  Defendant  hindered  him,  &;c. 


Thesecond  count  alleged  that  John  Wyrley  Esq.  on  the  9th  of  ^'"^ 
July  1767>  at  Handsworth  in  the  connty  aforescud,  was  seised  as  Tlie  Bbhop  of 
of  fee  and  right  of  three-fourth  parts  of  the  advowson  of  the  ^^V'^'^^i^' 
chnrch  secondly  above-mentioned,  as  in  gross  by  itself;  that  is  othcn. 
to  say,  to  present  to  the  said  chnrch  in  three  successive  turns  in 
every  four  turns,  the  whole  into  four  turns  to  be  divided.  And 
being  so  seised  to  the  same  church,  being  vacant,  presented  as  in 
his  first  turn  one  John  Birchyhis  clerk,  who,  at  the  presentation 
of  the  said  John  Wyrley,  was  admitted,  instituted,  and  inducted 
into  the  same  in  time  of  peace,  in  the  time  of  His  present  Ma- 
jesty. And  the  said  John  Wyrley  being  so  seised  as  last  afore- 
said, and  the  last  mentioned  church  being  full  of  the  said  John 
Birch,  the  incumbent  thereof,  the  said  John  Wyrley  afterwards, 
to  wit,  on  the  11th  day  of  January  in  the  year  of  our  Lord 
1772,  at  Handsworth,  duly  made  and  published  his  last  will  and 
testament  in  writing,  and  thereby  devised,  among  other  things, 
all  his  estate  of  and  in  the  last-mentioned  advowson  to  G.  Birch 
Esq.  and  his  heirs ;  and  afterwards,  to  wit,  on  the  day  and  year 
kwt  aforesaid,  at  Handsworth  aforesaid,  in  the  county  aforesaid, 
died  so  seised  as  last  aforesaid,  and  without  revoking  or  alter- 
ing his  said  will,  by  reason  whereof  the  said  G.  Birch,  on  the 
death  of  the  said  John  Wyrley,  became  and  was  seised  as  of  fee 
and  right  of  the  said  three-fourth  parts  of  the  advowson  of  the  - 
last  mentioned  church  as  in  gross  by  itself ;  and  the  said  G. 
Birch  being  so  seised  as  last  aforesaid,  the  same  church  after- 
wards, to  wit,  on  the  28th  day  of  June  in  the  year  of  our  Lord 
1776,  at  Handsworth  aforesaid,  became  vacant  by  the  death  of 
the  said  John  Birch ;  whereupon  the  said  G.  Birch,  being  so 
seised  as  last  aforesaid  to  the  same  church,  being  so  vacant  as 
last  aforesaid,  presented,  as  in  bis  second  turn,  Thomas  Lane, 
hia  clerk,  who,  at  the  presentation  of  the  said  G.  Birch,  was 
admitted,  instituted,  and  inducted  into  the  same  in  time  of 
peace,  in  the  time  of  His  present  Majesty ;  and  he  the  said 
G.  Birch  being  so  seised  as  last  aforesaid,  the  same  church 
afterwards,  to  wit,  on  the  1st  day  of  October  in  the  year  of  our 
Lord  1802,  became  and  was  vacant  by  the  death  of  the  said 
Thomas  Lane,  and  yet  is  vacant ;  by  reason  whereof  it  belongs 
to  the  gift  of  him  the  said  G.  Birch  to  present,  as  in  his  third 
turn,  a  fit  person  to  the  said  church  ;  and  the  said  Bishop, 

C.  Oakes, 
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1809.       C.  Oakes,  and  John  Hunt,  do  nnjostly  hinder,  tfc.  to  the  da* 
*     mage,  i^c. 

BimcK>  r^^^  Bishop  pleaded  that  he  neither  had  nor  claimed  any 

mie  BiaiK>p  of  thing  in  the  said  rectories  and  parish  churches,  but  the  adnuf* 

ScT  tod  **'  aion,  institution,  S^c.  as  ordinary,  Sfc. 

MMBk  The  Defendant  Hunt  pleaded  that  he  did  not  hinder  the 

Plaintiffs  from  presenting,  Sfc. 

The  Defendant  C.  Oakes  pleaded  two  pleas,  stating  a  deai 
of  grant  between  the  said  C.  Oakes  and  John  Wj^rley,  biK 
which  was  lost  by  time  and  accident,  by  which  C.  Oakes  gafO 
to  John  Wyrley  the  last  presentation  in  exchange  for  the  flmr 
rig^t  of  presentation.  On  these  pleas  issues  were  joined.  -He 
then  pleaded,  thirdly,  **  that  the  said  G.  Birch  ought  not  to 
have  or  maintain  his  said  action  against  him,  because,  protest- 
ing that  the  said  G.  Birch  never  was  seised  of  the  whole  of  ttMi 
said  advowson  in  the  said  first  count  of  the  said  declaration  men- 
tioned,  or  of  three-fourth  parts  of  the  said  advowson  in  the  s»> 
cond  count  of  the  said  declaration  mentioned,  the  said  €•  Oglffs. 
says,  that  the  said  church  in  the  said  first  count  of  the  said  di^ 
claratton  mentioned,  and  the  said  church  in  the  said  secMd 
count  of  the  said  declaration  mentioned,  at  the  s^  .tUnei^, 
when,  Sfc.  was  and  still  is  one  and/ the  same  church,  and  not 
other  or  different.  And  that  Marjf  Oakes,  deceased,  uk,  hie^. 
lifetime,  to  wit,  on  the  fUih  day  of  November  A.  D.  1731»  wa« 
seised  of  and  in  one  moiety  of  Uie  advowson  of  the  said  churcK 
to  present  to  the  said  church  one  turn  in  every  two  turn$,  in  grpM 
by  itself  as  of  fee  and  right ;  and  the  said  Mary  Oakes,  beipg 
so  seised,  she  the  said  Mary  Oakes  afterwards,  to  wit»  on  the 
said  24th  day  of  November  A.  D.  1731  aforesaid,  presented. to 
the  said  church,  being  then  vacant,  in  the  proper  turn  of  the 
said  Mary  Oakes,  one  John  Oakes,  her  clerk,  who  on  that  (MP^ 
sentation  was  admitted,  instituted,  and  inducted  into  the  church 
aforesaid,  in  time  of  peace,  in  time  of  our  late  Sovereign,  Lot^ 
King  George  the  Second,  and  became  the  incumbent  th^ce^f. 
And  the  said  John  being  such  incumbent,  and  the  said  iJLuff^ 
being  so  seised,  afterwards,  to  wit,  on  the  7th  day  of  Mar^, 
in  the  year  of  our  Lord  1746,  at  Handsworih  aforesaid,  b;  a 
certain  indenture  then  and  there  made  between  the  s^  Mm 
Oakes  on  the  ope  part,  i^nd  the  said  John  Oakes  of  the  other  pa^ 
(one  part  of  which  ^t^d.  indenture,  sealed,  S^c*  prof  erf)  she  tjbe.sai^ 
i/lf^xy  QqJce/s,  /or  the  poimderatiQi^,  therein  mqntion(Qd«^  ^  give 
;        ^  and 
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i    and  granfuoto  the^said  John  Oakes  andliis  heirg  the  afei^aid       1909. 
moiety  of  her  the  said  Mary  Oakes,  of  and  in  the  said  adrowsoo^      ■ 

I    to  have  and  to  hold  the  saiire  unto  the  said  JoAn  Oake^  and  bis       ^»«^ 

I   heirs  for  ever,  as  by  the  said  indenture  more  full  appears ;  by  IPheBWftpdt 
virtue  of  which  said  last  mentioned  indenture,  th^  said  John  ^^JlSt"' 

I    Oakes  became  and  was  seised  of  and  in  the  said  moiety  of  the       OAfiBj 
^d  advowson  as  of  fee  and  right;  and  the  said  JoAn  Oakes  b^ 

I   ing  so  seised  thereof,  afterwards  to  wit  on  the  8th  day  of  JUne, 
A.  D.  1767,  at  Handsworth  aforesaid,  by  a  certam  indentui^ 
then  and  there  made  between  the  said  John  Oakes  of  the  one 
part,  and  the  said  Charles  Oakes  of  the  o^er  part  (one  part  of 
which  said  last  mentioned  indenture  sealed  6fc.  prqferi),  the 
aaid  John  Oakes  for  the  consideration  therein  mentioned,  difl 
give  and  grant  to  the^said  C.  Oakes  and  his  heirs  the  aforesaid 
mtieiy  of  and  in  the  said  advowson,  to  have  and  to  hold  the 
aaame  unto  the  said  C.  Oakes  and^his  heirs  for  ever  ;  by  virtue 
of  which  said  last  mentioned  indenture  the  said  C.  Oakes  heh 
eatte  and  was  seised  of  and  in  the  aforesaid  moiety  of  and  in* 
the  said  advowson,  as  of  fee  and  right ;  and  the  said  C.  Oakt% 
ih^ing  so  seized  thereof,  the  said  church  afterwards,  to  wit,  oxy 
Ae  dliy  and  year  last  aforesaid,  became  vacant  by  the  death  o6 
A^  ^d  John  Oakes;  whereupon  one  JoAn  TFyr/py  Esq.  being  thetf^ 
itnd  there  seised  of  and  in  the  other  moiety  of  the  said  advoK^'^ 
i6n,  in  gross  by  itself  as  of  fee  and  right,  presented  one  Johd 
Birch  to  tiie  said  church  being  so  vacant,  in  the  proper  turn  <yf 
A^  said  John  Wyrley ;  and  the  said  John  Birch  upon  that  pre^ 
MilitlLtion  was  admitted,  instituted,  and  indticted  into  the  same^ 
e&urch  and  became  incumbent  thereof;  and  the  said  John  Birck 
beiiig  such  incumbent,  and  the  said  John  Wyrley^  being  so  seised 
ab  aforesaid,  he  the  said  John  Wyrley  afterwards,  to  wit,  on  the' 
11th  day  of  January,  A.  D.  1772,  at  Handsworth  aforesaid, 
duly  made  and  published  his  last  will  and  testament  in  writingV' 
executed  and  attested  as  by  law  is  required  for  passing  r^ 
estates,  and  thereby  devised  the  said  moiety  of  the  said  Johfk 
Wyrley,  of  and  in  the  said  advowson  to  the  said  G.  Birch  an^ 
tiiis  heirs ;  and  afterwards,  to  wit,  on  the  day  and  year  li^ 
^foresaid,  at  Handsworth  aforesaid,  died^so  seised  as  last  afore^ 
said,   without  revoking  or  altering  his  said  will;  by  virtue 
wliereof  the  said  G.  Birch  became  and  was  seised  of  and  in' 
Ae  said  last  mentioned  moiety  of  the  said  advowson,  as  of  fee  and' 
rig^ht ;  and  the  said  C.  Oakes  being  so  'iseised  of  th6  said  first  meii- 
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tioDtid  moiety  of  and  in  the  said  advowsoa  as  aforesaid,  tbe  mai 
church  afterwarda,  to  wit,  on  the  28th  day  of  June,  A.  D.  1776 
beoame  vacant  by  the  death  of  the  said  Joku  Birch ;  Thoeapa 
the  said  Giorge  Birch  then  and  there  presented  to  the  said  chnn^ 
b^ng  80  vacant,  one  Tkontu  Lane,  his  cleric,  who  apon  Ail 
preGeiitutiuii  u^  U(liuitlc;(l,  iustituted,  and  luducted  tothe  sasK. 
and  becHine  the  iuciunbeut  thereof:  And  the  said  church  afHr- 
wards,  to  wit,  on  the  Ist  day  of  Noveialier,  ji.  D.  1803,  becuw 
vacant  by  tbe  death  of  tbe  said  Thomas  Lane,  whereby  il  tbei 
and  there  belouged,  and  still  belougs  lo  the  said  C.  Oata  H 
present  a  tit  person  to  the  saine  church,  and  this  the  said  C 
Oakes  is  ready  to  verify ;  wherefore  lie  prays  jiulgment  if  tb 
said  G.  Birch  ought  to  have  or  maintain  his  aforesaid  acDci 
afpiinst  hiui,  together  with  his  damages  according  lo  the  fan 
of  tbe  Btatntt;,  iii  such  case  made  and  provided,  aud  a  inil  u 
the  bishop. 

To  this  third  plea  the  Plaintiff  demurred,  and  assigned  6* 
causes  of  demurrer,  "  that  the  same  plea  doth  not  disclose  an 
title  in  the  said  C.  Oakes  to  present  a  fit  person  to  the  chnrcii.  a 
that  plea  mentioned  at  the  present  vacancy  thereof.  And  fa 
that  it  is  not  alleged,  nor  does  it  appear  in  or  by  tltat  pies  ia 
what  right  or  by  what  title  tbe  said  G.  Birch  presented  tolk 
church  therein  meutioned,  the  said  Thomai  Lane  i  nor  vlieite 
that  presentation  was  made  by  virtue  or  in  pursuauce  of  a) 
grant  made  in  that  bdialf  to  tbe  said  G.  Birch,  or  bj  usoifk 
tiou  or  otIierwLsc.  And  for  that  the  same  plea  alleges  ibeuM 
churches,  in  the  first  and  second  counts  of  the  said  declaTBUa 
mentioned,   to  be  one  aud  the  same  church,  whereas  it  w^  bdI 
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'  the  statement  of  the  right  of  presentation  on  the  plea,  the  Defen-       18031 

*  dant  Oakes should  have  presented  to  the  last  torn,  and  the  presen- 
^  tation  of  the  Plaintiff  to  that  tarn  which  is  stated  to  have  taken 
^  place,  must  now  be  deemed  to  have  been  a  presentation  by  TUeBuhopof 

*  nsHrpation.    In  Bro.  Abr.  tit.  Quare  Impedit,  pi.  118,  where  an     ^^.t^i.  ** 
^  advowson  descended  to  four  co-parceners,  and  the  two  first  pre-       OttawL 

ii    seated  in  their  turn,  and  then  a  stranger  usurped  upon  the  third, 
i    it  was  held  that  upon  a  fourth  avoidance,  the  fourth  daughter 
•B    should  not  lose  her  turn  on  account  of  the  usurpation  suffered  bj 
3>    the  third  daughter.     It  makes  no  difference  that  in  this  case  Ae 
i)    second  turn  was  usurped  by  a  person  not  a  stranger  to  the  church, 
9    for  with  respect  to  that  turn  he  must  be  taken  to  be  a  stranger. 
I    Hie  doctrine  of  the  above  case  is  recognised  by  fViUis,  Ch.  J. 
in  Barker  v.  The  Bishop  of  London,  Willes,  659.    In  Bro.  Abr. 
tit.  Presentation,  pi.  26.  this  case  occurs ;  jt.  and  B.  having  a 
right  to  present  to  a  vicarage  by  turns,  A.  whose  turn  it  was, 
i     suffered  the  right  of  representation  to  lapse  to  the  Bishop,  who 
i     collated  a  clerk,  upon  whose  death  B.  presented,  and  it  was 
I     bold  that  he  had  a  good  right  so  to  do  ;  for  that  A.  by  letting 
the  living  lapse  to  the  Bishop  had  lost  his  turn.     Before  the 
7  Ann.  c.  18.  an  usurpation  not  resisted  would  have  been  con- 
clusive evidence  of  a  right  in  quare  impedit ;  and  the  party 
claiming  a  right  of  presentation  would,  upon  the  next  avoid- 
ance, have  been  put  to  his  writ  of  right.     Had  it  not  been 
therefore  for  the  provisions  of  the  statute  of  Anne,  the  Plain- 
tiff might  have  claimed   the   whole   advowson,    having  been 
allowed  to  usurp  upon  the  Defendant  in  the  last  turn.     Under 
that  statute,  however,  upon  any  subsequent  avoidance  the  parties 
are  at  liberty  to  litigate  the  question  as  if  there  had  been  no  usur- 
pation.    Soon  after  the  fire  of  London,  a  case  arose  which  is 
applicable  to  the  present ;  viz.  The  Bishop  of  London  v.  The 
Mercers'  Company,  2Str.  925.  Fitzg.247.  There  a  quare  impedft 
was  brought  by  the  Company  for  presentation  to  the  parish 
church  of  St.  Mildred  Poultry,  and  St,  Mary  Colehurst,  in  the 
city  of  London ;  the  declaration  stated,  that  both  churches  were' 
burned  down  by  the  fire,  and  the  two  parishes  were  united  by 
act  of  parliament,  with  right  reserved  to  the  patrons  to  present 
by  tums^  and  that  which  had  the  greatest  endowment  to  present 
first;  that  St.  Mildred's  Poultry  had  the  greatest;  that  the  Plaip- 
tMT  had  the  advowson  of  St.  Mary  Colehurst,  and  the  Crow^  of 
^     OT.  Mildred,  whose  church  was  full  of  Richard  Perinchief,  clerk: 
^    that  after  the  union  King  Charles  Second  presented  Itichard. 

Perinchief, 
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JL^n.      Perincbirf^   D.  D.    who  died,  and  the  King  presented  JoIm 

-r: Williams,    who   was  instituted  and  inducted,  and  afterwards 

F '^  promoted  to  Uie  See  of  Chichester ;  that  it  then  belonged  to  the 
Tk^  Bii^bo|vff  JKing  to  present  by  his  prerogative,  and  he  accordingly  pre- 
"I^^-  rented  George  Martin ;  and  upon  his  death  King  George  the 
l^irst  presented  Robert  Bretton ;  and  that  upon  his  resignation 
the  company  claimed  a  right  to  present.  The  Court  held  that 
the  Mercers'  Company  had  a  right  to  present,  because  the  pre* 
^(^tation  by  the  Crown  of  Williams  sndr  Martin  was  but  one 
presentation,  and  consequently  the  presentation  claimed  was  the 
fonrth  presentation ;  though,  if  those  had  been  considered  as  two 
presentations,  the  Company  would  not  have  been  entitled  to 
present,  notwithstanding  all  the  previous  presentations  by  the 

Crown.    In  this  case  it  matters  not  to  the  Plaintiff  whether 

i»  ■ 

the  Court  shall  deem  the  last  presentation  by  him  to  have 
been  by  icight  or  by  wrong.  If  it  was  by  wrong,  the  cases  shev 
Hiat  he.  has  not  lost  his  right  to  the  third  turn,  by  his  usurpa- 
pon ;  and  if  it  was  by  right  it  must  have  been  by  permissioD  U 
the  Defendant  Oakes, 

\'  Baylejf  Serjt.  contrd.  The  argument  in  support  of  the  de- 
inurrer  proceeds  on  the  notion  that  the  right  of  presentatioa 
c(aifl)ed  upon  the  pleadings  is  an  alternate  right  of  presen- 
lation,  VIZ.  once  in  every  two  turns;  but  that  does  not  appear  to 
\^^  the  right    claimed.      Nor  indeed,  if  the  right   claimed 

?ere  an  lalternate  right,  would  the  law  be  so  clearly  in  the 
^  laintiff's  favour  as  has  been  supposed.  The  case  of  a  pre- 
sentation by  the  Bishop  in  the  turn  of  one  of  several  co-. 
parceners  in  consequence  of  a  lapse,  does  not  stand  on  the 
«Eupe  ground  as  a  turn  usurped  by  .one  of  several  co-parcenen ; 
in  the  former  case  the  Bishop's  presentee  is  virtually  the  pre- 
septee.  of  the  party  who  suffers  the  lapse,  though  nominally 
the  present^  of  the  Bishop,  whereas  tbe  same  cannot  be  said 
oi  the  presentee  of  a  party  usurping.  In  The  Bishop  ofLoK- 
4on  Ym  Th£  Merceri  Company,  the  fourth  turn  belon^ng  to  Ae 
Company,  and  the  turn  in  dispute  being  the  fourth  turn,  the 
^ourt  had  no  other  point  to  decide,  and  were  not  booiid 
to  consider  the  case  of  a  party  usurping  a  turn  out  of  his  order. 
Indeed  in  The  Grocers^  Company  v.  The  Archbishop  rf  Cornier" 
ounf^  2  Bl.  770.  3  Wi/s.  221.  the  very  point  now  in  dispute  was 
attempted  to  be  raised,  but  the  Court  felt  it  unnecessary  Is' 
d^gcide  it,  intimating,  however,  that  it  was  not  altogether  a  dear , 
po\nt  But  the  allegation  of  the  right  of  presentation  in  the  De* 

fendaat's 
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fendanf  8  plea  does  not  amoant  to  an  allegation  of  a  riglit  to  pre^       IMIl 
«ent  once  in  every  two  turns,  beginning  by  a  presentation  on  the  '^ 

part  of  the  Plaintiff,  but  only  of  a  right  to  present  once  in  every  JT^ 

two  turns.     If  so,  though  the  Plaintiff  by  usurpation  procured  J^jM^y 
-to  himself  the  two  last  turns,  yet  as  two  new  turns  are  now  oom- 
inencing,  non  constat  that  the  Defendant  Oakesis  not  entitled  to 
the  first  of  those  two  turns.   The  mode  of  presenting,  as  well  af 
the  right  claimed,  must  be  precisely  alleged  before  the  Court  cah 
determine  whose  turn  the  one  now  in  dispute  is;  and  in  the  old 
-  4^trie8  it  will  be  found  to  be  so  alleged.    Thus  in  Winch.  EnfL 
-p.  82S,  (a)  title  Qtuzre  Impedit,  the  right  claimed  is  qu&lihe^ 
altema  vice^  which  defines  the  mode  of  presenting  so  far  as  ti 
exclude  the  possibility  of  either  party  ever  presenting  twice  tof> 
gether.    Again  in  the  same  book,  p.  664,  (A)  the  right  claimed 
.  is  to  present  four  turns  in  every  five  turns,  viz.  *'  ad  pre$€9Umih 
'dum  ad  eandem  ecclesiam  quatuor  primis  tumis  vel  vicibus  insi$nid 
idbHcurrentibus,  in  quibuslibet  quitique  tumis  vel  vicibus  proximi 
^riturrentibus  vacantibus.^    'Wliere  advowsbns  are  in  coparce;- 
nary,  the;  mode  of  presenting  may  be  regulated  by  agreement. 
Ntyw  the  fsir  mode  of  regulating  the  right  of  presentation  be- 
tween two  coparceners,  would  be  to  give  the  first  of  the  two  firti 
tnms  to  one,  and  the  first  of  the  two  second  turns  to  the  other^ 
one  taking^  the  first  and  fourth,  and  tiie  other  the  second  aiid 
uird  turns,  unless  it  cleariy  appear  upon  this  record  that  sock 
is  not  the  mode  in  which  the  right  of  priBsentation  to  the  ehnrq^ 
in  question  is  regulated,  the  Court  will  Hot  presume  against  thd 
Defendant  Oakes,  who  has  already  lost  one  turn. 

tVilliams  in  reply,  observed,  that  the  plea  had  sh^wn  ho#  tto 
turns  were  to  commence,  by  alleging  that  M.  Oa£e<  had  presented 
*'  in  her  proper  turn  ;*'  but  that  if  that  had  not  been  the  case,  still 
ike  Conrt  conld  not  presume  any  other  mode  of  regpilating  th^ 
tarns  than  thajt  which  the  law  imposes,  viz.  turn  and  tnim,  begin* 
ning  from  the  eldest,  until  an  agreement  of  a  different  nature  wai' 
imwn  j  and  that  none  such  had  been  shewn  by  ihe  Defendant 
OwJbeii  on  whose  behalfit  shoiild  have  been  pieced  if  it  existed/ 
Iford  A.Ly ANLBY  Ch.  J.  The  question  in  this  quare  inip^m 
arises  upon  the  third  plea  only,  and  upon  that  plea  I. am  of  ofii* 
nion  that  the  Itainiiff  is  entitled  to  ji^dgment  in  JG»To^  of  Uk' 
dfemurrer.    The  pl^  states  that  one  M.  Oaket  (under  whom 

Ci{^.ifiBb,or  p. ?l5ui  the  otKer ediiioD.    (6)  £6.  lisQO,  dl  0^  in  (h«  otker e^tk*^' 
.  IfflL.  IJI.  G  G  tkt 
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1806.      die  Defendant  olaima)  in  1 731 ' '  was  seised  of  and  ia  one  wMktj 
of  the  advowsoa  of  the  said  chureb,  to  present  to  the  said  ehorek 
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^'l^""  one  turn  in  every  two  tnms,  in  gross  by  itself  as  of  fee  and 
The  Bidiop  of  yight ;"  and  it  proceeds  to  allege  that  the  said  Jf.  Oake$,  in  the 
"^e'md'^  said  year,  ''  presented  to  the  said  church,  being  then  vacant,  ia 
the  proper  tnm  of  the  said  M,  OakesJ*  It  then  allies  that  the 
next  presentation  was  by  John  Wyrleyt  Esq.  (under  whom  the 
Plaintiff  claims)  **  in  the  proper  turn  of  the  said  John  WftiofJ* 
What  are  we  to  conclnde  from  this  statement,  but  that  the  pie- 
decessors  of  the  present  disputing  parties  had  each  a  n^oie^  of 
the  advowson,  and  that  each  presented  in  succession,  ^idiidip^ 
8entati<ms  are  admitted  to  be  ^'  in  their  proper  turns.**  UnkM 
some  express  agreement,  shewing  a  difierent  mode  of  pieseit^ 
tion,  be  brought  before  the  Court,  are  we  not  to  pvesume  tiMt 
eourse  to  have  been  pursued  which  the  law  points  oat,  %d%.  that 
wherie  one  party  presents  to  the  first  turn*  he  presentsto  the  diiid 
tarn  al^o.  The  mode  in  which  the  presentations  are  alleged^  to 
have  taken  place,  is  evidence  of  the  mode  in  which  they  ought 
to  continue  to  take  place ;  and  if  there  be  any  ewtiag  agieo* 
ment  of  a  different  nature,  it  ought  to  have  been  i^leadedt  tt  js 
too  late  now  to  call  upon  the  Court  to  jmsua^  that,  the  party 
nvho  had  the  first  turn  was  to  have  the  fourth,  and  the  igmij 
who  had  the  second  turn  was  tp  have  the  third :  any  regnlotiaa 
of  that  kind,  arising  txvi  of  agreearant  betweeQ  the  partiq^ 
should  have  been  stated  on  the  record.  The  plea  then  proceed^ 
to  deduce  the  title  of  the  Plaintiff  and  Defendant,  and  to  dbw 
that  the  Plaintiff  has  presented  to  the  two  last  tnni9»  avenrim 
**  whereby  it  then  and  there  belonged,  and  still  belongs,  to  the 
said  G.  Omkes  to  present  a  fit  persoo  io  the.  said^urdb."  Bfiit 
does.not  appear  whether  the  Plaintiff  presented  tp.tii^aaM  tpmi 
by  usurpatipny  or  by  agreement  betwoan  him  and  ti^pfrpp 
whose  turn  it  was  to  presitot;  and  on  that  point  tho  ptw  ititW 
loose  and  uncertain.  Supposing  the  Plaintiff,  t^  have  ufiuffri 
upon  the  Defendant,  I  do  not  wish  to  give  any  opinicin  ai|»# 
what  operation  that  usurpation  would  have  had  iipea.tl|ei^tpi| 
now  in  dispute,  though  as  at  present. advised,  I, think  thiktiiflBi- 
mfcbasit  was  the  Defendant's  fault  for  permitting  snob  usnqit) 
tian,  he  must  suffer  for  his  own  negligenee.  It  is  not.pQKriH»4( 
understand  this  right  of  presentation  as  all^ped  iA  the  (ri^f^  t|» jhQ 
any  other  than  an  alternate  right ;  and  it  is  not  shewn  whether 
the  Defendant  lost  his  turn  last  time  by  the  usurpatioaof  the 

Fkwtiff 
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Plaintiff  Off  b)  Us  dwa  eonseBt,    Tbe  Defendaiit,  therefore^  in        1808. 
this  tbkd  plea,  bas  shewn  na  bar  to  the  Plaintiff's  clainu  - 

Htaiht  '•     I  am  of  the  same  opinioQ.  Bircu 

Rookt,  J*    I  am  of  tbe  sasie  opinion,  on  the  ground  that  the  The  Blsbop  o/ 
Defendant's  plea  is  too  yaj^e  and  uncertaiB.  ^^^^2S^^ 

Chambre^i.  t  b»?e  not  mocb  doubt  on  the  principal  points  Mtain^'' 
fi^r  if  the  Plaintiff  did  usurp  apou  tbe  Defendant,  stiU  I  think  WQ 
should  hdrdljF  say  that  ttie  Defendant  may  now  usnip  upon  the 
Plaiiitiff  bj  ws^  of  fetaliatioo.  It  is  not  necessary.,  howerer,  to 
4sontid«  that  point  uponr  these  pleadings..  The  argument  re*- 
«y«ottng  tbe  right  claimed  upon  the  plea  is  ingenious^  but  0(9t 
!aonnd ;  if  any  othar  tiniii  the  usual  mod^  of  presentation  hnd 
heeii  a^preed  upon  by  the  parties,,  the  Defendmt  should  ba^P 
pleaded  that  agreement. 

Judgment  foi^  the  Plaintiffl 

* 

D^MSDATy  Demandant,  v.  Sir  Richaed  Hcghds;  Vkxt     «^tt"*«oih. 

and  John  Bedjjoed,  Tenants. 

WBiT  09  Right.    The  connt  was  as  follows :  In  the  count  ol 

StUiex,  to  wit.    John Dumsdof^  by'  W.  C.  hm attoimeyi  ^u'l^^^ 
i3€lttftndii  against  Sir  R.  H,  Bart;  and'  J.  B.  lA  niessuagfts^-  M  dent  to  state 
4Mrtttigefb  9»  bams,  9»  stablcn^.  a§  outfa^nsea,  SO  gardens;  90  detL'ndiTi^ 
4»rekarAs»  SOO  acres' of  meadbw  land^  flOO'acree  of  pasture  laof^  four  women, 
4flO»ax;re8  of  arnbtobnd,  and 2M  Mmaef  wood^  with  the  af»  ^hd^fj!!s. 
I^nvtenenoesj  im  the  ^d^verat  parishes  ef  FUtehing  and  fTeit&r  ii  «nU>oatfhew. 
ito^coatty^iSMtttfr,  as^btsrigfatof  inberitanoe,  by  writof  thetod  iSTeri'nTe^ 
ikm  Kfag  of  right;  and  thereopon  he  slnth^  that  SAadrath  AlUfh  "^^  ^^"J^ 
Mh  liite  ^  Bast  BergkoH,  In  the  eennty  of  Snjfolk,  Wa»  seised  i^ave  to  wmd 
4iff*^ tenements  afbreinid,  with  tbe  mmurtenanoes  in  his  di^  thecotmtina 

i.  ^  -    ...      -       .         V  •    xL    ^'  r^      wnt  of  right, 

mesne,  as  of  fee  and  ngbt,  in  toe  tnnv  of  peace  m  the  tune  oftm  ualeM  afivoap- 
lUid  George  the  Sfecond,  late  King- of  Great  Britain,  U^  wit.  I^^JJ^^ 
iMMhiliMxtyy^ara  now  b»t  past;,  by  taking  the  espi^rs  tiiiereof  t9  affidaX.^ 
*  4b0  TsAoe,  S^t.  and  died  thereof  seized^     And  tiie  Sttd  JaAii 
AniiJNtey  further  saitbp  Ibat  upew  tbe  death  of  the  said  Shfldkmk 
Slkttiell;  ibe  ri^t  to  tbe  said  tenements,  witb  the  apput tenuficei^ 
iAfcsoeHded  and  came'  tO'  oner  Atary  Buihby,  (formerly  Mapf 
Bkikdelt),  one  EHtmieik  Blumdell;  oaeJane  Dum$day  (fesmerlj 
Jkme  BhindeU,)  toA^  one  Hannah  Gregorys  (formerly  Hannah 
MtundM),  as  cousins  lukt  befar»  of'  the  said  Sbadrack  BlundeUf 

*  And  lee  Ckorlwoad  v.  Worgaut  1  N.  R.  65.     Bdylii  ▼.  MmniKgi  t  N^  R.  fjfft 
ifktutt  Cholmel^  ▼.  PoMton,  SBiDg.  1. 

6  G  2  that 
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1803. .     that  is  to  say,  as  nieces  and  co-heirs  of  one  John  Bbmddl,  who 

*was  son  and  heir  of  one  John  Blundel/^  who  was  son  and  heir 

D0M8OAY     q(  QQg  other  John  BlundelL  who  was  son  and  heir  of  one  other 

Dm 

HuoBEs      John  Blundell,  which  said  last  mentioned  John  BlundeU  was  fa- 
^^^^^'  ther  also  of  one  mcholas  BlundeU.  who  was  father  of  one 

^  ^    Shadrack  BlundeU,  who  was  father  of  the  said  Shadraek  BUoh 

dell,  last-above  seised  of  the  said  premises  as  aforesaid;  and 
from  the  said  Mary  Bushby,  Elizabeth  BlundeU,  Jane  Dunuday, 
and  Susannah  Gregory,  the  right  to  the  said  tenements  with  the 
appurtenances  descended  and  came  to  the  said  Mary  BuiUnff 
Jane  Dumsday,  and  Hannah  Gregory,  as  thesmriving  sisters  and 
co-heirs  of  the  said  Elizabeth  BlundeU.  and  from  the  said  Marf 
Bushby,  Jane  Dumsday,  and  Hannah  Gregory,  the  right  to  thi 
said  tenements  with  the  appurtenances  descended  and  oame  te 
the  said  Mary  Bushby,  Hannah  Gregory,  and  the  said  John 
Dumsday  Hie  den&andant,  as  surviving  sisters,  son,  and  co-beinof 
the  said  Jane  Dumsday;  and  from  the  said  Mary  Bushby,  HmmJi 
Gregory,  and  the  said  John  Dumsday  the  demandant,  the  right  (• 
the  said  tenements  with  the  appurtenances  descended  and  eaae 
to  the  said  Hannah  Gregory  and  the  said  Jo  Ait  Dunudayiheii^ 
mandant,  as  the  only  surviving  sister,  nephew,  and  heiXB  of  Iha 
isaid  Mary  Bushby,  she  the  said  Mary  Bushby  having  died  witlh 
out  issue ;  and  from  the  said  Hannah  Gregory,  and  the  said  Jdb 
Dumsday  the  demandant,  the  right  to  the  said  tenements  with 
the  appurtenances  descended  and  came  to  the  said  JoAii  Dumh 
day  the  now  demandant,  as  nephew  and  heir  of  the  said  HanmA 
Gregory,  who  was  the  surviving  cousin  and  heir  of  the  wmk 
Shadrack  BlundeU,  last  above  seised  as  aforesaid ;  and  that  siok 
is  the  right  of  him  the  said  John  Dumsday  the  demandant,  he 
offers,  4rc.  After  several  imparlances  the  following  aliridgmart 
of  the  Plaintiff's  demand  was  put  in : — 

Sussex,  to  wit,  JoAn  Dumsday,  by  W.  C.  his  attorney,  demands 
ngainst  Sir  R.  H.  Bart,  and  J.  jB.  4  messuages,  3  bams,  Sstahlei, 
4  orchards,  and  130  acres  of  arable  meadow  pasture  and  wood 
land,  with  the  gardens  and  appurtenances  in  the  several  parislMS 
of  Fletching  and  Worth,  in  the  county  of  Sussex,  as  his  right  of 
inheritance,  by  writ  of  the  lord  the  King  of  right :  And  it  is  to 
be  known  that  the  said  John  Dumsday,  in  the  court  of  the  King 
here  made  his  demand,  in  the  said  writ,  of  10  messuages,  10  eo(- 
tages,  30  barns,  30  stables,  30  outhouses,  20  gardens,  20  oidi- 
jEurds,  500  acres  of  meadow  land,  500  acres  of  pasture  land,  500 
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acres  of  arable  land,  and  200  acres  of  wood,  with  the  appnr-       '18()8. 

tenances  and  *  now  abridges  his  demand  to  the  said  4  messuages,      — 

8  barns,  8  stables,  4  orchards,  and  120  acres  of  arable  meadow       ^^^1*^^ 
pasture  and  wood  land,  with  the  garden  and  appurtenances,  8fc.      Hughu 
To  this  there  was  a  demurrer^  assigning  for  causes,  **  that  it  does    ^r  J^  ^i' 
not  appear  in  or  by  the  said  count,  how  or  in  what  manner  the 
said  Mary  Bushby,  Elizabeth  Blundell,  Jane  Dumsday,  and  Hati" 
nah  Grelgory,  were  the  nieces  and  co-heirs  of  the  said  John  Blun-- 
d^ll  in  the  said  count  first  mentioned,  and  for  that  the  said  count 
U  in  other  respects  defective,  insufficient,  and  informal." 

Bayley,  Serjt.  in  support  of  the  demurrer,  objected,  first,  that 
the  count  was  defective  in  not  shewing  how  the  four  persons 
named  in  the  special  demurrer  were  nieces  of  JoAii  Blundell;  and, 
secondly,  that  it  was  not  competent  to  the  demandant  in  this 
case  to  abridge  his  demand  (a).  On  the  first  point  he  was  pro* 
ceeding  to  observe,  that  descents  are  either  immediate,  as  from 
father  to  son,  or  mediate,  as  from  uncle  to  nephew ;  that  in  the 
latter  case,  where  some  one  person  necessarily  intervenes  between 
the  ancestor  and  the  heir,  the  demandant  is  bound  to  state  suc^ 
intervening  person,  since  he  might  possibly  be  subject  to  a  disabi- 
lity whijoh  might  prevent  the  descent,  as  alienage,  attainder,  Sfc. 
and  cited  Collingwood  v.  Pare,  1  Vent.  415.,  when  the  Court 
called  upon  the  demandant's  counsel  to  support  the  count. 
.  Be$(,  Seijt.  for  die  demandant,  admitted  that  the  count  could 
not  be  supported,  but  applied  for  leave  to  amend,  and  cited  Scol 
yf.  Perry,  3  fVils.206, 2  Bl.  758.  S.  C,  where  an  amendment  waa 
aUowed  in  formedon,  and  TheoL  Dig,  lib.  8.  c.  28.  $.  21.,  where 
the  same  was  permitted  in  a  writ  of  dower,  and  urged  that  it 
was  the  constant  practice  to  amend  in  conmion  recoveries,  which 
were  in  fact  real  actions* 


(a)  In  14  /f.  6. 3  6.  4  a,  Bro.  Ab.  tit. 
Abrtdganent,  PI.  19.  Ivyn,  Cb.  J.  said, 

.^  that  in  all  cases  wliere  the  writ  is  de  U- 
hero  tenemento,  as  in  assise,  the  writ  is  in- 

Jusli  diueitivit  eumde  Ubero  tenemento  suo; 
aiid  in  writ  of  dower  the  writ  is  raftona- 
bUem  dolem  quod  ei  contingit  de  Ubero  te- 
nemento, of  one  W.  her  husband ;  and  in 
writ  of  right  of  ward,  the  writ  is  custo- 
diam  terrm  et  haredis ;  in  these  cases,  and 
such  like,  the  demandant  vaay  abridge  his 
plaint  or  demand ;  and  the  reason  is,  that 
although  he  abridges  one  acre  of  land, 


still  the  writ  is  good  de  libera  tenementa; 
but  in  pr^ipe  quod  reddat,  where  certain 
aaes  are  demanded,  there  he  cannot 
abridge,  for  then  he  woald  falsify  his  own 
writ,  and  where  the  writ  is  acknowleged 
to  he  false  in  part,  it  shall  abate  for  the 
whole  ;  and  in  assise  de  Ubero  tenemento, 
in  A,  and  B.,  the  piffintiff  cannot  abridge 
in  B.,  for  then  hb  writ  would  be  false." 
For  more  concerning  abridgements,  see 
Bro.  Ab.  tit.  Abridgement,  and  Booth  on 
Real  Actions,^,  290;  also  the  statute  81 
H,  8«  Ct  3- 

The 
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18(d«         Thcr  Court  tfaou^t  that  tiie  first  obj^etioo  to  ^  eennl  wtf 

—     cleaiiy  good,  for  that  th«  fbw  perMBS  ttaled  to  lie  irieees  and  €0^ 

Bvi^oAT     Y^^^  ^  j^^  BlandeU,  mif kt  either  h%  four  dmglitera  eS  oner 

HvoHSf      brother  or  sister  ^John  BtmndeU^  or  daughters  of  four  several 
m»^  i^tber.   ^.^^^  ^f  j^^^  BlundtU:  and  with  respeot  to  the  aneBdnent^ 

they  obserred,  fliat  it  was  aot  of  ooorse  to  amend,  hut  that  the 
demandant  ought  to  make  out  a  case  foy  affidavit ;  flaying,  that 
the  caae  of  dower  coald  itford  no  authority  in  a  writ  of  li^t^ 
it  being  a  maxim  that  three  things  are  always  fEwonred  in  hw, 
life,  liberty,  and  dower.  The  Court  therefore  oiriy  granted  a 
nde  to  shew  cause  ibr  an  amendment.  And  on  a  eubeeqaent  day 
that  rale  was  discharged,  on  account  of  the  insuffieiettcy  of  the 
affidavit,  «id  judgment  was  given  for  the  tenants* 


>uiie«fd  Turner  v.  Eyles. 

In  mn  action  of  ri^iHig  was  an  actiou  against  the  Defendant,  as  warden  of  the 

oeouion!  the  ^    Fleet,  foT  a|i  oscap^  of  a  prisoner  in  execution,   liie  aocsad 

d^antion  ai-  eoufut  of  the  deoloiation  in  which  the  question  arose,  stated,  thai 

p^ner  wasf  tie  Plaintiff,  by  a  judgmmt  of  the  Court  of  Kiog^s  Bench,  had 

by  habeat  cor-  recovered  a  certain  debt,  together  with  damages  and  oosls^ 

^fort  a  judge  against  one  T.  JohNson,  whereof  07/.  parcel  thereof  wi»  satisfied ; 

of  K.  B.  and  fj^^i  fj^  Plaintiff  for  havini?  execution  of  the  residue  in  TrimUf 

by  him  com-  "  ^ 

nutted  to  the  Te^n,  4S  Geo.  8.  sued  a  ca.  sa.  out  of  the  said  Court  upon  the 
mw*^ai°- m""  said  judgment,  directed  to  the  Sheriff  of  Middiesex.  who  took 
«*  by  the  said  the  Said  1\  J.  in  oxecution,  and  detained  him  in  custody  by  virtue 
;;  "^^l^^^  of  the  said  writ,  until  the  said  T.  J.  afterwards^  to  wit,  on,  ist. 
*  and  the  laid  by  virtue  of  an  habeas  corpus,  was  brought  before  Sir  SmMem 
r.  Sereonmm  i^^^^nce,  Knight,  and  then  alleged  that,  "  thereupon  the  said 
*•  remaining  in  T.  J.  was  then  and  there  committed  by  the  said  Sir  Af.  Ijm^ 
••  nwre  fuUv°"  ^wce,  to  the  custody  of  the  marshal  of  the  Marshaltea  of  our 
'« appears.'^  said  lord  the  King,  there  to  remain  at  the  suit  of  the  Plafaitiffr 
denceofacom-  ^^^^  ^®  would  have  Satisfied  the  said  Plaintiff,  the  said  residue 
"^"^"f  I?  B  of  the  said  debt,  and  damages  in  the  said  writ  of  ca.  sa.  men- 
bat  not  filed  of  tioned  as  by  the  said  writ  o(  habeas  corpus,  and  the  said  commit-' 
record,  would  mcnt  thereon  now  remaining:  in  the  said  court  more  ftdiy  ap- 

notfopportthe  »  tx^i^        /.     .1  ,     •     .    1  111,.       *  .*  •% 

action.  Held  p^ars.  It  then  further  stated,  that  the  marshal  detained  the  said 
also  that  the      T.  J.  in  his  custody,  charcred  with  the  said  ca.  sa.  at  the  suit  of  the 

above  allega-  "^  ^ 

nnnewiJar'^  *  S.  C.  5  Esp.  Rep.  8.    And  see  Wigley  v.  Jwe$,  5  East,  440.    Cooper  x.  Jma^ 

miMt^p^ed    ^  M,  fie  S.  J02.  Droficr  v.  GaTtati.  1  B.  &  C.41.  Bamt  v.  Eyi«,  8  Taunt.  5lf. 

« Wd.'  Plaintiff, 
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PiaiBtHT,  until  he  was  by  another  irrit  of  habeas  cerpg$  tmeAgnt       I8BB. 

of  the  Common  Plead,  brooght  before  Sir  Alan  Chambrig,  Knight, 

one  of  the  justices  of  onr  lord  the  King  of  the  Bench,  and  by 

him  committed  to  the  Fieet,  in  exeontion,  until  he  ishoald  satiBiy       X^tu. 

the  residne  of  the  debt,  and  dama||;e8  in  the  said  ca.9a.  mentioned, 

as  by  the  said  writ  of  ea,  sa.  habeas  corpus^  and  return  thereof, 

aa^jl  eonmiitment  thereon,  now  remaining  in  the  said  court  of 

eur  said  lord  die  King  more  fully  appears ;  and  that  by  means 

thereof  the  said  Defendant,  being  warden  of  the  Fteet^  had  the 

said  T.  J.  in  execution  for  the  residue  of  the  said  debt  and  Abt- 

inages>  until  he  afterwards  voluntarily  sufiered  him  to  escape. 

At  the  Mai  of  this  cause  before  Lord  Alvanley,  Ch.  J.  at  the 
Wesiminsttr  sittings  ^%er  last  Easter  term,  the  Ilaintiff,  in  order 
to  prove  that  part  of  the  declaration  which  alleged  that  T.  J. 
WBs  committed  to  the  custody  of  the  marshal,  charged  with  the 
ta.  M.,  called  the  marshal  of  the  King^s  Bench,  who  produced 
the  writ  of  habeas  corpus^  with  the  commitment  of  Mr.  Justioe 
Lawreitee  indorsed  thereon,  but  stated  that  the  writ  was  brought 
fron  bis  own  office^  not  having  been  filed  of  record  in  the  Cottft 
of.  King^s  Bench.  Upon  this  it  was  objected  that  the  conmiit-i 
meat  could  only  be  proved  by  evidence  of  a  conunitment,  filed 
of  Keoord  in  the  court  to  which  the  judge  belonged  by  whom  the 
eonuaitment  was  made;  and  even  if  that  were  not  necessary  ia 
aH  ^Mes,  still  that  the  Plaintiff,  by  the  terms  in  which  he  had 
alleged  the  conunitment  in  hu  declaraticnb,  had  tied  himself  up 
ia  inch  proof.  Lord  JlvanUj^  being  of  this  opinion,  nonsuited 
ik^  Plaitftiff. 

A  rule  Nisi  for  setting  aside  this  nonsuit  having  been  obtained 
on  a  tonncf  day^ 

-  Shepherd  and  Best,  Seijta.  ndw  shewed  cause.  First  a  con^ 
a&tfflent  must  be  fvoved  by  matter  of  record.  The  Court  can-^ 
not  take  notice  of  a  party  being  in  custody,  unless  he  ap^ar  to 
be  «o  by  the  records  of  the  Court.  In  Holland  v.  four  others^ 
Cro.  EUz,  60S,  the  Plaintiff  brought  an  appeal  of  murder  againat 
the  Defendants  by  original,  at  the  return  of  which  the  D^ 
Jbodants  appeared  at  the  bar,  whereupon  the  Plaintiff  having  dis- 
covered a  fault  in  the  writ,  would  have  decliured  against  them 
in  CHstodiA  Mareschalli:  but  the  Court  said  **  that  th^  appear- 
ance of  the  Defendants  did  ftot  make  them  in  eustodid  Mares- 
challi, imtess  there  be  a  record  quod  commUiittir  MateschaUo,  or 
that  they  find  baH,  otherwise  not."    In  the  caise  of  IVightmah 

V.  Mul" 
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iSn.      y.Mmllem^  2  Sir.  1226.,  trhich  was  an  Motion  agftinst  Oe  m$fi 

'    ■      ahdl  for  an  esoape,    the  declaration  averred  a  eemmitmwad 

^"n*"^      by  Sir  fVilliam  Chappie,,  '*  as  by  the  said  commitmrat  nMj 

£vLBa»  more  at  large  appear."  And  upon  special  demmrer,  the  deckh 
ratiofi  was  holden  to  be  bad,  for  want  of  shewing  a  ocMnmitnaot 
of  leeord,  the  Cowrt  saying,  *'  he  is  not  in  point  of  law  in  Ike 
marshal's  custody  vntil  the  commitment  is  entered  of  reot^" 
It  is  true  that  in  WaU  v.  Briggs,  1  Ld.  Raym.  85.  &.  C.  2  SdL 
866., ibe  same  objection  was  over-mled  on  general  demmrrsri 
but  it  may  be  obserred,  that  the  objection  could  not  bare  prs* 
vailed  in  Wigktman  v.  Mullens,  even  upon  spedal  demurrer,  if 
the  proof  of  a  commitment  not  of  record  would  have  basa 
suffideat  to  sostain  the  action.  The  dilSerence  betweeti  a  ge* 
neral  and  a  special  demurrer,  only  relates  to  the  form  of  plead- 
ing. And  whatever  omissions  may  have  been  made  in  the 
pleadings  the  same  proof  is  always  neceraary  to  mainfaun  tii» 
action,  .  Thus,  if  an  action  be  brought  upon  a  judgment^r  aiA 
the  Plaintiff  omit  to  nAAproutpatetper  recordum,  the  Defendaat 
can  take  no  advantage  of  such  omission,  unless  he  deapr 
specially ;  yet  the  Plaintiff  must  prove  his  judgment  by  a  dufff 
of  the  record*  in  the  same  manner  as  if  it  had  beten  alleged  .1^ 
be  of  record.  In  this  case  it  was  the  duty  of  the  Plaintiff  1p 
have  completed  the  record  before  he  brought  his  action  (hal 
he  done  so,  the  record  would  have  related  back  to  thj9  d^y  m 
which  the  prisoner  was  committed  by  the  judge.  In  the. 
of  Kirk  V.  French,  1  Esp.  N.  P.  Cos.  81.,  which  ?iras  an 
for  a  malicious  arrest,  the  Plaintiff,  in  order  to  prove  that  the 
first  action  was  at  an  end,  produced  an  order  of  a  judge  to  slqf 
proceedings,  and  Lord  Kent/on  inclined  to  think  the  evidw)^ 
insufficient.  Secondly,  the  Ptaintiff  has  rendered  proof  of  $ 
commitment  of  record  necessary,  by  the  averment  which  ,k^ 
has  introduced.  The  distinction  between  immaterial  andii^r 
pertinent  averments  is  now  perfectly  settled.  If  the  whob 
averment  might  be  struck  out  without  destroying  the  causa  of 
action,  the  averment  is  impertinent,  and  need  not  be  proved* 
But  if  the  whole  cannot  be  struck  out,  though  a  part  of  it  need 
not  have  been  stated,  the  averment  must  be  proved  as  UiL 
Admitting,  therefore,  that  a  committitur  not  entered  of  recofd 
would  have  been  sufficient  to  support  the  action,  yet  as  |t 
was  necessary  to  allege  a  commitment  of  some  sort,  and  t)be 
Plaintiff  has  thought  proper  to  aver  a  commitment  of  lecoid* 

he 
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he  18  not  at  liberty  to  prove  any  other  spelnes  of  iaoiaiifliMbfinty  JMtt 
This  distinction  "was  aotod^npoo  in- Savage  v«  Smith,  2Bl^%l(SkJ^ 
and  Brisiow  y«  Wright,  Doug.  665.  ed,  2.»  and  liras  reoogtiized  bjil 
iMwrence,  J.  in  fViliiamMon  y,  AUimon,  2  Eoitf  452;'  '  i  h  >ut 
Vaughan^ndBayley,  Seijts.  shewed  cause.  Firsts  it  was«il»< 
gether  unnecessary,  in  this  case,  to  aver  a  commitment  of  reoar4> 
There  is  a  distinction  between  those  cases  where- the  Defeadaul 
being  already  in  the  custody  of  the  marshal,  the  Plaintiff  afihsfl 
wards  charges  him  in  execution,  and  those  where  the  DefendaM 
being  in  execution  at  the  Plaintiff's  suit,  is  removed -by*  Ail&Biiitf 
€orpus  into  the  marshal's  custody.  In  the  former  it  is  necMbsy 
to  enter  the  commitment  upon  record,  but  in  the^  latter  it>Ai 
not.  If  the  Defendant  be  already  in  the  marshal'8<(Juslodyf'4t 
is  necessary  that  the  Plaintiff  should  do  some  act  in  orders  to 
shew  his  election  to  charge  him.  in  execution,  before  he  caff 
maintain  an  action  against  the  marshal  for  an  escape.-  "TU# 
necessity  of  some  act  being  done  to  shew  the  Phaniiffs'  eUiii^ 
tion  in  such  case  was  established  in  Wdtson  v;  Sutim,  ISdHk 
272.,  and  Fotterel  v.  FAf%,  3  Burr.  1841. ;  and  probably  <hd 
ease  cffVightnuin  v.  Mullens,  where  it  was  holden  liecesBlrryeH 
special  demurrer,  to  add  the  words  praut  patet  per  tetor^Hi} 
was  a  case  in  which  the  ^>arty  was  in  custody  before  he'¥ili 
charged  in  execution  by  the  Plaintiff.  But  wh^re  the  Plaibt!^ 
has  completed  his  execution  before  the  Defendant  is  committkMl 
to  the  custody  of  the  marshal,  there  seems  to  be  no  reitton  whyli)$ 
^ould  be  obliged  to  enter  the  commitment  of  recoil.  The  D^ 
fendant  being  legally  in  execution,  the  Plaintiff  has  a  light'fl^ 
expect  that  he  will  b^  safely  kept  notwithstandBng  kny  removbl 
by  habeas  corpus.  The  Plaintiff  is  no  party  to  the  habeas  corpiii^ 
iiar  has  be  any  notice  of  it;  and  as  his  election  to  tkke'iM 
Defendant  in  execution  has  been  made  previous  to  the  remoViil 
of  the  Defendant  by  habeas  corpus,  it  seems  to  be  equally  uH^ 
necessary  and  unreasonable  to  require  that  he  should  enter  th4 
commitment  of  record.  Secondly,  if  it  was  not  necessacty  tb 
aver  the  commitiRent  to  have  been  of  record,  the  averment  cyf 
a  commitment  has  been  sufficiently  proved,  for  that  part  of 
the  declaration  which  states,  that  the  commitmetit  remained  lit 
the  Court  of  King's  Bench,  may  be  rejected  as  surplusag^^ 
In  Peppin  v.  Solomons,  5  T.  R.  496.,  it  was  held,  that  ati 
averment,  without  which  the  declaration  would  be  perfect, 
need  not  be  proved.     Now  it  appears  from  the  case  of  Wuie 

V.  Briggs, 
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IMB.      IT.  Bngg$^  tiiat  tiie  deelarattoti  in  thiB  ease  woidd  Iuitb  bee« 

perfect,  if  the  aTerment  that  the  eomnitmeiit  remained  in  the 

TvMiBtt  Court  of  King's  Bench  had  been  omitted^  for  the  oomiiiitHieat 
foiiM.  is  only  matter  of  inducement.  The  cases  cited  do  not  apply. 
With  lespeot  to  the  case  in  Cro«  EUz.,  thoi^  the  Defendant 
was  at  the  bar  of  the  King's  Bench,  it  was  not  prmred  by  any 
etridenee,  that  he  was  eonunitted  to  tiie  custody  of  the  ioatlhaly 
and  consequently  the  Court  could  not  take  notice  that  he  was  in 
such  custody.  Tiie  contract  stated  in  Brittow  v«  Wr^ii,  b«Bg 
an  entire  thing,  it  was  incumbent  on  the  Plaintiff  to  prove  his 
contractas  he  had  laid  it«  The  oaseof  Savage  r.Smiih^  waaaa 
action  by  an  infonner  against  a  sheriff's  dffioer>  for  exacting 
illegal  fees  upon  a^fa* ;  and  as  he  averted  that  ikeJLfa.  issuoi 
upon  a  judgment  previously  described  in  the  declaratioQ^  he  was 
boond  to  prore  that  judgment,  though  he  need  not  have  stated 
the  judgment  at  all. 

I^rd  Ajlvanlby,  Ch.  J.  It  was  clearly  necessary  to  prove 
a  commitment  of  31  Jahnnn  to  the  custody  of  the  maishsld 
Without  an  allegation  of  some  legal  commitment  the  declaMh 
tion  would  have  been  bad,  and  in  order  to  maintain  the  actaoa 
that  allegation  must  be  proved.  If  then  the  whole  aTerment  rs- 
qpeeting  the  commitment  to  the  marshal^  could  not  have  been 
struck  out  of  the  declaration,  the  question  is.  Whether  it  was 
not  incumbent  on  the  Plaintiff,  to  prove  the  commitment  a4 
alleged ;  that  is  to  say,  not  merely  a  commitment  on  paper  iiH 
dorsad  by  Mr.  Justice  Lawrence,  but  a  commitment  refnainiag 
of  record  in  the  Court  of  King's  Bench  ?  Let  us  first  consider 
whether  a  commitment,  not  of  record,  would  have  been  a  good 
commitment.  I  do  not  understand  the  distinction  which  has 
been  attempted  as  to  the  necessity  of  enteriii^  on  record  cosi^ 
mitments  on  mesne  process,  and  not  entering  commitments  ai 
execution.  It  is  true  that  the  report  of  Wightman  v.  MuUem, 
does  not  state  that  the  commitment  was  in  execution,  but  only 
that  the  party  was  committed  by  Sir  fV.  Chappie  at  the  suit  oltkm 
Plaintiff,  as  by  the  said  commitment  may  more  at  large  appear. 
There  the  Court  was  of  opinion,  that  a  commitment  not  of  record 
was  no  legal  commitment,  and  that  the  Plaintiff  might  as  well 
have  alleged  no  commitment  at  all.  It  does  not  appear  to  he 
material,  whether  the  commitment  were  on  mesne  process,  ex 
in  execution  ^  but  that  case  strikes  me. to  be  a  complete  antho> 
rity,  for  saying,  that  the  act  of  a  single  judge,  unless  adopted 

by 
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hy  the  oo«rt  to  wMck  be  betongs  i$  of  no  Talklity.  Afl  the  lfi08« 
courts  do  not  sit  in  Tacation,  many  things  are  done  by  the  - 
judges  indiyidoally ;  but  their  acts,  when  recognized,  beoome  the  ^^r" 
aet,  of  the  conrt ;  and  I  believe  there  is  no  instance  in  which  ^yum* 
efiect  has  been  given  to  those  acts  in  an  action  at  law,  nniess 
they  hafe  been  preyioasly  put  upon  the  records  of  the  court. 
The  course  of  pleading  affords  the  strongest  proof  of  this  doc- 
trine, it  being  the  constant  practice  to  allege  a  commitment 
of  record:  and  in  the  case  of  fVightman  ▼.  Mullens,  the  declara- 
tion was  holden  bad  upon  special  demurrer  for  want  of  such  an 
lAlegation.  It  is  asked,  who  is  to  enter  this  commitment  of 
tmc&rd  T  I  say  the  Pldntiff  is  to  enter  it  if  he  wants  to  avail 
hunself  of  the  commitment,  and  on  his  application  the  Court  of 
Cng^s  Bench  would  c<Mnpel  the  marshal  to  assist  him  in  mak- 
ing this  entry :  for  if  the  act  of  the  single  judge  be  a  lawftil  act, 
BO  doubt  the  Court  will  not  only  recognize  that  act,  but  do 
any  thing  in  their  power  to  make  it  effi^tual  in  support  of  imy 
daims  sought  to  be  derived  under  it ;  by  persons  entitled  to 
make  those  claims.  I  am  therefore  of  opinion,  that  the  alle- 
gation of  the  commitment  would  have  been  imperfect,  if  it  had 
not  been  an  allegation  of  a  commitment  now  of  record.  But 
even  if  such  an  allegation  had  not  been  necessary,  (though  on 
this  point  I  speak  with  great  deference  to  those  who  are  better 
skilled  in  the  science  of  pleading  than  myself,)  still  I  think  the 
form  of  the  allegation  such  as  to  have  required  proof  of  a  com- 
mitment of  record  ;  for  the  I^idntiff  having  stated  a  commit- 
ment of  a  particular  kind,  was  not  at  liberty  to  prove  a  commit- 
ment of  any  other  species,  though  the  particular  description 
might  have  been  unnecessary.  The  case  of  Savage  v.  Smith, 
and  the  other  cases,  proceed  upon  this  principle,  that  where 
the  whole  of  the  allegation  is  unnecessary,  there  it  maybe  struck 
out.  With  respect  to  the  case  of  Williamson  v.  jtllisoti,  the 
knowledge  of  the  Defendant  was  perfectly  immaterial,  and  in 
case  of  a  tort  all  the  aggravation  need  not  to  be  proved.  We  all 
know,  that  if  a  party  derive  his  right  of  action  against  the  debtor 
Arongh  a  variety  of  deeds,  instead  of  charging  him  generally  by 
virtue  of  divers  mesne  assignments,  he  must  prove  the  deeds  as 
stated.  So  if  a  party  claiming  under  a  demise,  take  upon  him- 
self to  state  a  demise  by  indenture,  he  must  prove  his  allegation 
though  a  general  averment  of  a  demise  would  have  been  sufEcient 

For 
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t&Si.      ^^'  these  leasoiis  I  am  of  opmion,  that  even  .cm  the  seooai 

ground  the  nonsuit  ought  to  be  sustained. 

ToKirn  Hbath,  J.  I  am  of  the  same  opinion  on  both  gprpunds.  It  is 

£rLB9«  clear  that  an  action  for  an  escape  cannot  be  maintained  without 
a  commitment ;  and  the  first  question  is.  Whether  it  be  neces* 
sary  that  such  commitment  should  be  entered  of  record,  or 
whether  the  signature  of  a  judge  be  sufficient  ?  For  obtain  pur- 
poses the  signature  of  the  judge  is  sufficient ;  it  is  a  warrant  tD 
the  officer  to  enter  the  commitment  of  record.  In  the  same 
manner  if  a  judgment  be  .signed,  it  is  sufficient  for  certain  pur- 
poses :  but  if  an  action  be  brought  upon  that  judgment,  the  ro* 
cord  must  be  made  up  and  produced.  This  affords  an  answer 
to  the  observations  whidi  have  been  made  respecting  the  prai>- 
tice  of  the  officer  keeping  the  commitments.  He  keeps  tfaen 
until  they  are  called  for;  but  when  called  for  he  mnstenlsr 
them.  With  respect  to  the  second  point,  as  the  o<MiuiiitmHit 
has  been  described  in  a  particular  manner,  in  a  necessary  and 
material  averment,  it  must,  according  to  all  the  cases  cited,  be 
proved  as  it  has  been  described. 

RooKB,  J.  I  am  of  the  same  opinion  upon  both  points.  I  aoi 
by  no  means  prepared,  however,  to  say  that  it  is  necessary  ins 
declaration  of  this  sort  to  aver  a  commitment  of  record.  It 
rather  appears  from  some  cases  that  a  commitment  may  be  stated 
generally.  For  if  the  conmiitment  be  stated  to  be  of  reoor4» 
it  shall  not  be  tried  by  the  record,  but  per  pais,  it  being  matter 
of  .£act  not  conclusive  upon  the  party.  This  appears  fim 
MiddUton  v.  Manucaptors  ofS^hester,  ISid,  216.,  and  Coasy  v« 
Jacob,  1  Sid.  220.,  where  it  is  said,  that  if  a  commitment  oa 
record  were  conclusive,  it  would  be  in  the  power  of  any  at- 
torney to  make  an  entry  of  a  commitment  on  record,  tlHHigb 
the  party  were  not  in  custody.  The  record,  th^refore,  im^ 
being  conclusive,  it  doth  not  appear  to  me  to  be  necessary  t» 
state  it  in  a  declaration  for  .an  escape;  but  still,  whether  the 
commitnient  be  so  stated  or  not,  it  must  be  proved  by  an 
entry  of  record  as  appears  from  Rex  v.  Pwey,  1  Sid,  287.  It 
is  necessary  to  make  the  record  complete  with  respect  to  a 
commitment,  as  with  respect  to  an  execution.  Before  the  Plain- 
tiff can  maintain  an  action,  he  must  prove  a  complete  title  by 
shewing,  that  the  party  was  in  the  Ic^  custody  of  the  mar- 
shal, which  must  be  by  a  commitment  of  record.    It  is  asked 

who 
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-who  is  to  make  the  entry?    The  answer  is,  either  the  Pkdntlff      .}M|» 
must  do  it  himself,  or  if  the  marshal  should  refuse  to  permit  him  - 

so  to  do,  he  must  apply  to  the  Court,  who  would  compel  their  9. 

officer  to  permit  him.  Though  the  officer  is  allowed  to  keep  the  Eifi^«# 
commitments  for  his  own  security,  he  will  not  be  allowed  so  t^ 
keep  them  as  to  discharge  himself  from  an  action  of  escape.  It 
fleems  to  me  that  both  res^son  and  authority  concur  in  requiringf^ 
that  the  commitment  should  be  entered  of  record.  If,  howeverit 
this  he  doubtful,  still  I  am  of  opinion,  on  the  second  point,  tbtil 
the  commitment  ought  to  have  been  proved  as  laid.  I  canttoi 
Hdnk  that  part  of  an  averment  can  be  considered  a9  materiiilj 
ilnd  the  other  part  as  surplusage.  As  the  Plaintiff  in  this  cMi^ 
bas  taken  upon  himself  to  state  a  commitment  upon  record,  M 
iras  bound  to  prove  a  commitment  of  that  description,  and  faaW 
ftdg*  failed  to  do  so,  I  think  that  the  nonsuit  was  ri^t.  '^^' 

*  Ch  ambre,  J.  I  entirely  ag^ree  with  the  rest  of  the  Court.  W 
'flie  course  of  the  argument,  we  have  been  led  to  consider  thedSi^ 
tittotion  between  that  which  is  matter  of  inducement,  and  thdV 
which  is  the  immediate  cause  of  action.  But  ihe  cases  upon  thfati 
subject  relate  merely  to  the  manner  of  averring  different  instru- 
ments in  the  declaration ;  and  indeed  the  language  of  those  cas<^ 
does  not  appear  to  me  to  be  very  correct.  But  althongh^ifa^ 
Commitment,  in  this  case,  be  nmtter  of  inducement,  it  cMriM 
bb  said  to  be  immaterial ;  it  is  as  much  the  lEbundation  of  f^ 
action  as  tiie  case  of  escape  itself;  it  is  the  first  stone  in'the  actidniL' 
Tlie  cases  which  relate  to  the  necessity  of  proving  particiilfiir' 
ayerments,  only  distinguish  between,  that  which  is  material  a^ 
that  which  is  impertinent ;  but  make  no  distinction  between  tMV 
n/liich  is  inducement  and  that  which  is  the  immediate  cause  ^ 
iMion.  It  is  also  said  in  some  of  the  cases,  that  where  nmfterVjf 
Ibct  and  matter  of  record  are  united  in  the  declaration,  the-  D^ 
fendant  may  Mend  them  upon  a  plea  of  nil  debet.  But  do  thb^ 
Mses  say  any  thing  respecting  the  proof?  If  a  prout  patetp^ 
rtcordum  be  not  stated,  it  is  merely  matter  of  special  Aemnrt^i 
but  though  if  it  be  not  specially  demurred  to  the  declaration  lif 
good,  still  it  must  be  proved.  Suppose  an  action  brought  oH 
a  judgment,  and  prout  patet  per  recordum  be  omitted ;  theref 
must,  nevertheless,  be  the  same  proof  given  as  if  it  had  heed 
stated.  Can  it  be  said  that  a  Defendant  would  not  be  at  liberty  tl^ 
desert  the  matter  of  fact,  and  put  his  defence  upon  the  want  of  tf 

record  ? 
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laooed  i  He  mi^t  refec  Lhe  Usuo  to  the  Court  upon  t^at  doM^ 
for  tkere  would  bo  do  cause  ot'  action  arising  iVom  tbe  judgmot, 
if  tbere  were  no  record  of  a  jntlgment.  We  uow  come 
question,  Wbether  it  be  absolutely  necessary  that  the  a 
lUur  should  be  entered  of  record  before  le^al  evidence  can  k 
produced  '  SevCTal  authorities  have  beeo  cited  to  shew  iluii 
is  Decussiiry.  and  none  have  been  cited  to  the  contrar;.  \i 
reuaon  has  been  adduced  to  shew  that  there  is  auy  distinctioB  b» 
tween  this  act  of  a  judge  out  of  court,  and  aoy  other  ordslf 
a  judge  out  of  court.  Now  in  all  cosas  the  acl^  of  a  «|)i 
judge  out  of  court  must  l>e  recognUed  by  the  Court  in  oris  % 
give  them  validity ;  nor  can  they  be  coasidered  to  be  ihewO^ 
this  Court  until  tbey  he  entered  of  record.  Perhaps  iDstnnea 
of  this  sort,  are  not,  strictly  spealung,  records,  but  ibr  tliKp» 
pose  of  the  pre.wnt  argument  titey  may  b«  so  considered,  ■! 
whenever  circumstances  require  that  tfaay  should  be  legri^ 
proved,  they  must  appear  to  be  filed  of  record.  Thsowil 
Cro.  Eiiz.  as  well  as  that  of  Wightman  v.  Mulieiu,  are  dcdn 
of  this  point;  and  before  we  get  rid  of  those  authorities,  vcHl 
be  furnished  with  some  jHinciple  of  law  upou  which  ve  ng 
decide  contrary  to  them.  But  thongh  it  be  said  that  thr  am 
mitment  is  only  the  act  of  a  single  jud^,  still  it  must  ben 
memhered  that  this  act  is  the  act  of  tho  Court  lo  whic&  il 
belongs  ;  and  indeed  the  writ  ai  habeas  corpus  being  retanalfc 
before  the  chief  justice,  uidess  the  single  judge  act  for  the  GxB 
to  which  be  belongs,  and  his  act  be  adopted  by  the  Coiirt,^ 
would  seem  to  be  without  auy  authority.  On  this  part  of  it 
case,  therefore,  I  am  clearly  of  opinion  that  the  oouuil 
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hi  order  to  distingiiisb  easM  of  that  sort  fipom  otbefs.  But  «ito»  IfiOS* 
stniment  of  oommitmeBt  is  abo  an  entire  thing^.     In  Savage  y.  ' 

Smiih  the  PlaintifF  having  described  Hiejierifaciai  as  fmnded  ^^^^** 
on  a  particular  judgment,  and  having  failed  in  proving  tin  'Btltw, 
jndgment  was  nonsuited ;  for  ihejfienfaeiaSf  so  described^  was  urn  ' 

entire  thing.  A  substantial  part  of  the  indneement  to  the  aotioa 
having  been  alleged,  and  not  proved,  the  Plaintiff  was  prevented 
from  recovering.  That  ease  has  been  cited  with  approbation  in 
the  King's  Bench,  and  even  supposing  it  not  to  be  necessary  tint 
the  commitment  should  be  entcnmd  of  record,  I  cannot  distim* 
gmsh  tiiat  case  from  the  present.  It  seema  to  m%  indeed;  tiia* 
BO  ii^nry  can  arise  to  any  one  from  requiring  tiiat  the  oommit»» 
ment  should  be  entered  of  record.  The  narabal;  in<  whose  p08» 
session  the  instrument  remains,  may  put  it  on  record  if^e  sh^ 
Imve  occarioii  to  make  use  of  it,  and  if  it  should  become  Beoes« 
aary  for  any  other  person,  such  person^  if  the  marshal  dionld  rex 
ftne^  may  apply  to  the  Court,  who  wilt  compd  their  officer  to  do 
what  is  right,  and  when  the  commitment  it  onoe  entered  of  re* 
eord,  it  refers  to  the  time  of  the  orifpnal  orderw  ISiis  nonsuit 
flierefore  appears  to  me  to  have  been  perfectly  right 

Bido  dischaisedk 

_^ • 

Sm ith  and  Another,  Assigneet  of  R.  DeJiKE  and  £iB£»«    •^»"<  sBth. 

KEZER  GODDARD,  V.  WlLLIAJC  GoDDARI>. 

Assumpsit.    The  first  count  of  the  declaration,  stated,  that  if.  indB.  being 
•"  the  Defendant,  before  R.  Drake  and  JB  Gorfrfarrf  became  SSl2f"!wm- 
b^krupts*  was  indebted  to  the  said  R.  D.  and  E.  G»  for  money  mitted  an  act 
bad  and  received  to  their  use,  and  being   so  indebted  pro-  afei^aw^^' 
ouBed  to  pay.    The  second  count  stated,,  that  after  the  bank-  *^<^  ^^ich  B. 
rnptcy  of  JR.  D,  and  JB.  G.,  the  Defendant  was  indebted'  U>  wiaaS^k- 
iho  Plaintiffs,  as  assignees,  for  money  had  and  received  to.  ">p<cy-   Be- 
H^eir  use  as  such  assignees,  and  being  so  indebted  promised  to  actsofbank^^ 
pey.    There  was  also  a  third  count,,  on  an  account  st^tedbe-  '^P}^^* ^^ 
tween  the  Plaintiffs,  as  assignees*  aod  the  Defendc^nt.    1%^  paidtooli 
Defendant  pleaded  non'-assumpsit,  and  gave  a  notice  of  set-off.;  oedUor  of^ 

request*  658L 
and  slier  both  acts  of  bankruptcy  51.  more.  The  assignees  under  a  joint  commission  against  A,  and  B. 
haongbt  an  action  againa^C  tA  reoovectliaaaaiMos  of  maotyg  and  dodared*  fimt«  |w  i^^iiey  bad  and  re- 
ce|fsd  to  the  use  o(A»  and.  J3.  before  tJiej  became  bankrupts ;  second  for  money  had  and  received  to 
their  owB  use,  as  assignees  of  ^4.  andB.  af^  the  banlmiplCY  oiA,  andB*,  andtUr^.  fct<aii  account  stated 
wiHk  them  na  audi  assigveea ;  hold»  that  under  Ihia  dedaiatioa  tbe  usicnatswen^  ooU  entitled  to  re- 
cover the  5j.  paid  after  the  banJiniptcy  of  botli  partners.  Semb.  that  if  they  had  declared  for  money 
iiad  and  received  to  their  use,  as  assignees  of  A,  they  might  have  recovered  one  mcnety  of  the  5581. 
paid  between  the  two  acts  of  bankruptcy.* 

•  Vide  Thamoion  r.Frere,  10  East,  418.    &stt  v.  Frmfcltn,  15  East,  4S7.  4S5. 
Hmvey  v.  Criekitl,  5  M.  &  S.  536.     Cannon  v.  Bryee,  3  B.  &  A.  179. 

At 


cle][]iL  of  the  house,  in  coosequence  of  the  former  havu 
OD  such  payment^  there  being  QTidenoe  to  shew  that  I 
quainted  with  the  insolyent  situation  of  that  honse;  t| 
98th  of  February  5/.  more  were  pai4  to  the  Defendan; 
to  tlie  17th  when  R,  D.  became  bankrupt,  the  balan 
counts  between  the  partnership  and  the  Defendant  cpi 
be  in  favour  of  the  latter,  and  that -the  trade  contiD) 
carried  on  by  the  bankrupts  till  the  15th  of  March.  1 
tiffs  were  assignees  under  a  joint  commission  against . 
and  E.  Goddard.  The  jury  found  a  verdict  for  the 
for  563/.,  but  liberty  was  reserved  to  the  Defendant  to  i 
A  nonsuit  might  be  entered,  if  the  Court  should  be  c 
that  the  Plaintiffs  were  not  entitled  to  recover  any  thin 
the  verdict  might  be  entered  on  such  count,  and  for  su 
the  Court  should  think  the  Plaintiffs  entitled  to  rerav^ 
.  Accordingly  Praed,  Serjt.  obtained  a  rule  nisi  i 
grounds i  first,  that  neither  of  the  counts  in  the  d^ 
was  so  framed  as  to  entitle  the  Plaintiffs  to  recover, 
the  money  being  paid  to  the  Defendant  after  the  act 
mptcy  committed  by  £•  Goddard^  but  previous  to  t 
mitted  by  iZ.  Drake,  the  Defendant  was  not  indebtc 
partners  before  their  bankruptcy,  as  alleged  in  the  fii 
nor  to  the  assignees  after  the  bankruptcy  of  both,  a 
in  the  second  count ;  for  J2.  Drake  being  solvent  ' 
niouey  was  paid  to  the  Defendant,  it  was  money  ret 
the  Defendant  to  the  use  of  the  Plaintiffs,  as  assignees  oj 
dard^  and  to  the  use  of  £.  Drake.  Secondly,  that  a 
lance,  when  jR.  Drake  became  bankrupt,  was  in  favoi 
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{Murtnen  become  bankrupts,  and  that  at  all  events  therefoi^f  t^       1011. 
X)efendant  must  be  allowed  the  money  received  by  the  baiUL-     .^i^-Hl — 
impts  on  his  account,  before  the  bankruptcy  of  either.  and  aS&mt 

Best,  Serjt  now  shewed  cause.  The  authority  of  ithe  clejrk  wiio  «•*  _ 

paid  the  money  to  the  Defendant,  having  been  derived  &pm  tb^     voooAiiiii 
partnership  of  Goddard  and  Drake,  and  that  partnership  having  "  '^ 

been  dissolved  by  the  act  of  bankruptcy  of  the  former,  tiie  money 
must  be  /considered  as  having  been  paid  without  authority^  an4 
ought  therefore  to  be  refunded.  At  all  events,  however,  the  Plainr 
iiffs  aire  entitled  to  recover  one  moiety  of  the55S/.  paid  subsequent 
'4o  the  bankruptcy  of  £.  Goddardp  as  well  as  the  6l.  paid  after  the 
Iwnkruptcy  of  Drake^  The  ground  upon  wbichx>Qe  of  two  part- 
ners in  trade  is  authorised  to  di^>ose  of  .the  partnership. effects  19 
'  liuit  of  implied  agency.  Though  one  tenant  in  conmion  of  a.per>- 
«mai  chattel  be  entitled  to  take  possession  of  the  whole,  yttt  he 
cannot  convey  more  than  a  moiety  jpf  the  interest ;  if  therefore^ 
4meof  twjO partners  become  bajokrup^  as  the  partnership  is  thereby 
4lsiolved4[a)»  no  agency  can  any  longer  he  implied ;  conseqoentty 
fbe  solvent  partner  can  dispose  of  no  more  than  his  moiety  of  t|^ 
^property.  Upon  the  bankruptcy  of  £«Go<2ia/vd[,therefore,a  moiety 
it  the  partnership  property  passed  .to  his  assignees^  who  became 
^tenants  in  common  with  the  solvent  partner*  Theassignees,undegr 
a  joint  commission,  are  Qiititled  to  the  joint  and  separate  property 
.4f  both  partners;  they  have  no  specific  character  as  assignees  df 
^each  partner,  but  if  any  property  belonging  to  one  of  the  partners 
Jhas  been  made  away  with,  they  will  be  entitled  to  sue  for  it  as 
assignees,  und^ a joUiteommissioQ.  iNiotbiiig more b necessary 
to  be  shewn,  than  that  the  property  was  vested  in  them  at  the 
t&aie  the  action  was  brought  Nor  can  there  be  ^my  set-off  under 
the  stutute  in  this  case^  for  the  debt«  upon  whicji  the  Plaintiflb 
sae^  Q;rose  subsequent  to  the  act  of  haijbruptcy  of  J&  Goddardp 
whereas  that  which  the  Pefendant  claims,  was  incnrred  preriovf 
Ipihat  event  If  a  set-off  were  allowed  inJBuch  case,  the  efieet 
Would  be  to  epable  one  bankrupt  partner^  after  an  act  of  bank- 
i^ptcy  committed  by  hi  mself  to  pay  a  partn^p^hip  debt  to  a  favourite 
4^reditor,  without  the  possibility  of  the  ai^gnees  pbtainingredress; 
fbf  to  any  action  brought  by  the  assignep^  a  set-off  arising  oat 


« " 
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(a)  See  Smiik  t.  Sitlka,  l£4il,$«S  ;  and  Smith  v.  OrUU,  Id,  368. 
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WOBi,       ^  the  state  of  acconots  between  the  creditor  and  the  two  pmtfe- 
ners  would  be  resorted  to  as  equivalent  to  the  wholeTdemaDd. 


n^^ker         Praed,  Seijt.  contra.    The  5  Geo.  2.  c.  30.  8.  28.  directs,  that 
«.-  when  4here  haVe  been  mutual  debts  or  credit  between  the  bonk- 

Oo0DAB»«  ^tny^i,  and  any  other  person,  before  the  time  of  the  banlLmptcy,  od 
account  shall  be  taken,  and  the  balance  only  shall  be  paid.  These 
mutual  claims  are  not  in  the  nature  of  set-off ;  but  the  balanoe 
only  is  the  debt.  If  then  an  account  is  to  be  taken  up* to  Ae 
time  of  the  act  of  bankruptcy,  the  Plaintiffs  in  tdiis  case  are  net 
entitled  to  recover  any  thing.  For  at  the  time  wiien  Drake  be- 
came bankrupt,  the  balance  of  accounts  still  remained  in  favov 
of  the  Defendant.  It  is  true  that  the  statute  does  not  exprateiy 
direct  up  to  what  time  the  account  shall  be  taken,  where  aeiP^nl 
partners  become  bankrupt :  but  in  Ihe  case  <^  a  joint  commissioii^ 
the  act  of  bankruptcy  by  which  the  commission  is  supported,  oai 
under  which  the  assignees  are  authorised  to  sue,  is  not  complete^ 
until  all  the  partners  have  become  bankrupt.  If  fiie  assignees  cUn 
the  money  paid  to  the  Defendant  as  a  debt  due  to  the  estate  sf 
Coddard  sluA  Drake,  they  must  allow  in  account  all  sums  of  money 
due  from  the  estate  to  the  Defendant.  If  on  the  other  hand  they 
chiim  one  moiety  of  the  money  paid  as  due  to  the  separate  estate 
of  £.  Goddard,  and  the  other  moiety  as  due  to  the  separate  estate 
of  Drake,  they  ought  to  have  framed  their  declaration  accord- 
ingly. Indeed,  in  such  case  the  two  demands  could  not  be 
joined  in  the  same  action.  Where  two  persons  have  demandi 
upon  a  third  in  separate  rights,  they  ought  to  sue  separately; 
Graham  v.  Robertson,  2  T.  R.  282.  Nor  wffl  it  make  any  dif- 
;. ,  ferenceif  both  creditors  become  bankrupt,  and  the  same  assignees 
■"■■'  l}p  chosen  for  both.  For  where  two  commissions  issued  against  if. 
J-^  and  JB.  and  the  same  persons  being  chosen  assignees  under  both, 
"  brought  an  action  against  C.  for  debts  due  to  the  separate 
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of  each ;  it  was  holden  that  such  debts  ought  to  have  been  made 
the  subject  of  distinct  actions ;  Hancock  v.  Hayward,  8  31  A.  48S. 

Cur.  adv.  tmU. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
liord  Alvanlby,  Ch.  J.  This  is  an  action  ifbr  money  had 
and  received,  brought  by  the  Plaintiffs  as  assignees  of  two  per* 
sons  in  partnership,  and  the  money  in  dispute  Was  paid  by  the 
person  who  acted  as  clerk  in  the  partnership  concerns  after  an 
^t  of  bankruptcy  committed  by  one  of  the  persons,  bat  before 
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aAtetofbaikrtiptcyomntiiiftedbyfhffMlier.  With  respect  totli^ 
SI.  paid  after  the  Imnkruptoy  of  botb»  tbe  Plauitiffs  are  <jeiuriy 
eniitled  to  a  verdict  for  that  stim ;  aad  the  obly  question  iTe  have. 
t9  dedde  i%  Whether  tfieiasEfSgikees  can  reeorer  .the  jnoOey  in  £.  *** 
^pate  miAer  a  eouBt  for  money  had  and  recMved  to  the  nae  ef 
die  Plaintiffs^  as  assignees  of  both  parties  ?  AnoA^  qne^tim 
had  been  raislBd  iif  this  case»  which  it  will  be  for  ns  to'  deoidep 
Aould  it  be  brovght  befoi>e  tbe  Court  upon  aaother  oedasitai. 
We  are  of  op&tion^  thbt  in  this  caae  it  ia  not  possible  to  ootttesd 
wiftb  sttccess^  that  the  Pkistiffs  oug^t  to  redover  in  (be  Way  m 
^wUeh  they  hsve  dectoed.  No  doubt  the  Plaintiffs  are  joint 
^tfaigaees  of  both  the  ^artners^  and  as  snob  they  m%fat  have 
avid  for  money  had  and  recrived  to  flke  nse  of  each  ;  ntA  if  .thet9 
keA  been  a  comit  for  money  had  and  I'eoeived  fa  the  nae  <tf  the 
Plaintiffs  as  assignees  of  the  partsier  #ho  bad  cdmmijttsd  an'  adf 
ef  bankropt^  at  the  time  the  money  was  paid^  they  might  per^ 
llapt  have  reoovered  one  moiety.  '  On  this^  boWever^  we  der 
net  mean  to  give  an  opinion.  It  is  clear  that  after  the  bank^ 
MUptay  of  Goddard^  the  cleric  ^J^rm  tbe  agent  of  snch  persons  a* 
efaonld  be  chosen  assignees  of  his  estate,  as  well  as  of  Drake,  whcr 
wea  then  absent  Bat  we  tkiidk  that  npon  the  {^resent  declaration 
there  is  no  pretence  for  saying that-die  Plaintiffiienghtto  recovers 
Per  Curiam^  Let  m  v^erdict  be  entered  for  56* 

^(cpTT  and  Others^  Assignees  of  B£RKLBt|  a  Bankrupt^     /«■«  ssiL 

V*  P^TTIT. 

TR0VKR  for  goods.  The  cause  was  tried  before  Lord  Ahtim  on  the  i6th  ^ 
Imf,  Cb.  J.  at  the  GuUdkati  nitmga,  after  last  Easterlieinii^  ^m^^' 
wBen  the  following  facts  appeared  in  evidence  ^  fomaid«^fio« 

The  goods  in  question  had  been  ordered  by  thebadbmpt*  ^A&  fH^^^I^^'j 
wtsid  meiefaant  in  London,  of  Messrs.  Wmlkn€tM&mchetter4  atid-  «t  the  BuUtod 
#riieforwwdedbythem«diieetedtothelMMdartq>tattiieAr//aad-  ^^^^^ 
HoiK^Inn,  on  the  lOtfa  of  l&rdk  1802.    On  the  ^  of  McriOt  leqiieiH^  ofT 

preWou*  order 
frOB  him.  On  the  SSd  of  the  same  month  the  goods  were  sent  to  the  Defesdant's  hopte  as  tbe  packer 
4ir  Xrtbtt  latter  hMliifl  given  no  iitbcuiion  aA  the  \Bttll  and  tfaicA  Inn-mptetliif  tbete  parflcalar 
Mo^ :  but  haTiog  ght<^>  a  general  order  that  «U  goods  addressed  to  Jjgn  fi^¥Ov!^  do  sent  to  the  Dt^ 
Mdant ;  A,  having  no  warehouse  of  h!s  own.  On  tbe  11th  of  Mttrek  4»coimBltted  an  act  of  bank* 
nilScy.  Wbcd  tbe  goods  aocifed  at  the  Jiafendant's  they  w^k«  BoolMd  U  iltejaotMdt  of  it,  and  tbo 
Ddendantnot  iLsowing  of  4«'a  bankniptcjK  unpacked  .the  goods,  to  aycertain  Che  contants.  On  the 
Sfta  of'Blardli  the  goods  weVe  claimed  bv  the  oonUsnees.  and*  on  the  da j  after  hy  the  assignees  of  i|. 
uiiJbHt:iib9maroDminMcm  bad  been  iste  Oeldthsttheifeiiiiiatof  the  gDodswasatanend 

vvhoi  they  arrived  at  the  Defendant's  house ;  and  consequently,  that  th«  PlainU0s,  as  the  assignees  «!' 
>#.)  Me  embledto  riecover  them  in  an  action  of  trover.* 

*  Vide  Hurry  v.  Manglct,  1  Camp.  452.    Dixon  r.  Baldmtm,  5  East,  175.    lUwe 
w.  Piclf^,  8  Taunt.  83. 
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1803.      the  goods  vrere  sent  from  the  Bull  and  Mouth  Ino  to  tike  Defend- 
■  anf  s  house,  who  was  a  packer,  not  in  consequence  of  any  orders 

and^^m  respecting  those  particular  goods,  but  in  consequence  of  a  geifend 
order  from  the  bankrupt  to  send  all  goods  directed  to  him  to  the 
Defendant's  house.  On  the  11th  of  March,  the  bankrupt,  who 
lived  in  lodgings,  and  had  no  warehouse  of  his  own,  absconded, 
leaving  no  clerk  to  accept  goods  or  orders  for  him.  On  the 
arrival  of  the  goods  at  the  Defendant's  house,  they  were  booked 
for  the  account  of  the  bankrupt;  and  the  Defendant  not 
knowing  that  the  bankrupt  had  then  absconded,  and  not  hav- 
ing any  directions  from  him  respecting  the  goods,  caused  them  to 
be  unpacked  with  a  view  to  ascertain  of  what  they  consisted* 
On  the  31st  of  March,  Messrs.  Wallert  having  learned  the 
situation  of  the  bankrupt's  affairs,  claimed  the  goods  from  the 
Defendant,  and  on  the  day  after  they  were  demanded  by  the 
assignees.  The  Defendant  being  inde^pnified  by  Messrs.  Wallen^ 
refused  to  deliver  the  goods  to  the  Plaintiffs.  The  jury  fouid 
a  verdict  for  the  Plaintiffs,  but  liberty  was  reserved  to  the  De- 
fendant to  move  for  a  new  trial,  or  that  a  nonsuit  might  be 
entered. 

Best,  Serjt.  having  accordingly  obtained  a  rule  nisi  on  a  foam 
day,  was  now  called  upon  to  support  his  rule.  When  this  .mle 
was  obtained,  two  grounds  were  suggested,  1st,  that  as  the  goods 
were  not  sent  from  Manchester  till  after  the  bankruptcy  of  Bert- 
ley,  his  bankruptcy  might  be  deemed  a  revocation  of  the  previoni 
order,  and  consequently,  that  no  right  vested  in  the  FlfdntiflSu 
[This  point  he  now  abandoned,  saying,  that  though  suggested 
by  the  Lord  Chief  Justice  before  whom  the  case  was  tried,  yet 
he  felt  it  too  late,  after  the  many  decided  oases  in  which  a  sindiv 
circumstance  had  occurred,  without  affecting  any  alteration  in  the 
right  of  the  assigpiees  of  the  bankrupt  to  claim  goods  on  their 
arrival,  to  make  this  objection,  however  desirable  it  might  be  to 
establish  a  different  rule  from  that  which  had  hitherto  prevailed]. 
2dly,  That  the  transitus  of  the  goods  was  not  at  an  end  when  thef 
were  demanded  by  Messrs.  Wallers.  Before  the  right  to  stop 
til  transitu  can  l)e  defeated,  it  must  appear  that  the  goods  have 
come  to  the  possession  of  the  vendee.  It  is  true,  that  in  Ellis  y. 
Hunt,  3  T.  R.  464,  where  the  transiius  was  holden  to  be  at  an 
end,  the  assignees  of  the  vendee  had  not  taken  actual  possession, 
but  the  messenger  under  the  commission  had  done  an  act  which 

was. 
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«was  equivalent  to  taking  possession,  by  putting  his  mark  upon       1806* 

them.     In  Hunter  v.  Beale,  cited  in  the  above  case,  it  was  de-      * ' 

termined,  that  the  vendor  had  a  right  to  stop  goods  which  re-     and^tbera 
mained  in  the  custody  of  the  carrier,  though  the  vendee  having  ** 

received  notice  of  their  arrival,  had  g^ven  orders  to  the  carrier 
respecting  th^  disposal  of  them,  and  though  the  carrier  himself 
had  done  some  acts  towards  carrying  those  orders  into  execution. 
So  in  Hunt  v.  Ward,  also  cited  in  Ellis  v.  Hunt,  where  goods 
had  been  sent  by  orders  from  the  vendee  to  a  packer,  the  latter 
was  considered  as  a  middle  man  between  the  vendor  and  vendee. 
Though  a  packer  be  the  agent  of  a  tendee,  yet  he  is  not  such 
an  agent  as  can  receive  tho  goods  into  the  stock  of  the  vendee. 
In  the  case  of  Hodgson  v.  Loy,  7  T.  R.  440,  where  goods  re- 
mained in  the  hands  of  a  wharfinger,  it  was  held  that  the  right 
to  stop  in  transitu  continued,  liiotigh  the  wharfinger  had  general 
directions  from  the  vendee  to  forward  such  goods  as  should  be 
received  on  his  account  to  a  particular  person.  Both  a  wharfinger 
lind  a  packer  receive  goods  for  the  mere  purpose  of  forwarding 
them  to  their  ultimate  destination ;  and  therefore  while  they  re- 
niain  with  them  the  transitus  is  not  at  an  end. 

Shepherd  and  Bayley,  Serjts.  contri,  were  stopped  by  the 
Court. 

Lord  Alvanlby,  Ch.  J.  At  the  trial  I  could  not  help  forming 
a  wish,  that  the  question,  how  far  the  bankruptcy  of  Barclay  had 
'operated  as  a  countermand  of  his  previous  orders  to  Messrs* 
Wallers,  should  be  considered  by  the  Court.  But  on  looking 
Ibto  the  cases,  I  find  that  question  to  be  completely  closed  in 
Westminster  Hall,  and  that  we  therefore  are  bound  to  hold  that, 
though  a  bankrupt  has  altogether  ceased  to  be  a  trader,  yet  that 
his  warehouse  continues  open  for  the  purpose  of  receiving^  ^ 
goods ;  and  that  the  assignees  have  a  right  to  tajce  possession  of 
every  thing  that  may  come  into  their  hands  without  paying  a 
i&iigle  farthing,  even  though  the  consignors  of  the  goods  are  not 
entitled  to  come  in  under  the  commission.  In  Ellis  v.  Hunt^ 
Lord  Kenyon  says,  that  it  never  had  been  decided,  that  bank- 
ruptcy was  of  itself  a  countermand  of  an  order ;  and  in  Boht- 
Hngk  V.  Inglis,  3  East,  381,  the  goods  in  question  were  not 
delivered  on  board  the  ship  which  was  to  bring  them  from 
Russia  to  the  consignee  in  London,  until  after  the  consignee 
had  committed  an  act  of  bankruptcy.  No  doubt,  therefore, 
for  the  purpose  of  receiving  goods,  the  assignees  stand  in  the 
place  of  the  bankrupt.    The  next  question  is,  Whethei',  under 

the 
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Frrrit. 


IBOOk.      tie  civeMiitances  of  thb  case,  the  delivery  of  the  go6is  to  the 

" packer  is  to  be  considered  as  a  deliyery  to  the  banknipt?    TJn- 

and  Oiben     doabtedly  there  are  cases  ia  which  packers  and  wharfingers  are 
^'  to  be  considered  as  middle  men  ;  but  there  may  always  be  so  a 

question.  Whether  in  the  particular  case  they  are  to  be  so  con- 
sidered or  not  ?  Such  was  tlie  question  in  Richardson  t.  Gau  {a\ 
and  m  Mills  ▼.  Bull  {b).  In  the  hist  of  those  oases»  we  held  the 
wharfinger,  at  Exeter,  io  be  merely  a  middle  man ;  for  though 
lie  paid  the  freight  and  charges  up  to  that  place,  yet  he  was  not 
audioiised  to  impeach  them  or  meddle  with  thera,  b«t  was  odj 
fsne  of  the  hands  by  which  the  goods  were  to  be  forwarded  to 
Horih  Tawioif,  the  place  of  their  ultimate  destination.  In  dnr 
^ase  of  Richardson  y^  Goss  (c),  it  was  not  necessary  for  us  to  de- 
•tde,  whether  the  wharfinger  was  a  middle  man  or  not,  for  the 
,case  was  decided  on  the  ptound,  that  the  consignee  of  the  goods 
bad  eoantermailded  his  order ;  but  my  Brother  Ckambre  inti- 
iMted  in  his  opinion,  and  I  perfectly  agreed  with  him  at  the 
tiime,  that  if  a  man  be  in  the  habit  of  using  the  warehouse  of  the 
wharfinger  as  his  own,  and  make  that  the  repository  ci  his 
goods,  the  iransitus  will  be  at  an  end  when  the  goods  arrive  at 
such  warehouse.  I  take  the  case  of  the  packer,  cited  in  £/&  v« 
Hunt,  to  amount  to  no  more  than  this ;  that  if  a  man  living  at  a 
distance,  or  living  abroad,  order  goods  to  be  sent  to  J.  B.  lus 
packer^  in  order  that  jt,  li.  may  hand  them  on  to  him;  in  such 
ease  ^.  B.  is  a  mere  middle  man  with  respect  to  the  ri^  ef 
stopping  in  tramitu.  And  in  Leeds  v.  Wright  {d),  we  held  that 
the  goods,  though  remaining  in  the  packer's  custody,  bad  arrived 
at  the  end  of  their  journey;  for  tiie  packer  in  that  case,  was  act 
merely  a  middle  man.  In  this  case  it  seems  to  me  impossihle  to 
false  a  doubt,  whether  the  Iransitm  was  at  an  end  or  not ;  for  if 
the  bankrupt  had  no  warehouse  to  receive  the  goods,  but  that  ef 
the  packer,  the  transitm  never  could  be  at  an  end,  if  it  di4  nst 
end  there.  Under  all  the  circumstances  of  the  case,  I  am  clearly 
of  opinion,  that  the  consignees  were  not  entitled  to  considevthe 
Defendant  in  the  light  of  a  mere  packer,  and  to  stop  tiie  goods 
in  his  custody.  ^ 

Heath,  J.  It  is  much  to  be  lamented,  Ibat  goods  con8igii0d 
to  a  banknipt  which  arrive  after  the  act  of  bankruptcy,  as  in  this 
ease,  should  ever  be  considered  as  part  of  the  bankrupt's  efifects* 


(•)  AnU.  p.  119.       (6)  Antt,  vol.  ii.  p.  457.      (c)  AnU,  p.  IfA.      (il)  Am^,  |l  m 
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Xbe  hardship  to  which  this  rule  of  law  had  given.  liBe,  in  parti-        lidOS*. 
cular  cases,  was  the  occasion  of  introducing  the  doctrine  of  itop^       ^^ 
page  in  transitu.    The  very  expression  **  stoppage  t/i  transitu,*^     an^  Otben 
ex  vi  termini  implies  that  there  must  be  a  place  of  ultimate  deli-  ^    ; 

very  of  the  goods.     If  the  bankrupt,  in  this  case,  had  possessed  k  * 

warehouse  of  his  own,  and  the  packer  had  merely  taken  them  as 
a  middle  man,  the  consignors  might  have  stopped  them.  But 
here  there  being  no  other  place  of  delivery  than  the  warehouse 
of  the  packer,  the  goods,  when  arrived  there,  had  come  to  fhefir 
lakt  place  of  delivery,  and  consequently  were  no  longer  liable  to 
ihe  right  of  stoppage  tit /ran5fVii. 

RooKB,  J.  lam  of  the  same  opinion.  I  exceediiAgtyi^gti^ 
that  such  a  rule  of  law  should  have  been  adopted,  as  that  which 
rests  in  the  assignees  of  a  bankrupt  the  property  in  goods  Irhich 
srrive  after  the  bankruptcy;  for  it  appears  to  me  td  be  prodtio^ 
tive  of  very  great  hardships.  But  the  cases  are  too  decisive  upon 
Ae  subject  for  the  Court  now  to  adopt  a  contrary  doctrine.  Sh 
all  the  cases  where  the  oonsigbor  has  been  allowed  to  stop  the 
goods,  in  the  custody  of  the  packer,  there  has  been  a  place  of 
ulterior  delivery  in  view.  In  the  present  instance,  there  was  nb 
place  of  delivery  but  the  warehouse  of  the  packer.  The  delivety 
therefore  to  the  packer  was  equivalent  to  a  delivery  to  the 
bankrupt  himself. 

Chambre,  J.  I  am  entirely  of  the  same  opinion.'  If  thie 
warehouse  of  the  packer  were  not  to  be  considered  as  the  place  of 
deKvery  to  the  bankrupt  in  this  case,  there  could  be  no  place  of 
delivery  at  all ;  for  the  bankrupt  had  no  other  opportunity  of 
receiving  goods,  but  by  the  hands  of  the  Defendant.  However 
hard  the  law  may  in  general  be  thought,  which  vests  the  pro- 
perty in  goods  which  arrive  after  an  act  of  bankruptcy  in  the 
assignees  of  the  bankrupt,  it  would  be  still  more  hstrd  in  tb^ 
present  instance,  if  the  creditors  were  not  permitted  to  resott 
to  the  property  in  the  hands  of  the  Defendant,  since  he  could 
have  no  stock  in  his  own  possession.  The  creditors  of  a  trader 
generally  know  whether  he  has  goods  in  his  possession,  and 
trust  him  accordingly ;  and  the  creditors  of  this  bankrupt 
probably  knew  that  he  considered  the  warehouse  of  his 
packer  as  his  own,  and  that  the  goods  were  consigned  to  him 
there.  In  those  cases,  where  the  transitus  of  the  goods  has 
not  been  considered  as  at  an  end,  the  goods  have  only  re- 
trained with  the  packer  for  the  purpose  of  being  forwarded  to 

die 
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'  UCO'        (bd  same  ulterior  destination.    Id  this  case  there  was  ao  ulbha 
destination,  the  trautilua  was  at  aU  end. 

Jbtle  dischargei 

j«»«Tth.  DrsoN  and  Others  v.  Rowcboft. 

pplkjoi  boil  'T^nis  was  an  action  on  a  policy  of  insurance,  whidi  came  an  k 

L^rf^»iu^  *^  *"^  before  Lord  Aloanlej/,  Ch.  J.  at  tbe  sittings  aftaki 

the  uiumi  dtc'  IJI/art/ TcTHi,  vheti  the  iMTy  foiiiid  a  verdict  for  the  Plainlifii 

iiw™ouiMof"  for  225/.  subject  to  llie  opinion  of  ibe  Court  on  the  foUowf 

flie  .ojr»ge  tlio  oase. 

Iri'h"d"<^d  On  tiie  28tb  of  MarcJi,  1802,  the  Plaintiffs  effeeteJ  a policj«f 

by  Mtwitcr,  insuTdBce  OD  fruit  at  and  from  Cadiz  to  London,  upon  the  iSf 

louen,  niul  2'arlar,  and  the  Defendant  subscribed  the  policy  for  225/.    7^ 

'kThi  """  '■"  P^^^^'i  contained  tbe  usual  memoriuuluni,  that  com.  tisb,  all 

Ml  1  ui  iaier-  fiuit,  flour,  and  seed,  were  warranted  free  frt»it  average,  oals 

»«^l*J"  P°"'  general,  or  the  ship  should  be  stranded.     Tbe  Plaintiffs  woeit 

WM  driven,  ibe  terested  in  tlie  fruit  to  the  amount  of  the  sum  insured.  TkeTs^ 

•ofenimei'ioT  f      iailed  Upon  the  voyajre  insured,  with  the  fruit  on  hout 

the  iu*ce  pft>-  '                      ^  ^ 

hibiieilfhe  on  the  15th  of  I'ebruan/,   1802,   but  having   met   with  tea- 

l»uding  oMhe  p^stuouB  Weather  and  contrary  winds,  was  forced  to  put  iW 

■hip  ■Iw  being  Palma;  and  afterwards  into^a^jfa  Cruz,  where  she  arrived  ODtk 

too  much  d«-^  jjj  qC  ji/o^      jj,  [[jg  course  of  this  voyage,  the  fcuit  received  «i 

cwrdoo  iiic  damage  from  tlic  sea-water,  that  on  its  arrival  at  Sattta  dat/n 

lo\ii^d"tB  ^"*  rotleo,  add  stunk  to  so  gieat  a  degree,  that  tbegovemaac 
Abere  prohilMted  the  landing  it,  and  it  was  therefore  thrown  oio- 
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flatorey  and  cooseqaently  not  within  the  memomndUiB.    iii<  ihll       ilSSA 
case,  not  only  was  the  cargo  destroyed /bat  the  shipits^l^Nriii  ^   ■■" 

floldy  in  consequence  of  the  damage  sustained  at  sea ;  which  cir-  , .  ^!^^|L| 
cumstances  distinguish  the  present  case  from  that  of  Cocking  v.  _,j)^ 
Fraser,  Park,  114. ;  for  as  the  case  there  states  that  the  ship 
did  not  proceed  to  Figara,  the  place  of  her  destination,  it  may  be 
inferred  that  she  was  able  to  proceed ;  and  indeed  it  does  not 
appear  that  there  was  any  thing  to  prevent  the  cargo  being 
carried  to  the  port  of  discharge.  In  M^Andrews  v.  FaughAt, 
Park,  115,  where,  after  capture  and  recapture,  a  cargo  of  fruit 
was  brought  to  the  port  of  destination,  but  had  sustained  damage 
io  tke  amount  of  80  per  cent,,  Lord  Kenyan  said',  that  to  entiue 
the  assured  to  recover,  either  the  voyage  must  be  lost,  or  the 
cargo  wholly  and  actually  destroyed.  Now  here,  if  it  be  coo- 
tended  that  the  cargo  was  not  wholly  and  actually  destroyed,  by 
a  peril  insured  against,  still  the  voyage  was  lost.    Indeed  Lord 


,'     .•■#•    I  CtiM  I 
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Kenyan,  in  the  case  of  Burnett  v.  Kensington,  7  T.  R.  222,  ot    :-    "^i- 1^  y.u 
serves,  that  he  cannot  subscribe  to  the  dictum  of  Lord  Man^eld 
in  Cocking  v.  Fraser,  that  if  the  commodity  specifically  remiain, 
the  underwriter  is  discharged. 

Bay  ley,  Seijt.  for  the  Defendant.  The  object  of  the  memo- 
randum was  to  exempt  the  underwriters  from  particular  average, 
unless  the  ship  be  stranded,  but  if  a  stranding  take  place,  thej^ 
tore  as  much  liable  to  particular  average  as  if  the  memomndum 
had  not  been  introduced,  and  the  observation  of  Lord  Kenyan, 
in  Burnett  v.  Kensington,  upon  the  case  of  Cocking  y.  Fraser,  is 
founded  upon  that  distinction ;  for  if  the  ship  be  stranded,  the 
underwriters  are  equally  liable,  whether  the  cargo  remain  in  -  •,•:.:  /ja 
spede  or  not.  The  distinction  therefore,  between  a  total  and  a 
partial  loss,  as  taken  in  Cocking  v.  Fraser,  remains  unimpeached: 
if  the  thing  insured  be  absolutely  destroyed,  it  is  a  total  loss.; 
but  if  it  specifically  remain,  though  of  no  value,  it  b  an  avezage 
kM.  Though  it  might  be  necessary  in  the  present  ease,  to  throw 
the  cargo  overboard,  it  does  not  appear  that  such  necessity  arose 
from  any  of  the  perils  insured  against.  When  the  ship  arrived  at 
Santa  Cruz  the  cargo  was  in  existence,  and  the  act  of  the 
orew  in  throwing  it  overboard,  cannot  vary  the  respective 
rq;fats  of  the  assured  and  the  underwriters.  In  Cocking 
¥•  Fraser,  though  the  ship  did  not  proceed  to  her  place  of  desti- 
nation, and  the  cargo  was  so  much  damaged  as  to  be  rendered 
of  no  value  in  the  middle  of  the  voyage,  still,  the  assured  were  not 
allowed  to  recover.  That  case,  therefore,  is  decisive  ^if  tb^  [  476  ] 
present. 

Lord 
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IdOa*  Lord  Alvanlby,  Ch.  J.     If  I  uoderstand  the  policy  «» 

"  —  stniioed  by  Ibe  memorandum,  the  uaderwriler  agrees,  thud 
uid  Oihwi,  commodities  shall  arrive  wtfe  at  the  port  of  destination,  ooKilk 
staodiug  the  perils  insured  aguinst ;  but  that  he  will  aot  be  liaMi 
to  pay  for  any  partiat  loss  on  fish,  or  the  other  articles  tat 
tained  in  the  memorandum,  because  those  commodities  baof 
liablt;  to  deterioration  from  many  circum&taoces  tadepeodenlij 
the  peril  insured  af^oiost,  be  would  eonliuually  be  harassed  nil 
claims  for  partial  lose  alleged  to  have  arisen  from  tlie  perils  in» 
tioued  in  the  policy.  Uuleaa  therefore  the  coQsequeacA  of  fli 
damage  sustained  be  tbe  total  loss  of  the  commodity,  the  tiodtf 
writer  does  not  agree  to  be  ^swerable  i  bat  if  the  coronK)^ 
be  totally  lost  to  the  assured,  he  undertakes  to  pay.  If  tliiik 
not  the  moaning  of  the  memoraadum,  it  is  badlj  expreoe^, 
and  the  underwriters  would  have  done  better  ii'  they  had  mi, 
tbat  they  woidd  not  be  answerable  unless  the  conunodities  m 
merated  actually  went  to  the  bottom.  The  qu&ttoa  is,  Wkflii 
a  total  loss  i  I  admit  that  the  circumstancea  of  cases  liie  tk 
present  are  generally  suspicious.  If  tbe  voyage  be  protrvtei 
deterioration  necessarily  takes  place;  audit  becomes  theioleirt 
of  the  captain  and  mariners  to  turn  the  injury  into  a  total  loa 
But  this  is  matter  for  tbe  consideration  of  the  jury.  We  on^ 
indeed,  to  took  nt  the  case  with  some  suspicion,  where  thens 
so  much  temptation  to  throw  the  cargo  overboard.  But  hen  it 
is  found  that  tbo  necessity  of  so  doing  arose  from  sca-aaU 
shipped  during  the  coarse  of  the  voyage;  and  that  the  ctnn* 
dity  was  in  sucb  a  state  that  it  could  not  he  sufiered  to  mam 
i  board  consistently  with  tha  health  of  the  crew.     I) 
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Coekimg  t.  Fnaer,  says  diat  be  cannot  sabscribe  to  the  opinloii       VSWl 

there  giTen,  that  "  if  the  commodity  specifically  remain,  the      — 

anderwriter  is  discharged^  (a) :    I  think   myself  therefore  at     JdOUiaw 
liberty  to  consider  the  case  of  Cocking  y.  Eraser,  as  something  9, 

less  strong  than  it  appears  to  be.  The  question  then  is,  Whether 
the  loss  which  has  happened  be  not  as  much  a  total  loss  as  if  the 
waves  had  carried  the  cargo  overboard,  or  as  if  it  had  been 
directly  prevented  from  arriving  at  die  port  of  destination,  by 
some  of  tfie  perils  insured  against  ?  I  never  have  understood  that 
the  underwriters  insure  fish  against  no  perils  which  do  not  end 
in  a  total  annihilation  of  die  commodity.  When  the  loss  arises 
from  capture,  the  commodity  remains  in  existence  in  the  hands 
of  the  enemy ;  and  yet  this  loss  is  as  much  within  the  policy  as 
a  loss  arising  from  the  wreck  of  the  ship.  I  must  now  take  it, 
that  the  circumstances  under  which  the  cargo  in  this  case  stood, 
were  such  that  sea-damage  had  so  operated  as  to  make  it  im* 
possible  for  the  captain  to  keep  it  any  longer  on  board.  Whe- 
ther the  cause  of  the  loss  were  direct  or  indirect,  it  produced  a 
total  annihilation  of  the  commodity. 

Hbath,  J.  On  looking  over  this  case,  it  appears  to  me  that, 
it  is  not  so  strongly  stated  on  the  part  of  the  assured  as  the  facts 
would  have  warranted ;  for  it  is  not  said  that  the  cargo  was  ne^ 
c^ssarHy  thrown  overboard.  Now  it  is  clear  that  it  was  necessary 
the  ship  should  be  repaired,  and  that  the  Portuguese  government 
would  not  sufier  it  to  be  landed  ;  yet  the  ship  could  not  be  re- 
paired unless  the  cargo  was  removed.  The  evidence,  therefore, 
appears  to  me  to  warrant  the  conclusion  that  the  cargo  was  nece»- 
sarily  thrown  overboard.  Qn  this  ground  I  have  no  difficulty  in 
concurring  in  opinion  with  my  Lord,  that  the  case  does  not  fall 
within  the  exception  of  the  memorandum,  and  is  not  governed  by 
the  case  of  Cocking  v.  Fraser.  Had  we  thought  it  the  same  in  cir- 
cumstances as  Cocking  v.  Fraser,  it  would  have  been  necessary 
for  us  to  consider  how  far  that  case  has  been  impeached  by  the 
subsequent  observations  of  Lord  Ke^ty  on  in  Burnett  v.  Kensington, 

RooKfi,  J.  We  must  now  takie  it  from  the  facts  stated  in  this 
case,  diat  the  cargo  was  so  deteriorated  as  to  make  it  necessary 
that  it  should  be  thrown  overboard.  The  loss  therefore  was 
total ;  the  voyage  was  defeated,  the  ship  was  unable  to  proceed, 
and  the  government  of  the  island  would  not  suffer  the  cargo  to 
be  landed.  The  injury  was  occasioned  by  tempestuous  weather; 
the  loss  was  total,  and  therefore  I  think  the  Plaintiff  entitled  to 
recover. 

(a)  Sec  Manhalli  p.  144.  '''••* 

Chambre, 
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Chaubrb,  J.   The  case  is  not  stated  so  strooglj  as  theni 

deace  seems  to  warranty    It  is  stud  that  the  cargo  stunk  so  nvck 

that  tlie  government  of  (he  country  prohibited  its  being  landed, 

bat  it  might  have  been^taled  that  it  was   iocoDsistent  witb  4c 

health  of  the  crew  that  it  should  remain  on  board,  or  that  i(  <ji 

^  aecessoril J  thrown  overboard.     The  ship  is  expressed  to  hm 

.  been  so  much  damaged  that  she  could  not  proceed,-  bat  *a 

f  sold;  now  this  must  certainly  have  made  a  complete  end  of  lb 

t  vb^age.     We  do  not  construe  special  cases  so  strictly  at  «f  & 

'  ipecial  verdicts ;  oo  the  whole,  therefore,   it  seems  to  me  (k 

'   tite  loss  was  total ;  and  though  the  car^  might  be  s^d  to  cut 

'^  ia  qiecie,  yet  in  valae  it  did  not  exist  at  ^1.     If  that  beM,tb 

'  inference  of  law  is  plain.     AVhat  is  it  agaiust  which  the  onds- 

',  wnters  protect  themselves,    by    the    memorandum  I   anM 

'  psrtial  damage.     For  what  reason  i  because  as  the  commottida 

ennmerated  are  perishable  in  their  nature,  it  might  be  inposalfc 

ta  ascertain,  with  exactness,  what  part  of  the  loss  arose  fm 

,.  the  natnre  of  the  commodity,  and  what  from  sea-damag«.   I 

^  eror  there  was  a  case  of  total  loss,  it  certainly  is  the  preient 

"  i^LordALVANLKY.Ch.  J.  then  observed,  that  the  Cowlo» 

'I  4l^ued.  tbe  cue,  as  stating,  tiiftt  the  cargo  was  aecssarily  thim 
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Leatham  and  Others,  Executors  of  LEAWAM/t?.     J^i*h. 

Terry.  ^ 

t 

THIS  was  an  action  for  money  had  and  reoeived,  which  came  f^^^'^^  ^^' 
on  to  be  tried  before  Lord  Ahanlef^  Cb.  J.  at  the  sittings  licyonsUpand 
Hfter  last  Hilary  term,  when  the  jury  fonnd  a  verdict  for  the  S^Jt',^ij,^ 
]|^ntiff8,  daniages  100/L  subject  to  the  opinien  -of  the  Court  oh  ship  having 
ttoa  following  case;  '      ^^^ 

./On  the  S9th  of  October  ISfiO,  the  Defendanta,* being p«rt^  Autia,ht 
timers  of  the  ship  Manekater,  oH  behalf  ef  Aemselires  and  the  ^u^^thl^ 
f^r  ownersi  efieeted  a  policy  of  inaurnnDe  on  Ibeiieight  of  this  derwriten  on 
fi|{d  ship,  at  and  from  Si.  Pttenbutgh  to  this  ship's  port  of  difr<  ^btto ^ 
idMrgOi  between  Peterkfad  and  HtM  D(mn$p  with  liberty  to  the  nnddrwriteit 
iiAiued  to  value  the  same ;  b«t'  no  ^ahiatioii  was  at  any  tiine  ^  siimetime 
Hj^Oy  nor  was  any  other  insurance  effected  oa  the  freight.  The  recdving  ■& 
pfiS^j  was  for  fiOO/.  and  the  Plaintiff's  testator  snhscribed  it  for  uieimdir- 
yjMf    The  Defendants  had  -  previously  insured   the  riiip  for  "^nten  od  t^ 
9900/.  ait  which,  sum  she  was  valued  in  the  policies  at  and  from  them,  and  ea- 
HnU  to  PetmburgA,  and  at  and  from  tiience  back  to  any  port  ^^"  ^ 'J" 
between  the  Frith  of  Forth  and  ^the  Doansi    The  ship  si^ed  ship  ha^iog  ti: 
i^om  Hull,  and  arrived  at  St.  Petersbnrgk  in  safety,  and  having  ^^^^^,^ 
engaged  a  full  cargo  upon  freight,  for  the  voyage  from  thenoe  thecargowhU 
toi  Hull,  had  taken  in  or  received  on  board  nearly  the  whole  Jh^^meofule 
thereof^  when  she  was  detained  by  the  Russian  embargo,  and  detemioii,  and 
the  cargo  taken  out.     On  the  23d  February  1801,  the  Defend-  ^^rfi^^*' 
ants  abandoned  to  the  underwriters  on  the  ship,  all  their  right  which  if.  le- 
and  interest  in  the  policies  on  the  ship;  and  on  the  11th  March  ^{^[[^'JJJ^ 
IjSOI,  they  abandoned  to  the  Plaintiff's  testator,  and  the  other  tion  Wthenn^ 
underwriters  on  the  freight,  all  their  right  and  title  to  such  f^ht'Tn^ 
freight.     These  abandonments  were  accepted  by  the  under-  A,thejwen 
writers,  and  adjustments  were  signed  on  the  policies.  That  upon  ^verUia''^ 
the  ship  was  as  follows  : — Adjusted  a  total  loss  of  100/.  per  cent,  freigiit  so  i»> 
•'  on  this  policy,  and  hereby  order  Richard  Terry  and  Son  (the  h^nL*    ^ 
**  Defendants)  to  debit  our  accounts  for  our  respective  subscriptions 
**  at  that  rate,  which  we  agree  to  pay  in  good  bills  on  London,  not 
exceeding  two  months'  date  from  the  1st  day  of  April  1801 ; 
the  within-mentioned  ship  having  been  arrested  and  detained  in 
Russia,  by  order  of  the  Russian  government;  the  assured  hereby 

•  Vide  Rabertton  v.  Carruthcrt^  2  Stark.  Ni.  Pri.  571.   it'Carthy  v.  Abd,  5  East 
388—394.  Barclay  v.  SHrUng,  S  M  &  S.  6.     Case  v.  Davidson,  Id.  79.      Oreen  t. 
R.  £.  Company,  6  Taunt  68.   Idle  v.  B4nfal  Exchange  Company,  8  Taunt.  755—763. 
Davidson  v.  Case,  8  Price,  542—553. 
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180S.       **  undertaking  upon  the  payment  of  such  loss,  ^o  assigfi  orer  ali 
their  right  and  interest  in  this  policy  to  Sir  Christopher  Syka^ 
Bart,  and  Robert  C.  Broadley,  Esquire,  in  snch  manner  as  tli6 
Teiit.       ^<  committee  for  adjusting  this  loss  may  direct.     23d  February, 
**  1801."    The  adjustment  upon  the  freight  was  as  follows:— 
**  Adjusted  a  loss  of  100/.  per  cent*  payaUe  in  one  moodi»  tfce 
^'  assured  agreeing  to  assign  over  all  their  right  and  title  to  all 
"  future  benefit  that  may  accrue  hereafter,  except  as  ioMven 
'<  therein.     London,  11th  March  1801,  100/.  pet  cemi/^    On 
the  payment  of  tlie  hills  given  by  the  UDderwriterSi  upon  the 
policies  on  the  ship,  the  Defendants  receiYed  from*  the  com- 
mittee of  underwriters  oo  the  ship,  at  HuU^  the  foUowiiig  lettv 
or  authority :  '*  Messrs.  Richard  Terry  and  Son,  Hmtt,  Wk  Jwm 
*'  1801.    Ob  behalf  of  the  underwriters  on  the  ibUowkig  shqps 
**  (mentioning  several,  and  including  the  Mamchefier)  we  requMt 
'^  yon  will  give  orders  te  your  correspondents  at  Riga  and  P#» 
ierthurghf  to  act  for  our  interest  in  the  best  manner  in  duir 
**  power,  and  in  all  respects  as  they  would  have  acted  for  ynr 
'*  interest,   had  no  change  of  property  taken  place ;  yon  w9 
please  also  to  accept  any  bills  which  may  be  drasim  for  thi 
out-fit  of  the  ships,  or  any  other  necessary  chargesg  iBfoiiiif 
**  the  amount  of  the  said  charges,  and  we  wiU  be  answondrie  la 
''  you  for  the  same.    We  are,  ftc."    The  Defendants  aoted  ss 
agents  for  the  underwriters  on  the  ship,  and  paid  the  ■event 
sums  of  money  under^mentioned,  on  account  ef  the  aaid  shi|v 
viz. 
Expenees  at  Cromtadt,         ....  ^106  16    0 

Eldneur, 1&    3    7 

Hull,  - 61    4    81 

Primage  and  Buoyage,  •        -        -        -       8  16    7i 

Portage  Bill, 207  13  U^ 

Travelling  Expenees  for  crew  in  Russia,  -  63  10  0 
Brokerage  bills  in  London,  -  -  -  -  0  6  0 
Insurance  on  125/.  expenees,         -        -        -       8    4    0 

Dock  dues,  -        -        -        -        -        -17*t 

■    -  -  -- 

£482  lA   0) 

The  embargo  on  the  vessels  detained  in  the  ports  of  Aama 
being  taken  off,  the  said  ship  Manchester  took  on  board  again  Ae 
same  goods,  as  bad  been  so  shipped  and  unladen  at  Petersburgh, 

and 
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«pd  prooaeded  tiierowith  an  ber  voyage  fiofli  F^tnfmt^^mmwtA 

in  safely  at  Hult,  and  there  deliveved  her  cargo  agreeably  to  the 

bills  of  lading,  vhidi  had  been  signed  before  the  embargo,  and  «. 

earned  the  freight  on  that  voyage.    The  freight  was  receited  by       Tsmsv. 

the  Defendants^   on  account  of  those  beneficiidly  interested 

therein,  and  amounted^  after  deducting  brokerage,  to  the  sum 

4xf  1327/.  18s.  Id.    The  Defendants  made  no  assignment  of  the 

freight  (eo  twmiite)  to  the  underwriters  on  the  ship,  nor  dsd 

they  make  any  assignment  of  the  ship  to  the  ttsd  underwriters, 

otberwise  than  by  the  abandonment  and  tbe  adjustment  indorsed 

on  the  several  poUeies  above^aentioned.    Tbe  ship,  afterber 

aaiivai  at  Hull,  and  delivery  of  her  eargo,  was  put  up  tosrie  by 

ilia  committee  of  underwriters  on  tbe  8hq»,  and  sold  for  upward* 

9C920Q/.;  and  thereupon  tbe  several  underwriters  upon  the 

^bip,  and  tbe  Defendants,  and  the  vest  of  the  part-owoerB  by  the 

ditecticm  of  the  said  committee,  joined  in  executing  a  bitt  of  sale 

of  the  same  ship  to  the  purchaser,  and  tiie  several  underwritem 

9pon  the  ship,  have  reomved  from  the  nett  pmoeedsof  sucb sale, 

106/.  149.  pir  cent,  on  the  amount  of  their  respective  sofascrip- 

tionfl  tbereon«    The  Defendant,  before  the  present  action  was 

#omunenced,  received  notice  from  tbe  underwriteni  on  the  ship, 

not  .to  pay  over,  the  freight  to  tbe  underwriters  on  the  freigbt, 

but  to  hold  the  same  for  the  underwriters  on  the  shqx.    The 

fneation  for  the  opinion  of  the  Court  was,  Wbethair  the  Pbda* 

tiffs  were  entitled  to  recover  ? 

Boy/ry,  Seijt.  for  the  Plaintifis.  The  question  in  diis  case 
tuvns  upon  tbe  effect  of  the  abandonment  to  the  underwriters 
oa  the  slup.  If  that  abandonment  leaves  the  underwriter  upon 
llie  shq>»  in  the  same  situation  as  the  owner  would  have  been, 
Ibe  nb^uitiffs  are  entitled  to  recover ;  on  tbe  olber  side,  bowetur, 
it  -must  be  contended  that  such  abandomnent  phces'tisQ  un- 
derwriter upon  ship  in  a  better  situation.  Had  ibat  abandon* 
mont  never  been  made,  the  Plaintiff  would  elearly  have  beta 
entitled  to  recover  from  the  ownem.  Upon  notice  <of  the 
dalenlion  of  the  ship  at  Peienburgk,  tbe  Plaintiffs  wbo^'warcan* 
dmrwritsBB  on  freight,  paid  as  for  a  total  loss,  and  took  an 
dmadeammiC;  after  which  the  ship  proceeded  oa  her  voyage, 
nod  earned  ber  freight ;  that  therefore  which  was  a  total  loss 
at  Ae  time,  afterwards  turned  out  not  t6  be  so.  The  De- 
fiaidants  having  reotfived  that 'freight  irUeh  was  the  sttbject  of 

insurance 
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insurance  by  the  PlaintilTs,  and  of  abandonment  also  to  them,  nf 
bound  to  pay  it  over.  It  cannot  be  said  that  tbe  freiglit  r& 
ceived  by  tbe  Defendants,  was  not  the  freight  iDsnred  bj  tfc 
'  Plaintitis,  for  it  was  earned  upon  the  same  goods,  by  tlip  smit 
'^lihipand  crew,  and  under  the  same  bills  of  lading.  Tbeeff«tt{ 
An  sbaniionnieDt  is  to  put  the  underwriter,  to  all  intents  and  pn- 
"{toses,  ia  tbe  same  situation  as  the  owner.  The  tinderwntntiii 
tfae  ship  therefore  stood  in  the  situation  of  purchasers,  withw- 
tice  of  all  the  obligatioHs  to  which  the  ship  was  subject;  bat  ^ 
"tihandoameDt  did  not  invest  them  with  any  power  to  put  aool 
lo  the  voyage,  which  had  been  contracted  for,  or  the  wagctif 
'tte  seamen,  or  any  other  contract,  entered  into  by  the  ownentf 
die  ship  respecting  tbe  ship.  The  eRect  of  the  abandoBoal 
"to  the  underwriter  upon  tbe  ship,  is  to  give  to  him  the  dispsd 
ttfthe  body  of  the  ship,  when  the  contracts,  to  which  itissnbjed 
bhall  have  been  performed.  It  is  true  that  as  betweoidc 
bssured  and  the  wnderwriter,  if  the  voyage  be  obstructed,  4 
'  former  is  entitled  to  consider  sttcb  obstruction  as  a  total  Ioss.nI 
'inay  abandon ;  but  this  right  to  abandon  cannot  ioterfereil 
'Ae  rights  of  third  persons  ;  for  though  by  the  contract  of  ia» 
iance,  it  is  as  to  the  immediate  parties  to  that  contract  t toM 
'  Jois,  yet  it  is  so  to  the  immediate  parties  only,  and  any  othcrf» 
'Wins  who  have  not  entered  into  that  con  tract,  but  have  diflart 
'tfghtsattaching  to  tbeship,  cannot  be  deprived  of  those  rigbttlj 
ihe  fiction  of  a  total  loss,  while  the  ship  really  continues  in  eri* 
'ence,  and  arrives  at  the  end  of  her  voyage.  For  the  Defetvbiti 
it  must  be  contended,  that  by  the  abandonment  to  the  aniltf- 
■writers  upon  the  ship,  the  ship  became  completely  vested  ia  tfek 
at  Petenbarghj  that  the  voyage  being  put  an  end  to.  they  Ml 
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Best,  Serjt.  for  the  Defendants.    After  an  abandonment  of       1808. 
the  ship  to  the  underwriters  upon  the  ship,  they  are  entitled  to  • 

every  advantage  arising  from  the  use  of  the  ship.     It  (las  betm     i^^vf^K 
argued,  that  the  abandonee  takes  the  ship^  subject  to  all  coin       Tisix. 
tracts  entered  into  by  the  owner«  with  reference  to  the  voyage  4 
hot  no  authority  has  been  cited  in  support  of  that  doctrine^    In 
Gigses  of  real  property  indeed,  there  may  be  contracts  so  con«- 
nected  with  the  enjoyment  of  the  property  itself,  as  to  pass  to 
.  the  assignee ;  but  the  contracts  enter^  into  by  the  owner  with 
respect  to  the  voyage,  are  mere  personal  contracts,  and  the  un* 
d^writer,  after  abandonment,  takes  the  ship  as  his  own  without 
'  reference  to  the  personal  contracts  of  the  owner.    The  epntnict 
of  the  underwriter  is,  that  he  will  pay  100/.  if  the  ship  do  not 
Arrive  at  the  end  of  the  voyage;  the  owner  contracts  with  the 
IVeightar  for  the  carriage  of  his  goods»  and  if  the  owner  omit  to 
cfirrj  after  ^the  expiration  of  an  embargo,  he  is  liable  to  an 
action  for  special  damage.     But  the  underwriter  is  not  liable  to 
ue  performance  of  his  contract ;  if  he  were,  instead  pf  paying 
liDO/.  he  might  be  obliged  to  pay  900/.    To  ascertain  which  let 
^bf  underwriters  ought  to  receive  the  freight,  it  is  sufficient  to 
(U>nsider  which  of  the  two  has  earned  it.    The  voyage  was  at 
^ihe  risk  and  expence  of  the  underwriters  upon  the  ship,  and  if 
the   ship  had  been  lost,   they   alone  would  have  sustain^ 
that   loss.      Suppose   the    ship    bad   been   hypothecated    in 
England,  then  if  the  argument  be  just,  that  all  contracts  hy 
the  owners  of  the  ship  respecting  the  ship,  affect  the  ship 
vader  all  circumstances,  after  the  underwriters  on  the  ship 
had  brought   her   home    at   their    expence    and    risk^    the 
person   to   whom    the   ship    was    hypothecated    might   have 
claimed  her  as  his  own,  and  the  underwriters  upon  freight,  aho 
eWiming  the  .freight  earned  under  the  abandonment  to  them, 
fbe  underwriters  upon  the  ship  would  have  paid  as  for  a  total 
Igsa,  would  have  incurred  further  expence  in  bringing  homa 
what  was  abandoned  to  them,  and  yet  would  have  been  the  only- 
persons  reaping  nothing  from  their  risk  and  expence.    It  can 
Imrdly  be  contended  that  all  disadvantages  are  thrown  upon  the 
underwriter  of  the  ship,  by  the  abandonment  of  the  ship  to  hinv 
without  also  giving  him  a  right  to  all  the  advantages.    And  if  all 
lihe  advantages  are  abandoned  to  the  underwriter  of  the  ship, 
the  subsequent  abondonment  to  the  underwriter  on  freight  can 
VOL.  iiu  I  I  ind(.e 
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1808.^      make  no  difference ;  it  is  a  mere  millity.    If  the  freight  had 

never  been  insured,  there  is  no  doubt  that  the  underwriter  oo 

V.  the  ship  might  hare i^orered  it  from  the  owner;  and  as  the 

TsRiT.       underwriter  on  freight  claims  under  the  owner,  he  cannot  stand 

in  a  better  condition  than  him. 

Bay  ley,  Seijt.  in  reply,  observed,  that  if  the  underwriter  on 
freight  was  entitled  to  claim  the  freight,  he  was  also  liable  to 
his  share  of  expence  in  brining  the  cargo  home;   and  con- 
sequently the  arguments  arising  from  the  hardship*  supposed  to 
v  attach  on  the  underwriter  upon  ship,  were  not  well  founded. 

Cfxr.  adv.  vult. 
On  this  day  Lord  Al  van  ley,  Ch.  J.  said,  We  have  inquired 
into  the  circumstances  of  the  case  (a)  lately  decided  in  the 
■  '■■  ■  King's  Bench  upon  the  same  subject,  and  find  Uiey  do  not  ma- 
.    tcrially  differ  from  the  present.     Here  the  assured,  in  cod- 
•        .  sideration  of  being  paid  for  a  total  loss  upon  the  ship,  agreed  to 
\  assign  over  all  their  right  and  interest  in  the  policy  upon  the 
•  ship ;   after  which  they  agreed  with  the  underwriters  On  the 
freight,  in  consideration  of  bein^  paid  a  total  loss  for  the 
freight,  to  assign  over  to  the  underwriters  on  the  freight  "  all 
their  right  and  title  to  all  future  benefit  that  might  t>ccur  there- 
after, except  as  insurers  therein."     By  this  last  adjustmeat 
therefore,  they  agreed  to  assign  over  all  their  future  interest  to 
arise  on  the  freight.     The  ship  having  returned  and  earned 
freight,  the  Defendants,  the  assured,  received  the  wh(rfe  as  if  thej 
had  never  abandoned ;  and  the  question  now  is.  Whether,  in  aa 
action  for  money  had  and  received,  the  underwriters  on  freq^ht 
are  not  entitled  to  demand  what  the  assured  have  received  ?  The 
Court  of  King's  Bench,  in  deciding  the  case  before  them,  were  ut. 
opinion,  that  the  assured  had  bound  themselves  to  aecount  to  the 
underwriters  on  the  freight,  for  all  the  freight  they  might  receive; 
but  in  giving  judgrfient  they  expressly  declared,  that  they  did  not 
intend  to  decide  the  question  between  the  underwriters  on  the 
ship  and  the  underwriters  on  the  freight.     We  shall  take  the 
same  course,  and  though  the  case  has  been  argued  as  if  it  were  a 
question  between  the  two  sets  of  underwriters,  we  desire  not  to  be 
understood  as  giving  an  opinion  upon  such  a  case.     We  only 
determine  that  the  Defendants  have  made  themselves  responsible 

to 
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to  the  PlaintiiFs  in  tbU  form  of  abthm,  for  die  freigfat  ^hiob       ISOSJT 
they  have  received.  (a>  ■ 

Per  Curiam,  Poster  to  the  Plaintiflk.     ^*;|*** 

(•>  At  the  i^roQ  time  it  wa«  intimatod      portionabfy  to  the  expence'of  bHn^bif{        Tia»T. 
l>y  tbe  Court,  and  agreed  by.  the  Plain-       the  cargo. home,    Aud  see  Sharp  v,Clad' 
litis,  that  they  were  to  ooiitribate  pro-       stone,' 7  East,  24. 


Houghton  and  Another,-  Assignees  of  Jackson^  t    /«»«««»»»• 
Bankrupt,  v.  Matthews  and  Another. 

Q^RO V  BR  for  a  quantity  of  indligo.  haJi^^d 

This  cause  was  tried  before  Mr.  Justice  Rooke,  at  the  last  |{oodsof  B.in 
Lent  assizes  at  Lancaiter^  when  tHeTollbwing  fects  a'pp^red  m  ^eTtheiia^ 
evidence:  The  Defendants,  who  were, brokers,  hadf,  on  tlie SJT' ter, withoat 
of  September^  1799,  sold  a  parcel  of  logwood  anrf  fiistic  td^  S2le|«»da, 
Jdchson,  the  bankrupt,  and  on  {he  II tl^  of  the  mSib  niohiK,  i,  wox  another 
parcel  of  indigo',  neither  of  wUch  parcels  were' paid  for  ^f  tW  Sr!Srtoieir&c 
time  of  Jackson^ 9  bankruptcy.    The  logwood  anrf  fustic  wiirf  blm,iiercrhav. 
tEe*  property  of  a  person  of  tlie  na^e  of  Greatham,  aoA  t£6  Afl!^& 
indigo  of  a  person  of  the  name  of  DixoH;  botfc  these  par- 'More.  CUicu 
c6ls  had  Been  put  idto  the  hands  of  thd  ibefendants  by  tfi^'  ni^!^dhja' 
ptepffefors,  to  Be  sold  By  them  as  Brokers,  and  both  sales  v^er^'  *»««»««  cJ'i"- 
eff^ted  in  OHe  names  of  the  Brokers  onf^,   it  lieiAg  tneii'' ^^^  ^^^hlm  to 
p\Bcti6e  to  sen  in  t*h'eir  own  name,  wfiere  t'fie  patty  for  w6oltf'  ^:^^  ^*?|J^ 
tfi^y  sold  was  indebted  to  tfiem.  At  tli'e  time  of  sucl^  sales,  an<f  «nfloid,  tender- 
"vflien  fliis  action  was  commenced,  tBer6  was  a  bafance  due  iotft' '"« ^*'SiSe'*** 
flr6m'  Greatham  and  from  Dixbii  to  the  lyefendants  (^ ).     dfo6'i&*  goods.    A. 


re- 


after  the  above  sales,   Jackson,   Ae  Bankrupt,   put  into  th6'[j^J^*|jjJ|r^ 
hahds  of  ihe  D^feiidanfs,  tde  itfdigo  in  question,  to  self,  as  ing  a  lien  upon 
tS^kera;  no  advance  being  made  by  ttem  upon  the  indtigo,  'rioe^'i^ 
lOff  any  deBt  existmg  Befween  (he  Defendants  and  Jaciso//,' former  goods 
other  dian 
Grealham  and 

OantS     as     DeiOxv^     uictib&vuv^u.        xuu«?wi,     tu^    Vfi/xmuisoit/u     wf     ovti    l|]nia«|f      Held 

tM  indigo  iri  question,  was  the  iirst  time  tlie  latter  had  ever  tiiat  the  as- 
eiif^toyed  the  Defendants  as  brokers.     While   the   indigo  in  enS''*' 
cftfestTon  stin  reVnaine'd  unsofd  lii   the   hands  of  the  Defen-  cover.* 
dStHs,  as  brokers,  Jackson  Became  a  bankrupt.     Upon   this 
tlf^  Plaihtiflfs,  as  his  assignees,  demanded  the  indigo,  and  ten- 
dered payment   of  any  charges   which  might  have  Been  in- 

(tt)  This  fact  was  only  provf  d  by  the  lection  uf  tlic  state  of  the  account  in  tbe 
Dcfeudan(*i»  clerk,  speaking  td  his  recol-       Defcnditnt's  bobtts. 

*  And  see  Wiltikirt  v.  Sinu,  1  Campb.  ^58.  5(eienson  r,Dlakelock,  1  M.  &  S.  5S5, 
542.  Morns  v.  Cleashtf,  1  M.  &  S.  576—4  M.  &  S.  566.  Hudson  ▼.  Gnmgtr, 
3  B.  &  A.  27—33. 

'  '  *  €urred 
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curred  in  respect  of  that  article ;  the  Defendants  refused  to  de- 
liver it  up,  claiming  a  lien  upon  it  for  the  debt  due  from  the 
bankrupt,  in  consequence  of  the  goods  of  Greaiham  and  Dtxiw 
sold  to  him,  and  which  still  remained  unpaid  for.  The 
learned  Judge  was  of  opinion  that  the  Defendants  bad  no  liea 
upon  the  goods  in  question,  and  therefore,  under  his  directioii, 
a  verdict  was  found  for  the  Plaintiffs,  with  leaye  reserved  to  the 
Defendants  to  move  to  set  that  verdict  aside,  and  have  a  nonsuit 
entered. 

Accordingly  a  rule  Nisi  having  been  obtained  in  last  EaMhr 
Term, 

Lens,  Serjt.  now  shewed  cause.    The  question  is.  Whether, 
because  the  Defendants,  as  brokers  to  two  persons  of  the 
names  of  Greaiham  and  Dixon,  formerly  sold  goods  to  the 
bonkrupt  Jackson,  for  which  their  principals  Grtatham  aad 
Dixon  have  not  been  paid  by  the  bankrupt,  they  the  Defen- 
dants, have  a  right  to  detain  the  goods  in  dispute,  which  were 
put  into  their  hands  as  brokers  by  the  bankrupt,  and  to  pij 
Greaiham  and  Dixon  out  of  the  proceeds  thereof?    To  enti^ 
the  Defendants  to  this  lien  which  they  claim,  they  must  either 
'  shew  that  the  bankrupt  is  indebted  to  them  personally  upon  a 
general  balance  of  accounts,  or  that  they  have  advanced  money 
upon  the  particular  goods  which  they  refuse  to  deUrer  up.    It 
appears,  however,  that  no  money  was  advanced  upon  the  goodi^ 
and  as  this  was  the  first  instance  in  which  the  Defendants  weie 
employed  by  the  bankrupt  as  bis  brokers,  there  could  be  no 
balance  in  their  favour.     In  fact,  Greaiham  and  Dixon  now 
endeavour  to  obtain  a  lien  upon  the  goods,   through   the  in* 
tervention  of  the   Defendants,   and  thus  to  pay   themselveB 
the  debt  owing  to  them  from  the   bankrupt.     Had  the  D»* 
fendants  sold  for  Greaiham  and  Dixon  under  a  del  credere 
*  commission,    they  would  have  been  personally  liable  to  their 
principals,  and  therefore  might  have  considered  the  goods  at 
their  own,  and  have  claimed  all  the  rights  of  principals  arisin|^ 
therefrom.    But  the  Defendants,    though  they  sold  in  their 
own  name,  still  were  not  responsible  to  their  princijtad  for  the 
proceeds  of  what  they  sold,  and  therefore  the  parties  to  nhom 
they  sold  became  debtors  to  the  persons  for  whom  they  sold. 
The  mode  in  which  the  Defendants,  for  their  own  convenienee, 
made  out  their  sale  accounts,  cannot  invest  them  with  any  rigUi 
which  do  not  result  from  the  nature  of  the  transaction  itself;  The 
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estate  of  the  bankrapt  will  remain  indebted  to  Gteatham  and 
Dixon,  but  there  is  no  liability  under  which  the  Defendants 
can  be  called  upon  to  pay  that  debt.  In  Grove  v.  Dubois, 
1 T.  it.  112.,  it  was  held  that  a  broker,  with  a  del  credere  com- 
mission, might  set  off  to  the  same  extent  as  a  principal ;  but 
there  the  Court  expressly  take  the  distinction  of  hb  being  a 
broker  acting  under  a. del  credere  commission.  The  same  prin. 
oiple  was  recognised  in  George  v.  Clagett,  7  T.  A.35&. ;  and  in^ 
deed  there  the  decision  of  the  Court  was  not  in  favour  of  the 
broker,  for  it  only  gave  a  purchaser  under  him  as  such  broker 
a  set-off  against  his  principal.  > 

Hey  wood  Serjt.  contriL  It  is  supposed,  for  the  sake  of  the 
argument,  that  a  broker  selling  for  a  third  person  has  no  mora 
property  in  the  goods  than  a  mere  stranger,  whereas  by  the  dea 
posit  of  the  goods  in  his  hands  he  acquires  a  special  property  ia 
them.  Now  in  Kruger  v.  Wilcox,  Ambl.  253.,  Lord  Hardwicke 
uajs,  in  cases  of  bankruptcy,  "  if  any  person  has  a  specific  lieft 
'or%  specific  property  in  goods,  which  is  clear  and  plain,  it  shall 
be  reserved  to  him  notwithstanding  the  bankruptcy/'  The 
goods  sold  to  the  bankrupt  were  not  sold  as  the  goods  of  Green 
iham  and  Dixon,  but  in  the  name  of  the  Defendants ;  that  cii^ 
cumstance  was  of  itself  sufficient  notice  to  the  bankrupt,  that 
the  Defendants  meant  to  claim  a  lien  upon  the  goods  subset 
quently  put  into  their  hands  by  him.  The  case  d^Gonsalez  jh. 
Sladen,  Bull.  N.  P.  130.  2d  edit,  clearly  proves  that  the  broker 
may  maintain  an  action  in  his  own  name  against  the  vendee 
of  the  goods.  It  is  contended  indeed,  that  none  but  brokectf 
noting  under  a  del  credere  commission  can  claim  this  lien  whicb 
the  Defendants  insist  upon;  but  it  should  be  remembered^ 
that  the  very  ground  upon  which  lien  is  allowed  is  to  proteot 
the  broker  from  loss ;  and  that  a  broker  who  advances  money 
to  his  employers  upon  the  confidence  resulting .  from  his  rigiits 
as  a  broker,  has  at  least  as  good  a  claim  to  a  lien  as  he  who 
acting  under  a  del  credere  commission,  only  makes  himself 
liable  to  his  priuoipal  for  any  possible  losses  which  may  occur; 
tfow  in  this  case  the  Defendants  had  advanced  money  to 
Greatham  and  Dixon,'  for  both  these  persons  were  indebt^  to 
them  on  the  balance  of  accounts,  both  at  the  time  of  the  sale 
and  the  detainer  of  the  goods  in  question,  though  it  is  true  that 
they  did  not  specifically  advance  money  in  respect  of  the  goods 
spld  by  them  to  the  bankrupt.  In  Atkins  and  Another  v.  Jmier, 
2rEsp»  N.  P.Cas.  p.  493.,  it  was  hoi  den  that  brokers  not  selling 
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says,  "  We  think  a  factor  who  receives  clothes,  and 
rised  to  sell  them  in  bis  own  name,  but  makes  the  ba 
,  to  himself,  though  he  is  not  answerable  for  the  debts, 
a  right  to  receive  the  money.  His  receipt  is  a  ilisch] 
buyer,  and  he  has  a  right  to  bring  an  action  agai 
compel  the  payment." 

Car. 

There  being  a  difference  of  opinion  upon  the   I 
[earned  Judges  now  delivered  their  opinions  seriatim. 

CiiAAt3RjB  J.  The  qu^tion  is,  tWhether  when  a 
ceives  goods  to  sell  for  A.  he  is  entitled  to  retain  the 
unsold,  after  a  tender  of  all  charges  due  in  respect  of  tl 
on  the  ground  of  a  lien  for  the  price  of  other  goods  8< 
for  B.  to  j4.  under  a  general  authority  from  B.  to  i 
being  no  geiferal  balance  due  frpm  ji.  to  the  brokei 
broker  not  having  sold  the  goods  of  £.  under  a  Jtl  en 
mission  ?  I  state  the  question  thus,  because  I  concei' 
the  present  case,  -the  mere  act  of  the  bankrupt  bnyini 
the  Defendant  did  not  constitute  the  relation  of  prii 
factor  between  them.  The  demand  of  the  Defend 
ihe  first  goods  did  not  arise  out  of  any  coarse  of  deal 
delation  of  principal  and  factor, -but  was  as  foreign  to 
tion  as  if  it  had  arisen  upon  a  legacy,  or  any  other 
delbt  the  most  remote  from  that  coarse  of  dealing.  I  < 
any  authority  for  saying,  that  a  facter  has  any  gene 
respect  of  debts  which  arise  prior  Iq  the  time  at  whic 
lacter  of  factor  commences :  and  if  a  right  to  snch  a  i 
established  bv  exnress  anthoritv.  it  does  not  annAnr  to 
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incurred  prior  to  the  existence  of  the  relatiop  of  principal  and 
factor,  are  not  contracted  upon  this  principle.  And  if  the  lien 
now  contended  for  were  allowed,  instead  of  inducing  persons 
to  place  goods  in  the  hands  of  factors,  it  would  operate  the 
contrary  way,  since  it  would  tend  to  prevent  insolvent  persons 
from  employing  their  creditors  as  factors,  lest  the  goods  en- 
trusted to  them  should  be  retained  in  satisfaction  of  former 
debts.  If  this  were  the  only  point  in  this  case,  I  should  be  of 
opinion  that  the  Defendants  were  not  entitled  to  retain ;  but 
laying  this  point  out  of  the  question,  I  still  think  the  debts  due 
from  the  bankrupt,  in  respect  of  the  goods  sold  to  him,  are 
not  to  be  considered  as  due  to  the  Defendants,  so  as  to  autho- 
rize them  to  set  off  such  debts,  in  an  action  brought  against  them 
by  the  bankrupt's  assignees, .  and  that  the  Defendants  have 
no  property  or  interest  whatever  in  those  debts.  I  never  yet 
heard  of  a  person  being  allowed  tc^  protect  himself,  by  setting 
up  debts  in  reality  due  to  other  persons;  or  that  a  factor, 
having  no  demand  on  h\k  principal,  could,  by  transactions  with 
a  third  person,  create  a  new  interest  in  hiniself.  In  the  case  of 
Drinkzvater  v.  Goodwin,  Lord  Matisfield  say,  "it  shall  not  be 
in  the  power  of  any  man,  by  his  election,  to  vary  the  rights 
of  two  other  contending  parties."  According  to  this  rule, 
the  factor  has  no  right  to  prejudice  the  title  of  his  principal. 
That  a  factor  has  a  lien  for  his  general  balance,  is  a  point 
too  well  established  to  be  disputed.  The  case  Kruger  v.  WtV- 
cox  proves  nothing  more.  Where  a  factor  is  in  advance  for 
^oods  by  actual  payment,  or  where  he  sells  under  a  del 
credere  commission,  whereby  he  becomes  responsible  for  the 
price,  there  is  as  little  doubt  that  he  has  a  lien  on  the  price, 
though  he  has  parted  with  the  possession  of  the  goods.  If  he 
acts  under  a  del  credere  commission,  he  is  to  be  considered  as 
between  himself  and  the  vendee,  as  the  sole  owner  of  the  goods. 
There  is  no  doubt  of  the  authority  of  a  factor  to  sell  upon 
credit,*  though  not  particularly  authorised  by  the  terms  of  his 
commission  so  to  do ;  but  if  he  sell  without  a  del  credere 
commission,  it  is  well  established  that  he  does  not  become 
a  surety ;  the  debt  is  due  to  the  owner  of  the  jg:oods  only. 
Many  cases  have  been  cited,  which  do  not  appear  to  me  to  war- 
rant the  inferences  drawn  from  them.  In  Gonsalez  y.  Sladen 
it  is  said,  that  if  the  factor  of  a  person  beyond  sea  buy  or  sell 
goods,  he  may  sue  or  be  sued  in  hb  own  name ;  fpr  if  he  buy^ 
the  credit  is  presumed  to  be  given  to  him  ;  and  if  he  sell,   tne 
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1809.      promide  is  presumed  to  be  made  to  him.    Bot  wkere  tbe  pruP 
■     oipat  resides  abroad,  he  is  presumed  to  be  ignorant  of  thi 

u^Awte    circumstances  of  the  party  'with  whom  his  factor  deals,  and 
«>  therefore  the  whole  credit  is  considered  as  snbsistinfr  between  the 

wd  AMibsv.  contracting  parties.  The  sentence  in  BuUef^M  niti  priy$t  im* 
mediately  following  the  case  ofGontalet  t.  Sladen,  was  not  eited. 
There  it  is  said,  that  "  a  faetor's  sale  does,  by  the  general  rob 
of  law.  create  a  contract  between  the  owner  and  boyer;  aal 
therefore  if  a  factor  sell  for  payment  at  a  fntnre  day,  if  tfe 
owner  give  notice  to  the  trayer  to  pay  him,  and  net  ibt  ibctofi 
the  buyer  would  not  be  justified  in  afterwards  paying  fbs 
factor.''  The  factor  therefore  has  no  right  to  consider  himself  9 
substantially  the  creditor  of  the  vendee  of  the  goods ;  he  has  m 
equity  in  his  favour,  and  the  account  is  really  and  tnily  betweesf 
the  vendee  and  the  principal.  It  is  true  that  Mr.  J.  Bwlkr 
adds,  "  yet  perhaps,  und^  some  particular  oironmstanoes,  tUi 
rule  may  not  take  place,  as  where  the  factor  sells  the  goods 
at  his  own  risk  (i.  f .  is  answerable  to  the  owner  for  the  price* 
though  it  be  never  paid,)  for  in  such  case  he  is  the  debtor  to  the 
owner,  and  not  to  the  buyer."  Neither  the  case  of  Itabane  v* 
Williams^  nor  that  of  George  v.  Chgett,  appear  to  me  to  ban 
any  application  to  the  present.  The  principle  upon  which  thoie 
cases  proceeded  is  well  bummed  up  in  ChIUh\  bankrupt 
laws  (a),  viz..  that  where  a  party  being  only  an  agent,  aeli 
ostensibly  as  the  real  and  sole  owner,  (as  in  the  case  of  a  factor 
concealing  bis  principal,  or  an  acting  partner  bis  partners,)  the 
buyer  of  goods  from  him  may,  in  an  action  by  the  principal  in 
the  one  case,  or  the  firm  in  the  other,  set  off  a  debt  doe  to  him 
from  the  factor  or  acting  partner  respectively,  upon  the  gitmnd 
that  Uie  parties  by  their  conduct,  having  enabled  their  agent  to 
gain  credit  as  the  sole  owner,  and  the  buyer  having  bon&fiit 
contracted  with  him  in  that  character,  they  cannot  recoTcr 
against  the  buyer,  without  allowing  him  the  same  advantages 
and  equities  in  his  defence  that  he  would  have  had  against  their 
agent.  There  is  a  case  of  Garratt  v.  Cultam,  Bull.  N.  P.  p.  4S. 
last  ed.  and  which  is  ako  cited  in  Scott  v.  Surman,  WUlet^  405. 
which  folly  proves  the  doctrine  that  the  debt  of  the  vendee  ii 
not  due  to  the  factor.  In  that  case  the  factor  of  a  person  UviD{^ 
in  Ireland  having  sold  goods  to  a  person  living  in  hondon^ 
without  acquainting  him  with  the  name  of  his  principal,  or  ao- 
quaintinghis  principal  with  the  name  of  his  vendee,  became  bank- 
Co)  P.«06.  n.ri. 

rupt; 
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tnpi ;  after  which  the  vendee  paid  the  foonej  to  bis  atoigneea  ;       liS$9^ 
the  principal  then  brought  aa  action  against  the  assignees  and 
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iJDCOveredv  it  being  held  that  thoogh  the  vendee  was  disobargqdi  ^ff^j^ff 
by  the  payment  to  the  assignees,  yet  the  debt  was  not  in  law  due;  ^ 

to  them  b«t  to  the  principal,  and  therefore  did  not  pass  unde%  Trtiy^MpiR 
the  assignment.  That  case  is  said  in  fViUe$  to  hate  been  cited, 
at  Girildkallt  by  Ld.  Ch.  J.  Parker,  with  approbation.  Tbesf 
cases  appear  to  me  to  establish,  that  whsre  a  factor  has  no  sp^^ 
eial  claim  on  the  goods,  and  he  has  disposed  of  them,  whereby 
he  has  lost  the  advantage  arising  from  possessicHi,  the  debt  is  to. 
be  considered  to  all  intents  as  the  debt  of  the  principal,  and  the 
ftctor  has  no  lien  on  the  price.  My  brother  He^mfOod  mauU)i 
veiled  opon  the  case  of  Drinkwater  y*  Goodwin^  wlMseas  tl^e 
Court  thronghont  that  case  evidently  proceed  on  the  ground  of 
the  factor  having  given  his  security  for  the  payment  of  the 
goods,  and  thereby  acquired  a  lien  on  them  in  the  same  way  as 
if  he  had  advanced  his  money  on  the  goods  thems^ves«  The 
prin<9ple  upon  which  that  case  was  decided  is  very  correct ;  but 
why  did  the  decision  proceed  upon  that  principle,  unless  with  a 
view  to  distinguish  it  from  cases  circumstanced  like  that  now 
before  the  Court?  It  is  unnecessary  to  enter  at  large. into  ai( 
the  positions  on  this  subject,  which  are  laid  down  in  the  books  ; 
many  of  which  are  very  clearly  stated  in  Scott  v.  Surman.  It 
has  been  observed,  that  though  a  broker  does  not  act  under  a 
del  credere  commission,  still  he  may  bring  an  action  in  bis  owa 
name  for  goods  sold  by  him..  Thb  power,  however,  is  incident 
to  the  nature  of  his  employment,  as  also  that  he  should  be  able 
to  give  discharges  to  those  from  whom  he  receives  money  in 
payment  of  goods  sold  on  account  of  the  persons  for  whom  he 
acts.  But  these  circumstances  do  not  prove  that  he  has  any 
interest  in  the  goods  which  pass  through  his  hands.  9d^ 
would  this  case  have  stood,  if  the  Defendants  had  never  be^ 
come  creditors  of  Greatham  and  Dixon  f  It  has  not  been  argued, 
that  in  such  case  there  could  have  been  any  lien ;  and  yet.  how 
oan  any  right  between  the  Defendants  and  the  bankrupt  be 
altered  by  a  subsequent  course  of  dealing  between  the  Defend'^ 
ants  and  third  persons  ?  The  rights  of  lien  and  detention  must 
have  existed  at  the  time  when  the  goods  of  Greatham  and  Disof^ 
were  sold  to  the  bankrupt,  and  cannot  be  varied  by  the  sabse* 
quent  conduct  of  Greatham  and  Dixon  towards  the  Defendants, 
unless  the  bankrupt   ha£i  been  privy  to  their  transactions. 
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Under  all  tliese  circumstances,  and  finding  no  anthority  which 
warrants  the  factor  in  claiming  any  such  lien  as  is  claimed  in 
this  case,  I  must  deliver  my  opinion  that  the  Defendants  have 
failed  in  the  defence  set  up  by  them,  and  that  as  they  were  follj 
satisfied  all  they  had  a  right  to  demand,  the  learned  Judge  was 
perfectly  correct  in  his  direction  to  the  jury. 

RooKE,  J.  This  question  arises  in  an  action  of  trover,  and 
must  be  decided  by  the  rules  of  law.  Cases  which  have  been 
decided  by  the  Lord  Chancellor,  on  the  principles  of  genesal 
equity  at  the  hearing  of  bankrupts*  petitions,  must  not  give  the 
rules  for  our  decision  in  the  courts  of  law.  Lord  Ilardwicbe 
very  cautiously  takes  the  distinction  in  two  cases,  namelj^ 
Kruger  v.  Wilcox,  AmhL  253.  and  Ex  parte  Deeze,  1  yJtk.  2^ 
In  the  first  of  these  cases  he  says,  ''  whether  this  was  ever  al- 
lowed in  trover  at  law,,  where  the  goods  were  turned  into 
money,  I  cannot  say,  nor  can  I  find  any  such  ca^e.  I  have  no 
doubt  it  would  be  so  in  this  court  if  the  goods  remained  io 
specie,  nor  do  I  doubt  of  its  being  so  where  they  are  turned 
into  money.*'  In  the  latter  case  he  says,  '*  and  here,  though 
there  had  been  no  bankruptcy  in  an  action  for  these  g^ods,  the 
debt  could  not  have  been  set  off;  yet  as  the  clause  of  mutual 
credit  has  been  extended,  I  think  it  may  come  within  that  rule.** 
In  the  case  before  the  Court,  there  is  no  doubt  that  the  De- 
fendants had  a  lien  on  the  goods  sent  to  them  by  Dixon  and 
by  Greatham,  for  their  general  balance  while  the  goods  re- 
mained in  their  hands,  and  if  they  had  received  the  money  for 
these  goods,  they  might  have  retained  it  for  the  balance  due 
to  them.  But  when  they  parted  with  the  goods  they  parted 
with  their  lieu ;  and  if  they  were  at  that  time  creditors  of 
Dixon  and  of  Greatham,  (which  was  not  directly  proved  at 
the  trial)  they  were  on  the  same  footing  as  the  other  creditors. 
Having  then  a  claim  on  the  general  efiects  of  Dixou  and 
Greatham,  Jackson,  to  whom  they  had  sold  some  of  their  goods, 
sends  them  goods  to  sell,  and  while  these  goods  remained  un- 
sold, becomes  bankrupt ;  the  Defendants  claim  to  retain  these 
goods  for  a  debt  due  to  Dixon  and  to  Greatham ;  because  if 
Jackson,  instead  of  sending  goods  to  them  as  factors^  to  sell 
for  him  on  his  own  account,  had  sent  them  money  to  pay  for 
the  goods  he  bought  of  them,  they  might  have  retained  the 
money  for  debts  due  to  them  from  the  house  of  Dixon  or  of 
Greatham,     The   doctrine  of  liens  has  already  been  carried 
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reiry  far,  but  I- cahoot  find  that  it  has  yet  h€ien  carried  so  far 
B8  to  permit  a  factor  to  retain  for  all  possible  demands  which 
lie  may  choose  to  make  oh  the  g09ds  sent  to  himl  Here  the 
Defendants  are  supposed  to  ^ve  a  demand  and'  ai  right  of  ac- 
tion against  Dixon  and  against  Greatham,  who,  for  aught  we 
inow,  are  each  of  them  solvent.  The  Defendants  are  not  an- 
twerable  to  them  for  the  value  of  the  goods  sold  to  the  bank- 
ropt,  nor  have  they  advanced  any  money  on  them.  The 
bankrupt  is  indebted  to  the  house  ,of  Dixon  and  of  Greatham, 
br  the  price  of  the  goods  sold  to  him  on  their  account  by  the 
Defendants.  Tiie  Defendants  then  are  middle  men,  npt  an- 
iwerable  to  Dixon  or  io  Greatham,  and  have  no  claim  upon 
the  bankrupt  in  their  own  right  except  for  the  exp^nces  due  on 
tbe  goods  he  has  sent  to  them,  which  expences  have  ;been  ten- 
lared  to  them.  I  doubt  (buf  with  great  deference.to  iay  L.  Ch. 
Kustice,  who  has  had  so  much  experience  in  Courts  of  Equity 0 
bow  far  equity  would  assist  such  a  claim,  since  it  is  .not  neces- 
HUy  to  secure  the  factors  themselves,  ibut  is  set  up  only  for  the 
benefit  of  other  persons.  I  question  whether  the  creditors  at 
large  of  the  bankrupt  Jackson  have  not  an  equitable  as  welt  as 
lejgal  ckum,  equally  well  founded  with  that  of  Dixon  and  of 
Greatham,  This  is  an  attempt,  through  the  means  of  these  D^ 
fondants,  to  give  the  houses  of  Dixon  and  of  Greatham  a  pre- 
Rnrence  above  the  other  creditors.  The  assignees  have  made 
rat  their  case  as  Plaintiffs ;  the  Defendants  set  up  this  lien  by 
Iray  of  defence  :  it  is  incumbent  on  them  to  make  out  ^  clear 
Mue  ;  they  are  not  entitled  to  have  presumptions  made  in  their 
glYOur ;  and  the  Court  can  only  judge  from  the  facts  actually 
proved  by  them.  On  the  whole  I  am  satisfied  that  at  law,  and 
in  thb  action  of  trover,  the  Defendants  cannot  support  this 
Blaim  of  a  lien.  My  opinion  therefore  is,  that  the  rule  for  a 
new  trial  should  be  discharged. 

•Hbath,  J.  I  am  of  the  same  opinion  with  my  brothers 
Rooke  and  Chambre,  who  have  so  fully  discussed  the  principles 
and  authorities  relating  to  ihe  subject  that  it  is  unnecessary  for 
me  to  enter  into  the  matter  at  length.  The  Defendants  claim 
a  right  to  retain  the  goods  in  question  as  brokers,  not  in  re- 
spect of  any  debt  due  to  themselves  upon  the  goods,  but  in 
respect  of  a  debt  which  they  say  is  due  from  the  bankrupt  to 
them,  but  which,  in  truth,  is  Avii  io'Greatham  and  to  Diron* 
That  part  of  the  case  has  been  very  satisfactorily  argued  by  my 

two 


18Q8. 

H<M70HT0K 

a^tfi  Another 
and  4ii^ttMv. 


4M 


CASES  IN  TRINITY  TEAM 


1888. 

UouoHToir 
•nd  Anoiber 


two  brothera  who  preceded  me.  There  are  two  species  of  fini 
known  to  the  law,  namely,  particular  liens  and  general  lieu. 
Particular  liens  are  where  persons  claim  a  right  to  retain  goods 
in  respect  of  labour  or  money  expended  upon  them ;  and  thoie 
liens  are  faroured  in  law.  General  liens  are  claimed  in  respect 
of  a  general  balance  of  account ;  and  these  are  founded  in  cistos 
only,  and  are  therefore  to  be  taken  strictly.  There  is  no  «»• 
thority  to  shew  that  such  custom  has  ever  beep  ejUended  ti 
debts  generally ;  and  the  opinion  of  Lord  Uardmi0k€  in  Et 
parte  DeezCf  which  is  one  of  the  first  cases  in  which  a  ptctj 
was  allowed  to  retain  for  a  general  balance,  seems  directly  ts 
the  contrary.  From  the  report  of  that  case  in  1  j/tk.  92^  it 
appears  as  if  the  decision  had  been  founded  on  the  2  Geo*  2Lis« 
specting  mutual  credits ;  but  that  report  is  not  correct ;  for  in 
Ex  parte  Ockenden,  lAik.2S7*t  Lord  Uardwicke,  spesduogrf 
the  case  Ex  parte  Deeze,  says^  **  there  was  evidence  that  it  w» 
usual  for  packers  to  lend  money  to  clothiers,  and  the  clothei  to 
be  a  pledge  not  only  for  the  work  done  in  packing,  but  for  tko 
loan  of  money  likewise/'  In  that  case,  therefore,  a  right  wai 
claimed  to  retain  for  a  general  balance  of  accounts,  Deexe  huff 
ing  been  a  creditor  of  the  bankrupt  for  money  adyanced  ta 
him  as  a  packer  and  merchant,  antecedent  to  the  time  of  the 
particular  goods  being  put  into  his  hands.  From  the  expresnaa 
of  Lord  Hardwicke  also,  1  Atk*  229.,  these  goods  were  in  the 
petitioner's  hands  as  a  pledge  for  some  part  of  his  debt,  namely^ 
the  price  of  the  packing;  "  and  what  right  has  a  Court  of 
Equity  to  say,  that  if  he  has  another  debt  due  to  him  from  the 
same  person,  the  goods  shall  be  taken  from  him  without  having 
the  whole  paid?"  we  may  collect  that  he  did  not  think  tha 
petitioner  entitM  to  retain  for  the  whole,  independent  of  tfe 
custom.  The  case  of  Drinkwater  v.  Goodwin,  proceeded  op  % 
special  agreement  independent  of  the  custom.  The  agreement 
Was  stated  and  relied  on ;  and  Lord  Man^ld  says,  *'  the 
agreement  therefore  is,  that  he  shall  have  a  lien."  There.il 
no  authority  therefore  for  the  position,  that  a  factor  may  re- 
tain goods  in  his  hands  in  respect  to  all  debts  whatsoever « 
and  there  is  a  rule  of  law  which  has  not  been  touched  hpon 
in  argument,  and  which  appears  to  me  decisive  of  the  con- 
trary, namely,  that  nothing  can  fall  within  the  custom  of  trade 
bat  what  concerns  trade.  Collateral  obligations  therefore,  such  lil 
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'\Klgtiy  doe  far  rent,  are  not  within  the  ewtom  whioh  oatiboriiet       IMS. 
^¥Actonr  to  retain  for  a  general  balance.  .-, 

^>*IjOrd  Alv  ANLBY,  Ch.  J.     When  tiiis  motion  was  first  made»    m/jyShir 
%iMliiied  to  think  my  broker  Rook^s  dhrection  proper ;  but  • 

Ittwing*  beard  the  argument  and  looked  further  into  die  question^  iniirtafttjin 
ftfiM  myself  under  the  necessity  of  differing  from  my  brothers  so 
llt^  as  to  think  that  a  verdict^  ought  not  to  be  entered  for  the 
Ctalntiff  ^n  the  facts  stated  in  the  report.  Farther  than  that 
iikkweTer  I  do  not  go.  I  am  by  no  means  prepared  to  say*  tibttft 
mtlMndict  ought  to  be  entered  for  the  D^ndant ;  for  I  thinl; 
tttatSfa  new  trial  were  granted,  some  foots  might  be  estabUsfaed 
IfiiidlHnre  now  equivocal,  and  which  would  give  rise  to  a  qoestioil 
l#*to  much  importance,  that  I  should  wish  to  take  more  time 
iMr  'eonsideration  before  I  decided  against  the  Defendants'  rig^t 
lir  4  Hen.  It  was  not  distinctly  prored'at  the  trial,  that  Greathatk 
fend  Dfroit  were  indebted  to  the  Defendants*  but  we  must  sup« 
pMethat  fbct  capable  of  proof.  If,  however,  the  fact  itself  would 
ttM&eno  difference  in  the  determination  of  the  Court,  there  is  no 
MMson  for  sending  the  case  to  a  new  irial  in  ^otder  to  have  it  foimd« 
ijfefl  present,  therefore,  I  must  suppose  diat  the  ease  affords  suffix 
tAoiit  gtt)und  to  infer  that  Oreatham  and  Dbcon  w€re  indabted 
-^^  the  Defendants.  These  persons  then  having  put  goo^  intd 
ftdiiands  of  the  Defendants,  with  authority  to  sell  them  in  theii 
INrh  names,  and  consequently  to  bring  actions  and  give  receipts 
ftr  the  money;  and  the  Defendants  having  accordingly  executed 
llbehr  coo/imission  by  selling  in  their  own  names,  and  Oreatham 
ittd  Dixon  being  still  in  their  debt,  the  Defendants  acquired  i 
rflght  to  demand  the  value  of  the  goods  from  the  persons  to  whom 
Hbej  yretfd  sold.  The  cases  cited  have,  I  think,  decisively  proved 
ftat  point.  Nor  does  it  make  any  difference,  whether  the  good^ 
trere  sold  under  a  del  credere  commissioh  or  not.  Theonly  effeel 
df  a  del  credere  commission  is,  to  make  tiie  factor  responsible  for 
the  value  of  his  goods  to  his  principaL'*  If  the  factor,  without 
mch  a  commission,  sell  the  goods  in  his  own  name,  he  may  brioy 
an  action  for  the  value;  and  if  the  principal  bring  the  action^ 
ibe  vendee  may  set  off  a  debt  due  to  him  from  the  factor*  The 
f^ctor^  therefore,  being  authorised  to  bring  an  action  for  the 
value  of  the  goods,  may  retain  the  whole  atoonnt  in  satisfaction 
of  the  debt  due  to  him  from  his  principal.  We  are  to  consider 
iiken^  in  the  first  place,  what  relation  was  tnreated  between  these 
parties,  by  those  circumstances  which  took  place  subsequent  to     [  493  ] 
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the  sale  of  the  goods  belonging  to  Greatham  and'DiJftMi;  re- 
membering that  at  the  time  of  that  i^e,  the  Defbndants  woe 
the  factors  of  GreddiamanA  Dixon  only/  and  not  of  thd  hattk- 
mpt    That  subsequent  to  thiat  period,  and  while  the  banknipC 
still'  remained  indebted  for  the  good*  of  Greathtan  and  Diifm; 
which  he  had  received  frbm  the  Defendant^;  he  sends  the  goodiT 
in  question  to  the  I^efendants  to  be  sold  by  thein  ais  hte  broken^ 
knowing  that  he  stood  indebtedf  to  them  for  the  goods  of  Grtih 
iham  and  Dixon^  though  he  did  not  tnow  but  thkt'  tiie  De-' 
fendants  themselves  were   the  proprietors  of  the  gobdt,  Ihtf 
names  of  Greatham  and  Dixon  tkot  having  been  conumi&iailal' 
to  him.    Consequently  the  bankrupt  must  have  coAsideret  fair 
debt  as  due  to  the  Defendants ;  aiid  the  moment  he  SeilC  gobclr 
id  them  as  brokers  their  right  of  lieii'  attached  up^il'  th^  g^M^' 
If  the  Defendants  had  sold  the  gbods,  it  is  clear  that  they  aii^ 
have  applied  the  money  arising  out  of  the  sale  in  dischdirge  of  <H^ 
debt  due  from  the  bankrupt,  on^aocoiint  of  the  goods  of  6re^ 
tham  and  Dixon ;  and  how  do  we  know  ^at  they  diid  not  foK 
bear  to  sell,  because  they  considered  the  gbods^  as' a  security  for 
that  debt?  Whatever  may  be  the  case  with  respect  to  other  tradeil 
it  is  not  now  denied  that  a  factor  has  a  right  to  retain  for  the  ge^' 
neral  balance  of  his  account  If  a  debt  be  due  from  the  principal 
to  the  factor,  antecedent  to  the  time  of  the  particular  goods  be^' 
put  into  the  hands  of  the  latter,  he  is  entitled  to  retain  them  as  a 
security.  And  if  a  man  commence  dealnij  with  a  factor,  to  whom 
he  is  indebted  on  bond,  I  am  not  prejiared  to  say  that  t"Be  lien  it 
the  factor  would  not  attach  upon  such  debt.  In  the  present  caisie, 
however,  the  goods  o{  Greatham  and  Dixon  were  soM  by  the  De- 
fendants as  factors,  and  the  debt  therefore  arose  in  the  ordmaiy 
course  of  their  dealing  as  factors.     The  case  of  Drinkwater  t. 
Goodwin  was,  I  admit,  the  case  of  a  particular  contract,  but  tfce 
principle  of  the  decision  was,  that  if  a  factor  become  surety  for 
his  principal,  he  has  a  lien  to  the  amount. of  the  sum  for  wbick 
he  becomes  surety.  The  case  o{  Grove  v.  Dubois  establishes,  that 
a  broker  acting  under  a  del  credere  commission,  may  set  off 
agiiinst  his  principal  the  amount  of  losses  incurred ;  and  the 
cases  of  George  v.  Clagett,  and  Rahone  v.  Williams  shew,  that  if 
a  factor  sell  the  goods  of  his  principal  in  his  o-.vn  name,  the 
buyer  may  set  ofi'  against  the  principal  a  debt  due  from  the 
factor.     It  appears  to  me,  therclbre,  that  a  factor  who  sells  in' 
his  own  name,  stands  in  the  same  situation  with  respect  to  lieu 
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^rif  he  had  a  del  credere  commission.  I  do  not  wish  to  beJbouncl; 
■Ipp  my  present  opinion,  but  as  the  case  strides  me;  the  present 
ilMvfendants  are  warranted,  by  the  custom  of  merchants,  in  claim« 
^h^  &  fien  upon  the  goods  now  sued  tor.  It  is  contencled,  that  the 
ribirfendants  only  set  up  this  lien  with  a  view  to  protect  Grea/Aam 
tikd  Di9on.  But  I  cannot  assent  to  a  proposition  which  assunies 
iliuit  Greatham  and  Dixon  are  solyent.  The  presumption  rather 
ijE  that  they  are  insolvent  since  they  have  not  paid  the  d'ebt  due 
(jRcoift  them  to  the  Defendants ;  and  the  question  isy  Whether  the 
faiOerjare  not  justified  in  retaining  the  gobds  in  their  hdnds  as  a 
^Moiity  against  the  insolvency  of  their  debtors?  With  respect  to 
j^|ie, authority  of  the  cases  which  have  been  cited  from  the  Court 
^  Clhancery,  it  is  true  that  courts  of  equity,  in  administering 
iJtetiGe,  sometimes  go  further  than  the  courts  of  law.  But  it  is 
fj^^  that  the  ix)rd  Chancellor  has  no  authority  to  skreen  goods 
|!ij^.tlie  hands  of  a  factor,  with  a  view  to  distribute  them  in  equity 
according  to  a  different  course  from  that  which  prevails  at  law ; 
SUB^  if  Lord  Hardwicke  had  entertained  any  doubts  upon  the 
0ile  of  law,  he  would  certainly  have  taken  the  opinion  of  some 

S^tamon-law  court.  I  can  hardly  conceive  the  ^ase  Em  parte 
^  eeze  to  be  well  reported :  for,  according  to  the  report^  Lord 
Hardwicke  seems  to  suppose  that  in  cases  of  bankruptcy,  if  a  per- 
ADD  has  a  lien  to  a  certain  amount,  there  is  no  harm  in  giving 
Idm  a  lien  to  the  whole  amount  of  his  claim.  But  to  such  a 
loroposition  no  lawyer  can  assent.  The  other  ground  of  deter- 
ijiination  supposed  to  have  been  stated  by  his  Lordship,  namely^. 
the  clause  of  mutual  credit,  certainly  cannot  be  sust^hed.  The 
decision  therefore  must  rest  upon  the  ground  of  lien ;  and  in  the 
subsequent  case  Ex  parte  Ockenden,  Lord  Hardwicke  states  the. 
real  principle  upon  which  the  case  Ex  parte  Deeze  must  have 
proceeded ;  for  he  says,  "  in  the  case  Ex  parte  Deeze,  there  was 
*'  evidence  that  it  was  usual  for  packers  to  retain  not  only  for 
**  work  done,  but  for  money  lent."  These  cases  were  followed 
by  some  other  determinations  in  equity,  which  I  do  not  think  it 
necessary  to  mention,  as  there  are  cases  at  law.  In  Green  v. 
Farmer,  1  Black.  652.  4  Bur.  2221.,  Lord  Mansfield  stiys,  **  the 
''  convenience  of  commerce  and  natural  justice  are  on  the  side 
^'  of  liens,  and  therefore  of  late  years  Courts  lean  that  way."  He 
then  states,  that  lien  may  arise  not  only  from  express  contract, 
or  where  the  party  has  acted  as  a  factor,  but  that  it  may  be  im- 
plied 


mg 


i»t^. 


HptmvTfnr 
.aoa  Another 

MATTvsirr 
■ml  Anetlier.' 


496  CASES  IN  TRINITY  TERM 

1803.      plied  from  the  usage  of  trade,  or  from  the  manner  of  deelbif 
between  the  parties  in  tlie  particular  case.     Indeed  he  oonsiden 
«iKi  Another    Lord  Hardwicke  as  having  decided  the  case  Ex  parte  Ockendem 
**  (which  at  first  view  seems  not  so  favourable  to  liens  as  hiB  opinioa 

juid  Another,    in  Ex  parte  Deeze)  on  the  special  ground  that  there  was  no  room 
to  imply  a  lien»  from  the  usage  of  trade  or  the  particular  manner 
of  dealing.  The  case  of  Kruger  v.  Wilcox  had  before  established^ 
that  if  there  be  a  course  of  dealings  and  general  account  betweea 
a  merchant  and  a  factor,  and  a  balance  is  due  to  the  factor^ 
he  may  retain  the  ship  and  goods,  or  produce,  for  such  bt- 
lance  of  the  general  account :  it  is  considered  as  an  interest  in  the 
specific  things,  and  they  are  made  articles  in  the  general  account 
In  that  ease  Lord  Har^zvicke  speaks  only  of  a  foreign  factor,  but 
there  is  no  doubt  that  a  home  factor  is  entitled  to  the  same  lien, 
though  the  lex  mercatoria  seems  to  found  the  origin  of  the  custom 
on  the  merchant  residing  abroad.  Kruger  y,  WUcox  is  recognised 
in  Foxcro/l  v.  Devonshire,  2  Bur,  937.,  and  in  Walker  v.  Birck^ 
6  T.  R.  262.9  JjordKenyon  considers  the  factor's  right  to  his  lies 
for  a  general  balance  as  so  long  settled,  that  it  ought  not  to  be 
brought  into  dispute  ;  he  says  it  is  an  agreement  which  the  law 
implies.    The  opinion  inde^  of  Mr.  Justice  Lawrence  in  that 
case  may  seem  to  support  the  opinion  of  my  brothers ;  for  be 
says,  that  the  doctrine  of  lien  only  applies  to  cases  where  the 
goods  had  been  deposited  in  the  nature  of  a  pledge ;  that  the 
persons  for  whom  the  lien  was  then  iclaimed  never  acted  as  the 
brokers  of  their  principal  before  the  transaction  in  question,  and 
consequently  that  the  goods  could  not  be  considered  as  deposited 
with  ^e  former  as  a  general  pledge.    The  question,  however, 
is,  Whether  a  factor  be  not  that  sort  of  person  that  all  goods 
which  eome  into  his  hands  are 'to  be  considered  as  cloathed  with 
a  lien  for  his  general  balance?    In  Co.  Bank.  Law,  p.  455., 
ed.  1797,  it  is  laid  down,  that  where  one  has  acted  as  fieictor 
for  another,  every  thing  in  his  hands  is  construed  to  be  a  pledge 
not  only  for  incidental  charges,  but  as  an  item  of  mutual  aoeomt 
for  the  general  balance  due  to  him.    The  only  point  in  diflfer- 
ence  bjBtween  my  brothers  and  myself  is.  Whether  this  debt 
due  on  account  of  the  goods  sold  for  Greatham  and  Dixon  be 
suqh  a  debt  as  can  be  brought  into  a  mutual  account  between 
the  Defendants  and  the  bankrupt  'if  I  am  not  desirous  of  (avoar* 
ing  liens  to  so  great  an  extent  as  has  been  done  by  the  Goortsof 
late ;  for  we  know  it  has  been  determined  that  the  members  of 

any 
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ly  trade  may,  by  agreement  among  themseWes,  obtain  the  be-       1808. 
iwfit  of  that  sort  of  lien  to  which  a  factor  is  entitled  by  the  general      " 
%lw.    I  am  sorry  the  Courts  have  gone  so  far.     In  this  case,    ^^A^^^^r 
bowever,  I  feel  that  the  Defendants  are  in  possession  of  a  prin-  «- 

ciple  of  law  which  has  never  been  denied,  and  that  being  com-  and  AiMthlq^ 
missioned  by  another  to  sell  goods  for  him,  they  acquired  a  right 
to  retain  those  goods  in  satisfacCion  of  any  demands  which  might 
%e  dae  to  them  from  the  person  who  sent  the  goods.  The  mo- 
wtent  the  goods  were  sent,  the  relation  of  principal  and  factor 
•foie ;  amd  ^hen  that  relation  commenced,  the  right  to  a  general 
lien  attached.  I  desire  not  to  be  considered  as  giving  a  positive 
OfMiiion,  but  my  doubts  incline  me  to  think  that  the  Court  i^jiis^ 
tified  in  entering  a  verdict  for  the  Plaintiffs. 

Rule  discharged* 


<IN  THE  HOUSE  OF  LORDS.) 

toTHtAN  and  Others  v.  Henderson,   Rii>d-em*  and     /««yuifc; 

Others. 

¥N  Jpril  "1797,  the  RespondentSy  as  agents  of  Messrs.  Heudet'*  Policy  of  insu^ 

*•  40N,  Ferguson,  and  Gibton,  of  Virginia,  subjects  of  the  United  "„°SiSSfS^ 

States.-of^j9i€rf  ca,  insured  the  cargo  of  the  ship  Catherine,  boua4  Caikerine,  an 

fipom  America  to  Holland,  at  ten  guineas  per  cent.:  the  policy,  .^KAJtoSia 

which  was  underwritten  by  the  Appellants,  was  upon  the  goods  policy  wu  ef- 

and  merchandizes  of  and  in  the  good  ship  called  ihQCatherine,  an  ht^ing  t^n 

American  vessel.    Soon  after  the  signing  of  the  policy,  one  of  the  whetiier  tiw 

4Miderwriters  having  asked.  Whether  a  warranty  was  implied  by  £da  warranty* 

tkB  words  "  American  vessel?"  the  Respondents  answered^  ThgX  ^^  vnderwri- 

ierf*iigiiedaii 
'.affTOement, 
<bat  in  case  of  capture  or  setsure,  the  aisored,  before  .they  claimed  for  a  lots,  mast  jprpdoce  proofs  of 
tbe  ship  being  American  bottom,  and  by  bills  of  lading  shew  that  the  cargo  had  been  shipped  on  ac- 
csaitt  and  risk  of  A,  J3.  upon  whicli  they  would  settle  by  granting  bills  at  four  months  <or  the  amount  of 
tlicir  subscriptions ;  in  full  dependence  that  the  insured  would  use  their  best  endeavours  to  recover 
tiie  property  as  for  account  of  the  shippers.  Held  that  on  proof  being  produced  that  the  ship  was 
Jijmiriean  boUoro,  and  tlie  cargo  shewn  by  bills  of  4ading  to  bave>een  shipped  on  account  and  risk  of 
A»  B^  the  assured  were  entitled  to  recover  on  a  loss  by  capture,  notwithstanding'  the  production  by 
the  underwriters  of  any  Fr^keh  sentence  of  condemnation  4o  falsify  the  i^anantv.* 

A  aenlence  of  condemnation  in  a  Vtenth  Court  of  Admiralty  is  adroiulble-evijenice  In  an  action  hero 
4>etween  the  assured  and  underwriters  of  a  policy  of  insurance  containing  a  warranty  of  neutrality. 

It  seems  that  the  sentence  of  a  foreign  Court  of  Admiralty  condemning  a  ship  wtirranted  neutral,  in 
,jwliich  the  ooiisideration  leading  to  the  judgment  proceeded  on  the  waut  of  a  doounieiitinot  required  h^f 
.the  law  of  nations,but  which  adjudges  **  lawful  prise  all  the  goods  and  effects  which  compose  the  cargo 
of  the  said  ship,  rince  the  whole,  owing  to  the  captain  not  being  provided  with  proper  and  r^ular  div 
pnlcfaes  and  papery  b  to  be  deemed  the  property  of  the  enemies  of  the  Srtneh  Republic,"  is  oondt^ 
•aire  evidence  against  the  warranty  of  neutruity. 

*  Vide  Clailtham  v.  Cologan,  3  Campb.  38f.     Bolton  v.  GaldiionCt  5  £ast,  155. 
iMtOH  V.  GUtdttone,  S  Tauut.  S5 — 90.  Judgment  affirmed.   GoUUchmidt  v.  Whitmore, 
«S  Taunt.  508.    Attorney  General  v.  NerUedt,  3  Price,  97—115. 

vou  nu  K  K  jthaj 


t|%it»9«**H 


CASES  IN  TRINITY  TERM 

certaiB  number  of  years ;  considering  that  the  7th  article  of  tke 
law  of  IS  Niv  I 'e»  3d  year,  which  abrogated  that  of  the  9th  Jf«f 
•j^Hrim     1798.  cannot  be  recurred  to,  pursuant  to  the  arrSi  or  resolution  of 
r^  the  Executire  Directory  of  the  12th  Ventose,  5th  year,  and  that 

this  law  remains  in  full  vigour;  considering  that  ihis  law  of  tke 
9th  itoy  1793,  old  style,  orders  the  ordinances  and  regulatioii 
of  ITCKl,  1744,  and  1778,  relative  to  the  mami^  of  proving  at 
8eo  the  property  of  neutral  ships  and  merchandise,  to  be  earned 
into  eflect ;  considering  that  the  1st  article  of  the  law  of  3d  Bn- 
wMitrf » 4th  vear,  ordains  as  follows :  **  When  a  declaration  of  war 
«i([aiQst  a  nation  shall  cause  maritime  armaments  to  take  place,  tk 
Executive  Directory  will  draw  up  instructions,  clear  and  prsciie, 
the  form  of  which  shall  not  leave  the  least  doubt  to  the  searehiag 
Y«»seb  with  respect  to  their  duty  and  rights;"  considering  that  te 
arret  of  the  Executive  Directory  of  the  12th  Veniase,  5th  year,ii 
the  4th  article,  in  terms  clear  aud  imperative,  declares  lawiiil 
prise  all  the  ships  of  the  United  States  unprovided  with  muster- 
rolls,  and  orders  them  to  be  treated  as  enemies ;  considerisg, 
lastiy,  that  if  any  ship  be  declared  a  lawful  prise,'and  treated « 
an  enemy,  the  confiscation  of  her  cargo  is  a  matter  of  coone; 
the  Tribunal,  in  conformity  with  the  laws  above  quoted,  aad 
especially  with  the  article  of  the  arret  of  the  Executive  Directnj 
of  the  I2th  Fentose,  5th  year,  decrees  and  declares  lawful  prise 
the  ship  Catherine,  Samuel  Cazneau  master,  captured  by  thepri- 
vate  ship  of  war  Dugue  Trouin,  commanded  by  Captain  Dutachi, 
together  with  her  apparel  and  furniture.  Decrees  and  dedarei 
further  lawful  prize  all  the  goods  and  effects  which  compose  tk 
cargo  of  the  said  $hip,  since  the  whole,  owing  to  Captain  Samud 
Cazneau  not  being  provided  with  proper  and  regular  dispatchei 
and  papers  is  to  be  deemed  the  property  of  the  enemies  of  the 
French  Republic." 

The  above  sentence  having  been  appealed  from  to  the  CitO 
Tribunal  of  the  department  of  the  Lower  Loire,  was  confirmed 
in  the  following  terms :  **  Considering  that  the  maritime  regt- 
lations  of  1704, 1744,  and  1778,  anterior  and  posterior  to  tbe 
treaty  concluded  between  France  and  America,  imperioady  re- 
quire that  all  foreign  ships  sailing  in  time  of  war  should  haveoa 
boarda  roUe  <f  e7iri/Nige,or  muster-roll,  authenticated  by  thepobfie 
officers  of  the  port  from  which  they  sail,  under  pain  of  being  coo*' 
sidered  as  good  prises ;  considering  that  the  model  of  the  passport 
annexed  to  the  treaty  of  1778  requires  every  Anglo- Amcricm 
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'oaptain  who  has  obtaiDed  it,  to  deliver  a  list,  signed  and  oer- 
tified  by  witnesses,  of  the  names,  surnames,  places  of  birth  and 
!!  abode  of  the  people  who  compose  his  crew,  and  that  Samuel 
*  Cazneau  had  but  an  informal  and  unsigned  list,  decrees  by  judg- 
^■lentin  the  last  resort,  that  it  has  been  rightlj  determined  by  the 
'''sentence  from  which  he  appeals ;  orders  that  the  judgment  shall 
'obtain  its  fall  and  entire  effect;  condemns  the  Appellant  in  costs." 
^  The  Respondents  answered,  first,  that  there  was  no  warranty 
'  eocpressed  or  implied  in  the  policy ;  2dly,  supposing  the  description 
'of  the  ship  as  an  Jmerican  to  imply  a  warranty,  it  could  not  be 
"csrried  farther  than  that  she  was  in  fact  an  Jmerican,  and  was 
'famished  with  all  the  documents  usual  and  required  by  the  la# 
of  nations,  and  by  the  treaties  subsisting  between  America  and 
'the  powers  at  war  to  prove  the  fact,  and  that  evidence  had  been 
given  that  she  had  all  such  documents ;  8dly,  that  the  sentences 
of  the  French  court  were  not  conclusive  evidence  of  the  supposed 
warranty  not  having  been  complied  with,  for  that  without  en- 
tering into  the  question  whether  sentences  of  foreign  courts,  if 
broadly  and  clearly  pronounced  on  matter  of  fact,  shut  out  all 
contr^y  evidence  in  a  collateral  suit  arising  in  the  courts  of 
ilus  country,  it  was  sufficient  to  ^ay  that  the  sentences  in.ques- 
"Hon  had  not  pronounced  judgment  on  the  fact :  they  did  not  con- 
'demn  the  Catherine  as  enemies'  property,  or  upon  any  ground  re- 
^eognized  by  the  law  of  nations,  but  went  avowedly  on  the  non- 
compliance with  certain  regulations  of  France  wtdch  could  not 
Innd  other  nations,  or  the  courts  of  other  nations ;  and  upon  a 
statement  of  the  treaty  between  France  and  America  directiy 
repugnant  to  the  express  words  and  obvious  meaning  of  that 
%iheaty ;  and  4thly,  whatever  construction  might  have  been  put 
upon  the  policy  as  worded,  the  meaning  of  the  parties  was  ascer* 
tained  beyond  a  doubt  by  the  posterior  writing,  whereby  the  Ap- 
pellant agreed  to  pay  in  case  of  capture  or  seizure,  upon  proof 
l^yen  him  merely  that  the  vessel  was  an  American  bottom,  and  the 
goods  shipped  as  the  property  of  Messrs.  Henderton  and  Co.  of 
ytrginia.  The  Judge  Admiral  decreed  in  favour  of  the  present 
Appellants  the  underwriters.  Upon  which  the  now  Respondents, 
the  assured,  brought  the  merit  of  that  decree  before  the  Court  of 
Session  by  an  action  of  reduction,  when  the  Lord  Ordinary  pro- 
nounced an  Interlocutor  in  favour  of  the  assured,  to  which,  after  a 
representation  for  the  Appellants,  he  adhered.  The  Appellants, 
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the  ntiderwriten,  hating  petitioned  the  whole  Court  of  SeasioB, 
that  Coefet  VBaeiaiDiisly  eonfirmed  the  iitterloeutor  of  the  Lovd 
Ordioiiry ;  whereupon  the  Underwriters  appealed  to  tiie  Hcnim 
ef  Lords. 

Hie  reasons  sabinitted  on  the  part  of  the  AppeUants  were  io 
tufastanoe, 

lst»  That  the  deeives  of  the  Courts  of  Admiraltj  were  ooadi- 
lite  as  to  what  they  decided. 

SSdIy,  That  the  Gaiherine  hdag  warranted  Amerieam^  and  ooa- 
demned  as  ODemies*  property,  the  warranty  was  negatived. 

Sdly,  The  the  rolle  ^equipage  was  mide  a  neoeasary  does- 
nent  by  the  treaty  of  1778  between  France  and  AMntrka. 

4thly,  That  the  explanatory  agreement  did  not  vary  theqnes- 
tion  between  the  parties. 

The  reasons  submitted  on  the  part  of  the  Respondents  were 
in  aabstanoe, 

Ist,  That  there  was  no  warrsaty  of  neutrality,  and  that  tte 
expression  of  **  Americmm  ship**  in  the  policy  waa  merefy  de- 
scriptive^ 

^Iy»  That  snpposiag  that  expression  to  anMHml  to  a  mat- 
fvnty,  the  aisvred  bad  established  by  proofs  that  the  ship  sad 
eargo  baloaged  to  AmmoKHs,  and  tiiat  the  fiimier  had  all  the 
doctinimts  on  board  which  oould  be  procured  at  the  porisef 
ciearaaoe.  [Under  tUs  head  was  inserted  a  long  exaadnatieB 
of  the  several  modem  authorities  on  the  subjects  of  warrantief 
an  policies  of  iasurance,  and  of  the  effects  g^ven  to  foreiga  sen- 
tences as  negativing  such  warranties.] 

8dly,  That  the  explanatory  agreement  rriieved  the  assnrel 
from  the  effect  of  the  sentence  of  coademnation,  it  being  snfr 
dent  under  that  agreement  to  give  such  proofs  of  the  ship  and 
property  being  American  as  were  required  by  the  agreeaieat 

Tliis  case  was  first  argued  at  the  bar  of  the  House  of  I/nds  is 
March  1802,  by  Dallas  and  Adam  for  the  Appellants,  and  by  As 
Attorney  General  (Law)  and  Alexander  for  the  Respoodeab. 
At  that  time  it  was  ordered  that  the  case  diouid  be  again  argued, 
and  an  intimation  was  given  that  the  Judges  would  be  sunuacned 
to  attend.  Accordingly  in  May  18B8,  the  case  was  again  argued 
at  the  bar  of  the  House  (the  Judges  attending)  by  the  Attonej 
General  (Percecal),  for  the  Appellants,  and  by  Pur  A:  for  the  Be* 
spondmits.  On  this  argument  the  oouBBel  on  both  aides  not  ody 
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;   spoke  to  tbe  several  questions^  Ist,  Whether  the  expressions  of       1803. 

I    the  policy  aoiounted  to  a  warranty  ?  2d,  What  was  the  true  coa-      ^^^^ — 

^    8triiction  of  the  sentence  of  condemnation  ?  And  3d,  What  was     J^^^^ 
tbe  effect  of  the  explanatory  agreement?     But  also  argued  at  v. 

^    great  length  and  with  much  learning,  the  admissibility  in  evidence    and  0^^^ 
of  a  sentence  of  a  foreign  Court  of  Admiralty  in  an  action  upon  a         *  •  u* 

^    policy  of  insurance,  in  order  to  falsify  a  warranty  of  neutrality. 
After  the  argument,  the  Lord  Chancellor  put  the  following 
question  to  the  Judges,  viz. 

Whether  in  this  ca3e,  taking  it  to  be  admitted  that  the  ship 
CUUherine,  when  captured,  had  every  document  on  board  to  prove 
that  she  was  American,  and  the  cargo  t#  be  Jmerican  property, 
which  American  ships  usually  had,  and  which  had  been  required 
by  France  on  all  former  occasions  to  ascertain  such  facts ;  apd 
which  at  the  time  of  her  sailing  from  America  were  known  in 
jimerica  to  have  been  required  by  France  for  that  purpose ;  if, 
upon  proof  having  been  made  that  the  ship  Catherine  was  Ame- 
rican  bottom,  as  belonging  to  American  owners,  and  upon  its  hav- 
ing been  shewn,  by  bills  of  lading  that  the  tobacco  insured  had 
been  shipped  on  account  and  riak  of  Messrs.  Henderson,  Fer- 
gusou,  and  Gibson,  bills  payable  at  four  months*  date  had,  after 
tbe  capture  of  the  ship  Catherine,  been  given  to  the  assured  by 
the  underwriters  for  the  amount  of  their  subscriptions  upon  the 
policy  of  the  8th  of  March  1797,  deducting  the  stipulated  pre- 
mium, and  such  bills  had  remftined  in  the  hands  of  the  assured 
until  after  the  sentence  of  condemnation  of  the  said  vessel,  the 
assured  could  have  recovered  against  the  underwriters  in  actions 
brought  upon  such  bills  after  and  notwithstanding  such  sentence 
of  condemnation,  regard  being  had  to  the  legal  meaning  and  ef- 
fect of  the  policy  and  sentence,  and  of  the  agreement  of  the  20th 
JprUn^l 

On  the  11th  of  Juli/  1803,  the  Judges  not  being  unanimous^ 
delivered  their  opinions  seriatim, 

Graham,  B.  (after  stating  the  case.)  The  question  put  by 
Your  Lordships,  ^parently  complicated,  becomes  simple,  by 
stating  as  distinct  propositions  the  data  on  which  it  proceeds,  and 
it  will  stand  thns :  The  ship  Catherine,  when  captured,  had  every 
document  on  board  to  prove  the  vessel  and  cargo  Ahieriean  pro- 
perty which  American  ships  usually  had,  and  which  had  been  re- 
quired by  France  on  all  other  occasions,  and  which  at  the  time  of 

her 


CASES  iii  TRINITY  TERM 


1808. 

LDtSVIAK 

uidOUicm 

|lfkirOB«fO!f 
KtA  OUieii; 


ber  ftuling  were  knovn  in  America  to  have  been  zeqnired  hf 
France.  After  the  captureproof  was  made  that  the  ship  Caiherim 
was  Americnn  bottom^  and  it  was  shewn  by  bills  of  lading  tfaattke^ 
cargo  had  been  shipped  on  accotmt  and  risk  of  Messrs.  Mender* 
son,  Ferguson,  and  Gibson.  Upon  this  bills  payable  at  4  moDthiT 
date  were  given  to  the  assured  by  the  underwriters  for  t&e  amomit 
of  their  subscriptions.  Afterwards  the  ship  and  cargo  weieooft' 
demnedy  and  after  the  condemnation  of  the  said  vesaelk  the  biDs 
remained  in  the  hands  of  the  assured.  The  question  then  ife,  Codl 
the  assured  have  recorered  against  the  underwriters  in  aetioBi 
brought  on  such  bills»  after  and  notwithstanding  such  sentence  of 
condemnation  ?  And  w^  are  directed  by  Your  Lordships,  is  coih 
sidering  that  question,  to  have  regard  to  the  legal  meaning  and 
effect  of  the  said  policy  and  sentence,  and  of  the  agreement  of 
the  SOth  of  April  1797.  I  shall  take  the  liberty  of  considerioff 
this  question  as  if  the  underwriters  had  given  their  billr  upoa 
the  first  impression  of  good  faith,  without  particulariy  advertiiig 
to  the  legal  effect  of  a  subsequent  condemnation;  for  if  they  are 
supposed  to  have  given  these  bills  with  a  distinct  view  of  all  pos- 
sible consequences,  I  think  it  can  hardly  be  doubted  but  that 
they  had  bound  themselves.  And  in*  order  to  meet  the  qaes* 
tion  in  all  its  difficulty,  I  will  suppose  that  it  was  a  condenma- 
tlon  of  the  vessel  as  enemies'  property,  without  ambigoi^  or 
apparent  injustice.  This  question  depends  uponr  the  consfroe* 
tion  of  the  policy,  and  of  the  agreement.  The  poficy  con- 
tains no  express  but  at  most  an  implied  warranty  of  the  ship, 
and  no  warranty  of  the  cargo.  Both  parties  think  it  reqnires 
explanation,  and  this  agreement,  evidently  dictated  by  a  sphil 
of  candour,  and  a  regard  to  a  mutual  accommodation,  takes 
place.  By  this  the  underwriters  acquire  an  undertaking  oa 
the  part  of  the  assured,  to  shew  by  bills  of  lading  that  the  to- 
bacco was  shipped  on  the  account  and  risk  of  Amerieantn  It 
is  reasonable  therefore  to  presume  that  they  meant  ta  coticede 
something,  and  I  am  at  a  loss  to  find  what  that  could  be,  unless  it 
were  something  as  to  the  mode  of  prt»of  of  the  property.  At  this 
period,  when  the  mind  of  every  honest  man  felt  afflicted  at  the 
facility  with  which  in  some  of  the  tribunak  of  France  the  most 
e9tablished  principles  of  justice  were  violated ;  when  menof chara^* 
ter  and  honour  were  driven  from  the  seats  of  justice  which  thaj 
worthily  filled,  and  their  places  taken  by  men  base  enough  to  be- 
come the  mere  instruments  of  the  most  arbitrary  and  wanton  acts 
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of  power,  it  is  reasonable  to  presame  that  the  underwritera  were       18B8L) 
perfectly  aware  of  the  little  reliance  which  the  Americans  would     "     ■  ■ 
have  in  the  justice  of  the  tribunals  so  constituted,  and  the  insu-.    M^JJior* 
perable  difficulties  they  might  lie  under  to  make  ayailable  before  «.• 

fhem  the  clearest  and  fairest  possible  cases ;  and  that  it  was  the    t^M^nul  ^ 
intention  of  the  underwriters  to  relieye  them  from  some  of  those 
difficulties :  as  if  they  had  said  in  terms,  we  do  not  expect  that 
you  should  make  such  a  case  in  France  as  will  prevent,  codh 
demnation,  but  produce  proofs  to  us  of  the  ship  being  ^mericam-. 
bottom,  and  shew  us  your  bills  of  lading  and  we  will  be  satisfied^ 
and  fake  the  risk  of  unlawful  force  upon  ourselves,    I  think 
that  the  language  of  the  agreement  is  strongly  expressive  of  such 
an  intention.    The  cases  provided  for  are  capture  or  s«2ure« 
The  term  '*  seizure"  imports  an  unjustifiable  taking :  if  there- 
fore  the  French  private<^r  had  as  an  undisguised  pirate  run  away 
with  the  ship  without  proceeding  to  any  condemnation,  what 
were  the  assured  to  have  done  ?  They  were  to  produce  proof  as 
to  the  ship,  and  bUls  of  lading  as  to  the  goods,  and  this  shews 
what  they  meant  by  producing  proof,  and  when  it  was  to  be  pro- 
duced ;  for  if  the  assured  had,  in  the  case  of  a  seizure,  without 
eolour  of  justice,  laid  before  the  underwriters  or  their  attorney 
such  documents  as  would  amount  to  proof  in  a  British  court  of 
justice,  and  shewn  their  bills  of  lading,  the  underwriters  were,  as  I 
apprehend,  bound  to  settle  and  give  bills  at  four  months'  date  ; 
and  by  the  term  *'  settle"  they  seem  to  me  to  have  clearly  meant 
finally  settle :  for  it  must  be  a  strange  settlement  that  by  a  subse- 
qoent  condemnation  should  be  totally  undone.     But  what  they 
bound  themselves  to  do  incase  of  such  a  seizure,  they  bound  them- 
selves to  do  in  case  of  capture  under  colour  of  lawful  prize;  for 
the  language  of  their  engagement  a]q>lies  to  both,  without  pos- 
sible distinction  on  the  face  of  the  instrument.    If  they  meant  a 
distinction,  is  it  possible  to  suppose  that  they  would  not  have 
provided  for  it  by  saying,  that  if  the  ship  should  be  condemned 
as  lawful  prize  the  bills  or  money  should  be  restored  ?    Nay, 
would  they  not  have  provided  for  the  case  by  saying  that  the 
faiUs  should  not  be  negotiated  till  that  event  were  known  I    On 
the  contrary,  they  agree  to  settle  by  granting  bills  which  the 
next  moment  may  be  negotiated,  and  necessarily  become  payable, 
and  they  stipulate,   as   the    only  security  which  they  should 
have  a  right  to  exact,  thai  the  insured  would  come  forward  in 
their  neutral  character,  and  use  their  best  endeavours  to  recover 

their 


oorer  the  property^  in  conaequenoe  c^  which  a  go 
would  take  place,  less  exceptionable,  perhaps,  thaa  ^ 
and  in  virtne  of  which  the  underwriters  wouki  be  ah 
charged.  But  it  is  said  that  producing  proof  impor 
the  adTOTsary  to  contest  the  evidence  adduced,  and 
it  if  he  can,  and  that  the  underwriters  by  this  agrees 
be  intended  to  have  renounced  that  right:  true;  b 
understood  that  the  underwriters,  in  conceding  tl 
producing  proof,  and  shewing  by  bills  of  lading,  Sf 
avail  themselves  of  a  condemnation  which  totally  s 
annulled  that  proof?  At  least  they  must  mean  that 
and  truth  of  such  condemnatidQ  might  be  contested. 
be  implied  in  favour  of  the  underwriters  on  this  ag 
contest  the  neutrality,  surely  the  express  right  to  th« 
produce  proof  and  bills  of  lading  must  mean,  that 
should  be  heard  and  weighed.  To  me  it  seems  clei 
underwriters  looked  to  an  enquiry  at  home,  and  not  i 
court ;  for  in  case  of  capture  or  seizure,  all  that 
are  required  to  do  as  a  condition  precedent  is  to  pn 
of  the  ship  being  American  bottom,  and  shew  by  bill 
4rc. ;  not  a  word  is  said  of  waiting  for  the  event  of  cone 
a  most  material  circumstance,  if  intended,  and  I  am 
to  say,  by  the  manner  in  which  this  case  is  put,  that 
phance  with  those  express  requisites,  they  were  bound 
bills,  and  bound  to  give  them  as  upon  a  settlement, 
ports  to  my  understanding,  a  final  settlement  and  cc 
the  transaction.  I  therefore  think,  that  this  is  a  caj 
the  assured  have  performed,  on  their  part,  every  thii 
reauired  of  them  bv  the  underwriters,  and  that  thev  t 
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aitions  that  the  condemnation  waa  clearly  onfthe  ground  of 
enemies'  property,  I  am  relieved  from  the  necessity  of  saying 
what  I  think  of  these  disgpraceful  sentences,  and  how  far  an 
EngUsh  coort  of  justice  is  bound  to  adopt  their  conclusions, 
when  directly  contrary  to  the  premises  from  which  they  are 
drawn.  The  sentences  in  substance,  and  almost  in  terms,  say 
thb ;  The  ship  is  American,  the  goods  are  American,  but  the 
captain  had  not  on  board  that  which  he  was  not  bound  to  have, 
which  he  could  not  by  any  possibility  know  was  required  of 
him ;  and  therefore  we  deem  them  (what  no  rational  being  can) 
to  belong  to  enemies  of  the  Republic.  I  cannot:  for  this  record, 
bo  it  what  it  may,  amounts  to  this :  We  pronounce  them  ene- 
mies' property  because  we  are  bid,  and  dare  not  do  otherwise. 
To  receive  such  sentences  as  conclusive  would  be  in  effect  to 
say  that  we  g^ve  no  credit  to  what  they  truly  ^tate,  but  abso- 
lute credit  to  what  they  falsely  conclude.  As  to  the  argument 
of  the  impolicy  of  contracts  by  which  the  losses  of  neutcals  (as 
the  French,  it  is  said,  are  studious  to  contrive)  are  thrown  upon 
ourselves,  and  the  neutral  nation  prevented  from  asserting  with 
energy  its  rights  as  such,  being  indemnified  against  the  acts  of 
violence  and  injustice  of  one  of  the  belligerents,  it  opens  too 
wide  a  field  of  consideration ;  it  is  rather  the  subject  of  discus- 
sion with  a  view  to  regulation,  and  has  too  much  of  novelty  in 
it  in  courts  of  justice  to  form  the  ground  of  a  legal  objection  to 
a  contract  in  other  respects  fair  and  unexceptionable.  I  am 
therefore  of  opinion  that,  under  the  circumstances  stated  by 
Your  Lordships,  the  assured  could  have  recovered  against  the 
underwriters  in  actions  brought  on  the  bills,  after  and  notwith- 
standing the  condemnation.  * 

Chambre,  J.  In  offering  my  opinion  on  the  question  pro- 
posed by  your  Lordships,  I  shall  first  consider  the  legal  meaning 
and  effect  of  the  agreement  refenjpd  to  at  the  close  of  the  ques- 
tion, and  whether  the  intention  of  that  agreement  was  in  case 
of  loss  by  capture  or  seisure  to  make  the  underwriters  at  all 
events  liable  to  such  loss,  independent  of  any  effect  which  a 
sentence  of  condemnation  might  otherwise  have  bad  upon 
the  warranty  contained  in  the  policy,  there  being  such  proof 
of  the  fact  warranted  as  would  have  been  sufiicient  if  no 
snch  sentence  had  been  pronounced,  and  assuming  for  the 
present  that  such  sentence  would  otherwise  have  had  a  con- 
clusive effect  upon  the  warranty.  If  it  can  be  clearly  collected 
from  the  agreement,  as  b  expressed  in  the  writing  sig^ied  by  the 
trndervniters,  that  snch  was  the  real  meaning  and  intention  of 
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file  parties,  that  inteDtSon  mnst  prevail ;  bat  I  think  ve  most 
discover  the  intention  by  sometbing  more  than  bare  possibOitr 
or  coujecture.  At  the  time  when  tbe  agreement  was  mude  Ike 
nnderwritera  had  by  the  terms  of  the  policy  a  clear  right  toil 
the  advantages  of  a  warmuty  that  tbe  ship  was  Amtrium,  it 
having  been  long  settled  that  such  a  description  as  is  containn 
in  this  policy  does  amonnt  to  a  warraDty.  Having  thii  ri^ 
under  the  policy,  the  underwriters  cannot  in  my  opinion  bediv 
prived  of  it,  unless  their  intention  to  abandon  the  right  is  equlli 
clear.  Let  ns  see  then  what  the  terms  of  the  agreemeal  an, 
what  are  tbe  donbts  which  hod  arisen  in  tbe  mindit  of  the  partiei, 
and  how  they  endeavour  to  clear  thosa  doubts.  It  begins  l' 
reciting  that  doubts  had  arisen  how  far  by  the  insurance  on  to- 
bacco made  by  the  policy  in  question  there  was  a  warruolj  d 
property,  and  what  was  to  be  understood  by  sach  a  wammtj. 
The  bare  recital  of  these  doubts  shews  that  tbe  parties  lo  this  in- 
surance bad  not  much  experience  in  matters  of  insurance,  tiul 
did  not  possess  that  knowledge  of  the  subject  which  mercbub 
and  underwriters  in  genera!  do,  which  may  afibrd  some  arg* 
nient  aguinst  affecting  their  interests  by  such  prcfinmption}  a 
could  only  arise  from  supposing  them  perfectly  conusant  of  tie 
legal  result  of  every  circumstance  that  might  happen  to  the  pn^ 
perty  or  arise  in  the  conduct  of  the  assured.  Tbe  doubts  ho«- 
ever  that  had  been  entertained  they  solve  in  this  way :  Thej 
declare,  that  in  case  of  capture  or  seizure  the  assured,  befon 
they  claim  for  a  loss,  must  produce  proof  of  the  ship  beiu^  u 
American  bottom,  and  by  bills  of  lading  shew  that  the  lohucco 
shall  have  been  shipped  on  account  und  risk  of  Messrs.  Htnderw*. 
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caaes  or  not.  The  agreement  having  thus  required  proof  gene- 
rally of  an  American  bottom,  and  a  particular  mode  of  proof  as 
to  Uie  other  fact,  proceeds  thus :  **  Upon  which  we  shall  settle 
by  granting  our  bills  at  four  months'  date  for  the  amount  of  our 
subscriptions,  deducting  the  stipulated  premium,  in  full  de- 
pendence that  the  insured  will  use  their  best  endeavours  to  re- 
cover the  property  as  for  account  of  the  shippers/'  The 
doubts,  if  there  be  any,  on  the  effect  of  the  ag^reement,  must 
arise  from  this  latter  part  of  it,  coupled  with  the  requisition  of 
proiof  in  the  former  part  of  it ;  and  it  is  contended  at  the  bar,  that 
the  underwriters,  having  agreed  that  upon  proof  of  the  ship 
being  American,  and  production  of  bills  of  lading,  they  will  pay 
the  amount  of  their  subscriptions  by  bills  at  four  months,  and 
9tipulating  for  or  rather  expressing  their  reliance  on  the  endea- 
irours  of  the  assured  to  recover  the  property,  are  bound  to  pay 
upon  a  diMdosure  of  such  documents  and  evidence,  as  supposing 
no  sentence  produced  would  entitle  them  to  recover  in  a  court 
of  justice;  that  the  underwriters  are  bound  by  the  state  of  the 
evidence  at  the  time  of  the  capture,  or  of  the  notice  of  it,  and 
are  not  entitled  to  the  benefit  which  would  arise  to  every  other 
underwriter  from  a  condemnation  of  the  property  as  enemies* 
property.  I  cannot  accede  to  such  a  construction  of  the  agree- 
ment. What  is  meant  by  the  requisition  of  the  proof,  no  par- 
ticular species  of  proof  being  mentioned  ?  Surely  proof  in  a 
court  of  justice,  if  required.  Strictly  speaking,  what  is  pro- 
duced or  communicated  in  the  private  transactions  of  the  parties 
themselves  is  not  proof.  If  underwriters  ace  satisfied  by  what 
is  disclosed  to  them,  they  may  pay ;  if  they  withhold  payment 
and  are  dissatisfied  without  reason,  they  will  ultimately  have 
further  damages  to  pay.  But  can  it  be  said  that  under  this 
agreement  they  may  not  go  into  a  court  of  justice  and  require, 
the  proof  to  be  made  in  the  usual  manner;  and  if  they  do,  is  it 
to  be  ex  parte  evidence  ?  Is  the  Defendant  to  be  precluded  from 
opposing  it  by  contrary  evidence,  or  any  evidence  that  will 
destroy  the  effect  of  the  Plaintiff's  evidence  ?  And  why  is  an 
underwriter  to  be  precluded  from  giving  evidence  of  a  sentence 
any  more  than  he  would  from  giving  evidence  of  fraud,  forgery 
of  documents^  misconduct  of  the  assured,  or  any  other  matteir 
that  would  repel  the  justice  or  legality  of  the  Plaintiff's 
claim.  I  should  require  a  very  clear  and  explicit  declaration 
jof  intention  to  induce  me  to  hold  that  opinion.  Suppose  the 
sentence  of  condemnation  to  arrive  at  the  same  time  with  the 
intelligence  of  the  capture.     Is  the  evidence  to  be  taken  par^ 
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tiiUj?  Is  tkat  the  decUrod  intent  of  the  pviiei  ?  Ami  if  fa 
whole  is  to  be  received  as  evidence,  must  not  tbe  aentatce  bm 
its  le^  effect  1  How  does  that  esse  differ  from  the  prexDl!  It 
before  a  sentence  wo*  pronounced,  or  before  tbe  evidence  (fit 
was  receired,  the  parties  should  proceed  to  a.  trial,  and  the  As- 
tifis  recoyer  by  the  judgment  of  the  Court,  I  admit  thtldi* 
might  not  be  ooropell&ble  torefnod,  because  the  Conrt  viio  tM 
tbs  cause  had  co^zonce  of  tbe  fact,  and  acted  right  opoatk 
evi<lence;  bat  in  this  case  conclusiTe  evidence  ius  aniTaiii 
dne  time,  and  the  Court  in  vhicfa  thia  action  vaa  tried  I  tW 
wii  bonnd  by  titat  eridenoe.  It  seena  impouable  that  the  mUi 
of  payment  by  bills  shontd  make  any  difiexenccL  If  that  U 
not  been  stipolated,  the  money  ironld  have  beeo  payaUei* 
mediately  upon  the  loss.  If  no  credk  had  been  giraa,  ■ 
action  vonld  have  immediately  lain,  sapposin^  that  thste  m 
no  fact  in  the  case  that  aSbrded  a  le^l  ^iSTcr  to  it.  Tb 
ciedit  is  for  the  benefit  of  the  underwriten,  and  not  of  ttB» 
•ored.  With  respect  to  what  is  stated  in  the  agreement  iiiqm 
ing  tbe  oideavours  of  the  asaored  to  recoTer  tbe  property,  ■ 
neeeuary  eonclniion  arises  from  thence.  Arraata,  takiaptf 
sea,  detainments,  Slc.  are  among  the  risks  insured  agniA 
l^ere  are  many  cases  in  whieh  tfaose  endearours  migiit  barf 
important  use  to  the  underwriters,  as  in  tl>e  case  of  captora  nA 
reoaptnre.  So  in  tbe  case  of  a  capture  or  aeisaie  witiioBt  flf 
ground  of  condemnation  and  terminating  in  a  diacfaa:^|e,  tta 
underwriters  would  be  liable  for  the  daraa^  snatained,  mi 
greatly  interested  in  the  endeavours  of  the  master  to  explain  H 
Htnalion,  and  obtain  a  speedy  discbai^.     I  think  it  asort  pn- 
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)  by  ibe  opinxoD  of  Lord  Hoti  to  two  subsequettt  («)  oaaes),  and 
^  pfUtBuing  them  down  to  the  present  period.     It  is  true,  that  in 
t  Sugkes  V.  Corfitlitts  the  question  upon  the  foreign  sentence  arose 
?  in  jm  action  of  trover,  and  not  in  an  action  on  a  policy  of  assurance 
i  where  the  non-compliance  with  a  warranty  of  neutrality  is  in 
I  dispnte.    But  from  that  period  to  the  present  the  doctrine  there 
[  kdd  down  respecting  foreign  sentences  has  been  considered 
:  ecjnally  applicable  to  questions  of  warranty  in  actions  on  policiea, 
,  as  to  qoestions  of  property  in  actions  of  trover.    It  has  been  snp^ 
powd  indeed  that  the  cases  warrant  a  dtstittetkm  between  tlMMO 
sentences  which  expressly  take  into  consideration  and  altimately 
decide  the  non-neutrality  of  the  ship,  and  those  in  which  liie  same 
point  does  not  appear  to  have  oome  so  immediately  under  the 
eansidecation  of  the  foreign  Courts.    But  I  think  wherever  the 
Cdnrts  in  this  country  have  been  able  to  collect  from  the  sentence 
tint  the  point  of  neutrality  has  been  decided,  they  have  held 
themselves  bound  by  that  decimon.    Indeed  the  doctrine  upon 
Ass  subject  is  most  ably  summed  up  in  the  admkid»le  judgment 
ef  the  Master  of  the  Rolls,  in  Kinderdey  v.  Cha$e  (Jb\   Had  the 
JPmch  sentence  in  this  case  merely  stated  the  French  ordinanoes, 
irithoot  concluding  as  they  have  done,  this  case  might  have  fallen 
*witlan  some  of  the  late  determinations  of  the  Court  of  King^s 
Bench.    But  the  French  Court  has  gone  farther  in  their  deter* 
mination,  and  applying  the  facts  and  the  ordinances  they  have 
drawn  a  conclusbn  which  perhaps  no  court  in  this  country 
would  have  done,  but   by  which  they  have  decided  that  the 
ship  Catherine  being  an  American  had  forfeited  her  neutrality. 
I  am  therefore  of  opinion  that  the  assured  are  bound  by  this 
decree  of  the  French  Court.    A  question  has  been  raised  in  this 
ease.  Whether,  in  the  event  which  has  happened,  if  the  under<r 
writers  had  given  their  bills,  and  before  pajmient  tiie  sentenca 
of  eondemnation  had  arrived,  they  could  have  legally  refused 
payment  of  their  bills?      Supposing  the  bills  so  given   to 
'  have  been  indorsed  over  into  other  bands,  undenbtedly  payw 
ment  of  the  bills  could   not  have  been  resistedi    Connected 
with   the  first  question  anoth^  ensues,  viz.  Whether,  if  the 
money    had    been  actually   paid,    it   could   have   been  reco- 
vered back  ?     I  think  payment  of  the  bilb  while  in  the  hands 
of  the  assured  might  have  been  resisted,  or  the  money,  if  paid, 
might  have  been  recovered  back.     If  the  sentence  be  condu- 

U)  Green  v.  Waller,  2  Ld.  Kayvu  893.,        (h)  Vide  ParlCt  Insurance,  5th  edition, 
and  Ewer  v.  Jona,  ^  Ld,  Raym,  935.  p.  36S,  o, 
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riye,  it  most  be  conclasive  to  all  purposeg  whatever,  and  mnit 
overturn  every  fact  established  by  otbbr  eyidence.  If  so,  the 
bills  would  have  been  given  under  a  mistake  of  what  ultimatdy 
turned  out  to  be  really  the  fact,  and  then  the  consideration  upon 
which  they  were  given  would  have  failed  ab  initio. 

Lb  Blanc  J.  The  question  which  Your  Lordships  have  been 
pleased  to  propound  to  the  Judges  appears  to  me  necessarily  to 
involve  these  objects  for  consideration :  The  legal  meaning  and 
effect  of  the  policy  of  insurance;  of  the  sentences  of  condem- 
nation by  the  several  courts  of  Admiralty  in  France;  and  of  the 
memotandumef  agreement  subscribed  by  the  underwrites  of 
the  20th  April  1797.  If>  on  mature  consideration,  we  had 
been  able  to  concur  in  opinion  on  the  meaning  of  the  subse- 
quent agreement,  and  our  opinion  bad  been  nnamnioas  in 
fevour  of  that  construction  contended  for  at  the  bar  by  the 
counsel  for  the  Respondents,  the  assured,  it  might  periiapshsfe 
been  superfluous  to  have  entered  into  the  consideration  of  the 
two  first  points :  viz.  the  meaning  and  effect  of  the  policy  and 
of  the  sentence ;  because  if,  as  the  insured  insisted,  the  subse- 
quent agreement  meant  to  exclude  from  the  proofs  in  the  cause 
any  sentence  which  might  be  made  in  any  court  of  admiralty 
.  or  prize,  or  give  to  the  words  of  the  policy  a  different  con- 
struction from  that  which  the  instrument  on  the  face  of  it  ia^ 
ports ;  I  say,  if  that  had  been  the  clear  effect  of  the  agreement; 
it  would  have  taken  this  case  out  of  the  general  rules  of  law,  as 
applicable  to  cases  resting  solely  on  a  policy  and  sentence  of  con- 
demnation such  as  appear  in  this  cas6.  But,  inasmuch  as  we 
have  not  been  able  to  arrive  at  the  same  conclusion  in  our  several 
modes  of  construing  this  agreement,  it  may  be  thought  rights 
at  least  for  such  of  us  as  may  happen  to  dissent  from  the  con- 
struction put  on  it  by  the  counsel  for  the  assured,  to  offer  to 
Your  Lordships  our  opinion  on  the  effect  of  the  policy  and 
sentence  which,  in  our  view  of  the  memorandunu  becomes 
material  to  be  considered  in  order  to  furnish  an  answer  to  the 
question  submitted  to  us.  It  has  scarcely  been  denied  at  the 
bar,  that  the  terms  of  this  policy,  ''  of  and  in  the  good  ship 
or  vessel  called  the  Catherine,  an  American  vessel/'  amount 
to  an  express  warranty  of  the  ship  being  American,  which 
was  a  neutral  nation  in  the  war,  nor  could  it  have  been 
othervrise  contendM  after  the  uniform  current  of  authorities 
in  which  such  an   averment  has  been  decided,  or  taken  for 
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S^nted  to  be  a  warranty^  as  much  as  if  the  word  varranted  had        1803. 
been  inserted  in  the  policy;  for  I  take  this  to  be  an  established 
proposition,  that  every  positive  avermeMt  or  allegation  on  the 
^ace  of  the  instrament,  and  making  a  part  of  the  written  con- 
tract, whether  inserted  in  the  body  of  it,  or  written  in  the  mar- 
gin in  a  line  with  the  body  of  the  instrument,  or  transversely, 
amounts  to  a  warranty,  or  condition.    And  if  such  allegation  or 
stipulation  be  not  strictly  true,  the  assured  cannot  recover  on 
the  policy  to  whatever  cause  the  loss  be  owing,  whether  the  loss 
be  connected  with  the  subject  of  such  warranty,  or  wholly  ine 
dependent  of  it :  for  it  is  a  condition  on  which  the  contract  is  to 
take  effect,  which  failing,  the  contract  fails.     Such  being  the 
effect  of  the  allegation  in  the  policy,  "  an  American  vessel^"  tl^ 
■text  question  is  as  to  the  meaning  and  effect  of  the  sentence  <if 
condemnation  of  the  Admiralty  Courts  in  France.    The.  first 
sentence  of  the  Tribunal  of  Commerce  of  the  canton  of  Nantxi 
states,  in  the  outset,  what  the  question  is,  thus :  The  question  is 
to  Imow,  Whether  the  American  ship,  Samuel  Cazneau  master* 
^  and  her  cargo,  are  ibo  be  declared  lawful  prize  I    It  then  states 
the  circumstance  of   the    capture   and   examination  of  the 
persons  and  papers  on  board;   and,  maturely  weighing  the 
whole   matter,    and   considering   the   several    circumstances, 
and  articles  of  their   laws;   considering,    lastly,   that  every 
ship    declared   enemy    and    good    prize    carries   with   it,  dT 
course,  the  confiscation  of  her  cargo ;  the  Tribunal  decrees  and 
declares  lawful  prize  the  "bhip  Cuiherinei  decrees  and  declares 
farther,  lawful  prize  all  the  goods  and  effects  which  compose  the 
cargo ;  since  the  whole,  owing  to  the  captain,  Samuel  Cazneau^ 
not  being  provided  with  proper  and  regular  dispatches  and. 
papers,  is  to  be  deemed  the  property  of  the  enemies  of  the 
French  Republic.    The  second  sentence  of  the  Court  of  Appeal' 
of  the  civil  Tribunal  of  the  dq[>artment  of  the  Lower  Loire, 
sitting  ^at  Nantz,  states,  that  the  privateer  stopped  the  ship 
Caikerine  because  she  was  not  provided  with  papers  sufficient  to 
prove  her  oentiality,  and  particularly  a  roUe  if  equipage,  and- 
tbat  the  first  sentence  had  adjudged  both  ship  and  cargo  lawful 
prise.    This  Tribunal,  considering,  ^c.  decrees  by  judgment 
in  the  last  resort,  that  it  has  been  rightly  determined  by  the 
sentence  from  which  he  appeals,  orders  that  that  judgement  shall' 
obtain  its  full  and  entire  effect,  and  condemns  the  Appellant  in 
oGSts.    On  reading  these  sentences,  is  there  any  doubt  of  their 
meaning  ?    Is  it  not  clear  that  the  Court  condemned  the  ship  as 
being,  or  as  being  to  be  considered  as  enemies'  property,  which     [  516  ] 
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is  the  same  thing?  The  first  sentence  condemns  her  as  lawfid 
prioBe,  and  adjudges  her  to  be  considered,  deemed,  or  taken,  as 
belonging  to  enemies  of  the  Republic,  and  states  the  evideiioe 
and  grounds  by  which  they  are  led  to  that  ooncioaion.  The 
sentence  of  the  Court  of  Appeal,  introducing  itself  by  stating 
the  cause  of  her  being  stopped  to  have  been  that  she  was  not 
provided  with  papers  to  prove  her  neutrality,  decrees  that  it  hai 
been  rightly  determined  by  the  Court  below,  and  affirms  the 
sentence  in  toto,  with  costs  of  appeal.  What  is  this  but  adopts 
ing  the  gronnds  on  which  the  Court  below  had  decided  ?  It  tt 
evident,  on  reading  these  sentences,  that  the  Courts  meant  and 
professed  to  determine  that  she  was  to  be  considered  as  enemy's 
property,  and  liable  to  condemnation  as  such.  If  that  be  so, 
the  sentence  falsifies  the  warranty  or  allegation  in  the  policy 
that  she  was  American,  And  no  case  can  be  found  in  which  a 
court  of  law  here  has  taken  upon  itself  the  examination  of  and 
exercise  of  any  jurisdiction  over  the  propriety  of  the  conclusiiHi 
which  the  courts  abroad  have  come  to,  or  the  evidence  froa 
which  they  have  drawn  that  conclusion,  where  they  have  con- 
cluded her  to  be  prize.  Where,  indeed,  the  Court  has  seen  on 
the  face  of  the  sentence  that  the  court  abroad  has  condemned 
the  ship  on  other  grounds  than  as  being  enemies'  property,  we 
have  held  that  such  sentence  did  not  falsify  the  warranty  of 
American  or  neutral ;  and  so  far  only  have  our  Courts  hwe 
looked  into  the  sentences  of  the  Courts  of  Prize  as  to  see 
whether  the  property  was  condemned^  as  enemies*  or  not.  But 
wherever  it  has  appeared  by  the  sentence  that  the  Court  abroad 
has  come  to  the  conclusion  that  the  ship  was  or  was  to  be 
deemed  or  considered  as  enemies'  property,  no  matter  by  what 
deductions  they  came  to  that  conclusion,  we  have  uniformly  held 
ourselves  bound  by  their  conclbsion,  without  feeling  ourselves 
at  liberty  to  examine  their  premises.  This  will  be  found  to  be 
the  result  of  the  decisions  in  Maynt  and  Walter  (<«),  and  Ber- 
nardi  and  Motteaux  (&),  in  the  time  of  Lord  Mansfield ;  and 
Pol/ard  and  Iiefl{c),  Bird  and  Appleton  {d),  and  Price  and 
Bel/(e),  in  the  time  of  Lord  Kenyan;  and  of  Baring  and  Clag- 
gctt  (f\  lately  decided  in  the  Court  of  Common  Pleas.  The 
language  of  our  Courts  has  unformly  been.  We  vrill  not 
examine  the  justice  or  propriety  of  the  sentence ;  we  will  only 
look  into  it  to  see  what  it  has  professed  to  determine  ;  and  if 


(a)  Park,  Intitr.  S6S. 
(&)  DQug.  554. 
(i )  8  r.  R.  454, 
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'wefind  that  it  has  professed  to  dtftermine  mi  the.gronnd-of  the 
property  heing  enemies',  we  will  kold  .ourselTei  bound  by  it, 
aithara||ih  from  the  phpemisas  ilated  we  should,  if  it  had  been 
«ompi?t»iit  to  us,  have  ^brantn  a  tdWertnt  ooneliision.  Lord 
Man^eld^  in  Bem&rdi  v.  MatteaUx^  in  atiswer  to  as  observation 
tyf  Mr.  Lee,  tjt  the  danger  and  iocantenienoe  of  «xamiQiiig 
fdfeifQ  sentencesvear^r  "  this  supposed  ineosvemencewoidd  be 
entirely  obviated,  if  the  foreign  oemrts  wonid  say^  in  their 
sentences,  condemned  as  ementtfs  frofertyr  That  these  sentences 
are  admissible  and  conclusive  evidence  of  the  fact,  they  decide^ 
it  seems  not  sstfenow  to  question  ,*  from  the  time  of  Cat.  2.  to 
this  day  they  have  been  received  as  such,  without. being  ques- 
tioned. In  the  discussion  of  the  nature  of  such  ^dence  beford 
this  HousJBjiin  1776,  it  seems  not  to.  have  been  con€roverted  ; 
and  the  oasesv  I  may  say,  are  numberless,  and  the  property  im* 
mense,  which  have  been  determined  on  the  eonelu^iveneis  Of 
8uch>  evidence,  in  many  of  which  cases  the  forms  m  whioh  they 
came  before  the  Counts  in  fVestminBter^HaB  were  such  as  to 
liaeve  enabled  the  parties,  if  any  doubt  had  been  entertained,  to 
have  brodglit  the  question  before  a  higher  tribunal.  Such 
heing  the  construction  of  the  policy,  and  snt^h  the  meaning  and 
effect  of  the  sentences  as  applicable  to  soeh  policy,  it  remains  to 
be  considered  what  is  the  effect  of  the  memorandum  or  agree* 
^ent  of  30th  Jpril  1797,  signed  by  the  underwriters.  Inde- 
pendent of  that  agreement,  the  situation  of  the  underwriters 
and  assured  stood  thus :  the  insurance  depended  on  the  condi- 
tion of  the  sfaip^  being  Jmerican:  if  a  loss  happened  from 
whatever  cause,  by  sea  risk,  by  Jire,  by  capture,  detention,  or 
aeuEore,  it  would  be  incumbent  on  ibe  assured,  to  entitle  them- 
selves to  an  indemnity  from  the  nnderwriters,  to  prove  that  the 
ship  was  Jmerican,  that  proof  might  be  answered  and  con- 
troverted in  any  way  by  the  underwriters ;  and  in  case  of  a 
capture  and  sentence  of  condemnation  as  prize  nmply,  or  on  the 
ground  of  enemies'  property,  such  sentence  woilld  be  con* 
elusive  against  the  claim  of  the  assured.  Such  being  the  legal 
rights  of  the  parties  under  the  policy,  does  the  membrkndtiin 
Aew  a  clear  aud  manifest  intention  in  the  underwritiers  to  sur- 
render their  right  of  eombatihg  any  proof  Which  the  assured 
might  bring  forwaid  of  the  ship  being  American^  or  to  nanroW 
the  warranty  under  which  they  had  contracted  ?  I  cannot  find 
tfoeh  clear  intnntion  on  the  face  of  the  memoritndum.  It  recites 
that  doubts  had  arisen  how  far  thefts  is  a  warranty  of  property, 
<daes  not  say  in  the  ship  or  the  goods;  and  as  to  the  goods  there 
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was  not  any  warranty,)  and  what  is  to  be  understood  by  SDcb  a 
warranty.    It  is  declared,  that  in  case  of  capture  or  seizure  the 
assured,  before  they  claim  for  a  loss,  must  produce  proof  of  the 
ship's  being  American  bottom ;  it  does  not  specify  any  particnlar 
proof,  but  of  course  leaves  it  open  to  the  assured  to  bring  any 
proof,  and  to  the  underwriters  to  meet  that  by  any  contraiy 
proof.    Now  on  this  part  of  the  case,  suj^se  notice  of  the 
capture  and  condemnation  had  reached  the  parties  at  the  same 
time,  would  this  have  prevented  the  underwriters  making  use 
of  the  sentence  to  rebut  proof  produced  by  the  assured,  or  to 
preclude  such  proof  being  given  ?  With  respect  to  the  goods, 
the  memorandum  points  out  the  particular  proof,  viz.  the  bill  of 
lading ;  but  no  such  specific  proof  is  pointed  out  as  applicable 
to  the  ship,  but  it  is  left  on  proof  generally,  w^foh  includes 
every  species  of  proof,  and  contrary  proof,  *'  upon  which  we 
shall  settle  by  granting  bills  at  four  months,"  that  is,  upoa 
satisfactory  proof.     Then  comes   the  latter  clause,  **  in  full 
dependence  that  the  insured  will  use  their  best  endeavours  to 
recover  the  property  as  for  account  of  the  shippers."    This 
may  be  said  to  infer  that  the  underwriters  looked  to  the  case  of 
a  capture  and  condemnation  as  the  event  on  which  they  would 
pay,  leaving  it  to  the  assured  to  procure  a  reversal  of  the 
sentence,  or  restitution  of  the  goods.     But  is  that  a  necessaiy 
inference  ?    The  terms  used  are  in  case  of  capture  or  seizure 
generally ;  and  there  may  be  cases  where  underwriters  may  be 
called  on  to  pay  as  for  a  loss  by  capture  or  seizure  where  there 
may  be  no  condemnation,  as  a  capture  and   subsequent  re- 
capture, a  seizure  or  capture  by  pirates,  Sfc.  in  which,  labour 
and  expence  might  be  necessary  to  procure  a  return  of  the 
goods.    It  seems  to  me  as  if  they  did  not  contemplate  the  case, 
or  the  effect  of  .the  sentence ;  suppose  this  agreement  had  been 
in  the  body  of  the  policy,  it  appears  to  me  that  this  clause 
does  not  necessarily  infer  an  intention  in  the  underwriters  to 
stipulate  for  payment  of  the  loss  in  case  of  capture,  renounc- 
ing the  clear  right  vested  in  them  by  the  terms  of  the  policy 
of  using  a  sentence  of  condemnation  as  enemies'  property,  as 
evidence  to  negative  the  averment  in  the  policy,  which  was  a 
term  or  condition   of  their  subscription.     And  where  thdr 
right  is  clear  on  the  original  contract,  and  the  law  as  apjA- 
cable  to  it,  it  is  not  to  be  taken  away  by  doubtful  words.    Oa 
the  whole,  therefcHre,  I  humbly  submit  it  as  my  opinion  to  your 
Lordships,  that  by  the  terms  of  this  policy  the  assured  have 
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"warrantediheshipCatherineiohe  American,  if  thatbe  falsified,  the 
contract  of  assurance  becomes  void ;  that  the  sentence  of  a  Court 
of  Admiralty  abifoad,  being  a  sentence  of  a  Court  of  exclusive 
jurisdiction  proceeding  in  rem^  condemning  the  ship  as  enemies' 
property,  is  conclusive  evidence  to  falsify  the  averment  in  the 
policy  of  her  being  American;  that  the  sentence  in  this  case  has 
condemned  as  enemies'  property,  and  therefore  has  falsified  the 
averment  in  the  policy ;  and  that  the  agreement  subscribed  at 
the  foot  of  the  policy  does  not  sufficiently  manifest  an  intention 
in  the  underwriters  to  preclude  themselves  from  the  use  of  any 
species  of  evidence  which  the  law  allows  to  falsify  the  warranty, 
or  otherwise  to  restrain  or  limit  the  legal  effect  of  the  warranty 
in  the  policy  in  case  of  capture  or  seizure. 

LawrBNCE  J.  The  proof  of  the  ship  Catherine  being  an 
Jmerican  bottom,  upon  which  proof  the  underwriters  are  sup- 
posed  by  the  question  t(>  have  given  bills  at  four  months,  is,  I 
apprehend,  to  be  taken  as  proof,  without  the  concealment  of 
any  fact  or  circumstance  which  existing  at  the  time  might  weigh 
in  the  judgment  of  the  underwriters  as  to  their  obligation  to  give 
those  bills,  and  under  such  circumstances  I  think  the  assured 
could  have  recovered  against  the  underwriters  in  actions  brought 
upon  such  bills,  after  and  notwithstanding  such  sentence  of  con- 
demnation, regard  being  had  to  the  legal  meaning  and  effect 
of  the  policy  and  sentence,  and  of  the  agreement  of  the  20th  of 
April.  And  the  grounds  of  my  opinion  are,  that  in  such  case 
the  bills  would  have  been  given  without  any  fraud  practised 
upon  the  underwriters  to  induce  them  so  to  do.  They  would 
have  been  given  with  a  communication  of  every  existing  fact 
material  for  their  consideration,  with  a  knowledge  of  the  cap- 
ture, and  without  any  desire  to  delay  payment  till  a  decision  as 
to  its  legality ;  such  case  would  have  involved  no  ignorance  of 
fact ;  there  would  have  been  no  mistake  or  deceit ;  the  giving 
the  bill  would  have  been  the  voluntary  act  of  the  parties ;  the 
not  requiring  the  granting  them  to  be  delayed  until  a  decision 
as  to  the  legality  of  the  capture,  would  have  been  a  waver  of 
any  advantages  arising  from  what  might  have  been  the  event  of 
such  determination.  In  my  opinion,  in  such  case  there  would 
have  been  a  good  consideration  for  the  bills ;  viz.  the  premium 
received  by  the  underwriters,  the  capture  of  the  vessel,  and  a 
fair  disclosure  of  all  circumstances  required  by  them  to  enable 
them  to  determine  whether  they  should  settle  the  loss  or  wait 
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the  event  of  the  proceedings  against  the  ship,  and  if  their 
vould  have  been  a  good  consideration^  the  contequence  it,  thai 
the  asBared  voald  be  able  to  recover  on  the  bills.  In  Kmbi^- 
V.  Hall,  I  Esp.  84.  where  one  paid  money  to  avoid  a  distrei8|. 
Lord  Kenyan  held,  that  being  a  voluntary  payment  it  could  not 
be  recovered  again ;  and  in  tiilbit  v.  Lumley,  2  East,  469.  it 
was  held^  that  if  a  party  pay  money  with  a  full  knowledge  of  all 
the  facts  of  the  case,  be  shall  not  recover  it  bade  on  aecount  of 
his  ignorance  of  law.  But  as  the  consideration  of  the  question 
upon  this  narrow  ground  will  not,  as  I  apprehend,  answer  the 
purposes  for  which  your  Lordships  directed  our  opinion  to  be 
taken,  I  proceed  to  state  what  appears  to  me  to  be  the  hv 
upon  those  other  points  arising  out  of  the  question ;  first,  Whe- 
ther the  explanatory  agreement  shuts  out  the  effect  of  the  sen- 
tence of  condemnation  ?  And  Sdly,.  What  is  the  effect  of  that 
sentence  ?  With  respect  to  the  explanatory  agseement,  or  n^ 
ther  explanatoryideclaration,  I  think  with  those  of  my  brelhreo 
who  have  already  delivered  their  opinions,  that  it  baa  not  at  aU 
varied  or  narrowed  the  sort  of  proof,  which  it  is  in  general  eoai^ 
potent  to  the  assured  to  adduce  in  support  of  his  claim»  or  to  the 
underwriters  to  use  in  resisting  it.  It  is  extremely  probable 
that  neither  of  the  parties  understood  the  subject  sufficiently  to 
advert  to  and  provide  for  the  questions  which  ordinarily  arise 
from  the  variety  of  events  to  which  such  a  voyage  is  subject, 
and  it  is  possible  that  their  design  may  have  been  to  settle  thmr 
rights,  without  regard  to  the  sentence  of  any  Court  in  case  of 
capture.  But  this  does  not  in  my  opiniotv  go  frrther  than  eon> 
jecture.  And  I  think  it  by  no  means  clear  that  the  underwri- 
ters intended  by  this  declaration  any  thing  move  than  toexplaiir 
to  the  assured  (who  seeni  to  have  been  littie  acquainted  with  the 
construction  put  upon  policies)  the  meaning  and  effect  of  the 
instrument,  without  any  design  of  altering  cr  varying  the  cir- 
cumstances according  to  which,  by  the  forms  of  the  policy, 
they  were  liable  for  the  losses  insured  against^p  But  if  this  de- 
claration has  subjected  the  underwriters  to  a  loss  under  circum- 
stances different  from  those  by  which  only  they  could  be  affected 
according  to  the  terms  of  the  policy,  it  must  be  either  from  the 
loss  by  capture  bdng  the  only  one  which  is  noticed  by  this  de- 
claration, or  from  the  mode  in  which  the  loss  was  to  be  settled, 
or  jfrom  the  reKance  which  the  underwriters  profess  to  plaoe  in  the 
endeavours  of  the  agents  of  the  assured  to  recover  the  property  as 
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for  the  Recount  of  the  shippers.  Had  there  been  no  such  agree- 
ment or  declaration,  and  the  claims  of  the  assured  had  rested 
merely  on  the  policy,  they  would  have  had  no  demand  on  the 
underwriters  without  being  able  to  prove  the  ship  an  jimericoH 
ship,  and  it  would  have  been  competent  to  the  underwriters  to 
controvert  the  proofs  adduced  by  contrary  proofs,  and  among 
other  proofs  by  the  sentence  of  the  tribunal  of  Nantz,  supposing 
it  to  be  admissible  in  evidence.  It  is  there  to  be  seen,  first, 
whether  mentioning  the  case  of  capture  only,  and  not  taking  no^ 
tice  of  any  other  loss,  will  make  a  difference  as  to  tlie  proof;  and 
I  conceive  it  will  not.  For  it  seems  to  me,  that  the  only  effect 
of  those  words,  giving  diem  their  utmost  latitude,  is  to  narrow 
the  warranty  to  the  case  of  capture,  and  to  subject  the  underf 
writers  to  every  loss  except  that  of  capture,  though  the  ship 
were  not  American ;  but  if  a  loss  were  claimed  in  consequence 
of  capture,  she  must  then  be  proved  to  be  an  American  bottom. 
The  only  possible  effect  they  can  have  seems  to  me  to  narrow  th^ 
extent  of  the  warranty,  but  not  the  nature  of  the  proofs:  there 
\b  nothing  in  the  agreement  descriptive  of  them,  as  that  it  shall 
be  sufficient  to  prove  it  by  bill  of  sale,  register,  sea-letter,  or  other 
dooument.  Nothing  is  pointed  out  as  the  proof  which  will  be 
satisfactory,  as  is  the  case  with  the  tobacco,  where  the  bills  of 
lading  are  mentioned  ;  but  what  the  proofs  to  be  produced  may 
be  is  left  generally,  without  any  restriction  to  be  deterjmined  in 
case  of  dispute,  by  the  rules  of  law.  The  next  part  of  the  agreor 
ment  from  which  it  may  be  argued  that  the  loss  was  to  be  paid» 
without  regard  to  the  sentence,  is  that  by  which  it  is  agreed,  that 
upon  proofs  being  produced  of  the  ship  being  an  American  bot- 
tom, and  upon  its  being  shewn  by  bills  of  lading  that  the  to* 
bacco  was  shipped  by  Henderson  and  Co.,  that  the  underwriters 
would  settle  by  bills  at  four  months'  date.  But  this  does  not^ 
I  think,  vary  the  obligation  of  the  underwriters.  The  force  of 
any  argument  derived  from  this  provision,  must,  as  it  appears 
to  me,  rest  on  this  assumption,  that  the  bills  might  be  requirQ4 
before  sentence,  and  that  it  could  never  be  the  intent  of  the  p^* 
ties  that  the  payment  of  those  bills  should  be  defeated  by  a  sen- 
tence given  after  the  bills  were  granted,  or  that  money  paid  should 
be  refunded,  to  effect  which  it  might  be  necessary  to  have  re- 
course to  persons  on  the  other  side  of  the  Atlantic.  In  answer 
to  this  argument  I  think  it  may  be  said,  that  the  question  is  the 
same  as  if  the  agreement  had  been  to  pay  in  money  upon  pro- 
ducing proof  that  ihid  Catherine  wm  an  American  bottoip ;  aod  if 
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ment  the  stronger  the  argtunent  arising  from  thence.     If  the 


imd  o'liie''  agreement  had  been  to  pay  in  money,  it  would  have  left  matters 
9k    •       in  that  respect  on  the  foot  of  the  policy,  or  would  not  have 

wld  OihmT  ^^®^  the  obligation  of  the  underwriters ;  and  had  the  assured 
proceeded  against  the  underwriters  before  the  sentence  of  the 
Prize  Court,  the  decision  of  which  might  affect  and  be  mate- 
rial in  determining  the  rights  of  the  parties,  all  proceedings 
would,  according  to  the  practice  of  our  courts,  have  been  stayed 
until  such  decision  had.  If,  in  that  case,  the  underwriters  could 
not  be  compelled  to  pay  the  money,  they  could  not,  in  this,  he 
compelled  to  grant  the  bilts^  The  oblation  to  pay,  or  give 
security  for  payment  at  a  future  time,  stands,  as  it  appears  to 
me,  exactly  on  the  same  foundation,  viz.  the  assured  being  able 
to  produce  proofs  of  the  performance  of  that  condition,  which 
rendered  the  underwriters  liable.  The  time  from  which  the 
bills  would  have  to  run  would  be  the  producing  proof  of  the  ship 
being  an  American  bottom,  and  the  production  of  the  specified 
bills  of  lading.  But  that  prdof  must  be  allowed  to  be  exandned ; 
it  must  be  competent  to  the  underwriters  to  object  to  the  proofs 
not  being  complete ;  and  if  time  should  be  necessarily  spent  in 
•  that  examination,  without  any  effect  which  could  contribute  to 
a  successful  resistance  of  their  payment,  and  if  the  proofs  pro- 
duced were,  on  their  first  production,  complete  to  establish 
every  fact  comprised  in  the  warranty,  their  date  must  refer 
back  to  the  production  of  that  proof  which  was  not  weakened 
by  examination  ;  and  if  more  time  should  be  spent  in  the  ex- 
amination than  the  time  mentioned  in  the  bill,  the  under- 
writers, who  would  have  unsuccessfully  delayed  the  payment, 
must  make  a  compensation  in  damages  for  that  delay,  just  as 
they  would  if  the  loss  had  been  payable  in  money.  The  fal- 
lacy of  the  argument  deduced  from  this  part  of  the  agreement 
consists  in  considering  the  underwriters  liable  to  grant  their 
bills  at  four  months,  under  circumstances  which,  if  the  sen- 
tence is  not  laid  aside,  might,  in  the  event,  lead  to  a  supposi- 
tion so  improbable,  as  that  it  should  be  in  the  contemplation  of 
the  parties  to  pay  large  sums  of  money,  and  afterwards  resort  to 
persons  in  America  to  recover  them  back.  But  if  by  law,  they 
would  not  be  liable  in  an  action  for  not  granting  the  bills  until 
the  decision  of  the  Prize  Court,  the  difficulty  is  removed :  the 
underwriters  would  not  have  the  inconvenience  of  resorting  to 
Jmerica,  but  only  that  of  being  liable  to  interest  for  a  delay  of 
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payment.  The  last  circumstance  in  the  agreement  from  whence 
it  may  be  inferred  that  it  was  intended  to  shut  ont  any  effect  of 
the  sentence  of  a  Prize  Court,  is  the  dependence  which  the  un- 
derwriters place  in  the  agents  of  the  assured  to  use  their  best 
endeavours  to  recover  the  property,  as  for  account  of  the  ship- 
pers. In  order  to  found  any  argument  on  this  circumstance  to 
prove  that  the  underwriters  meant  to  pay  the  loss  without  any 
regard  to  the  sentence,  it  must  be  shewn  that  such  provision  as 
this  was  meant  to  be  applied  to  every  case  of  capture,  and 
among  them  to  the  case  which  has  happened  of  the  captured 
vessel  being  condemned  as  enemies'  property,  for  as  I  under- 
stand the  arg^ument  it  is  this ;  the  underwriters  look  to  the  in- 
sured to  recover  the  property  in  case  it  be  condemned  as  ene- 
mies' property;  but  this  they  could  not  have  stipulated  for,  un- 
less they  had  meant  to  pay  the  loss  if  the  ship  should  b^  con- 
demned on  that  ground.  The  force  and  effect  of  this  argu- 
ment arises  from  a  supposed  inconsistency  io  such  provision  with 
the  underwriters  insisting  on  the  sentence  in  answer  to  the  de- 
mand of  the  assured.  But  the  argument  has  no  foundation  if 
the  endeavours  are  properly  to  be  referred  only  to  those  cases 
in  which  such  endeavours  might  be  exerted  for  the  benefit  of 
the  underwriters,  consistently  with  their  being  able  to  make  use 
of  such  sentence;  for  no  argument  can  be  drawn  to  prove  them 
liable  in  a  case  falling  within  the  condition  or  warranty  from  a 
provision  to  secure  to  them  a  benefit  in  cases  where^  by  the 
terms  of  the  policy,  they  would  be  liable  for  a  loss.  In  the  case 
of  capture  and  acquittal,  the  voyage  might  be  defeated,  and  the 
assured  be  entitled  to  abandon,  and  call  on  the  underwriters  as 
for  a  total  loss.  But  I  think  those  cases  sufficiently  account  for 
this  provision,  without  making  use  of;  a  strained  inference  to 
render  the  underwriters  responsible  in  a  case  where,  by  the 
terms  of  the  policy,  they  are  not  liable ;  to  do  which,  this  de- 
pendence on  the  endeavours  of  the  assured  must  be  extended  to 
the  case  of  capture  and  condemnation  as  enemies'  property,  in- 
stead of  its  being  applied  to  other  cases  to  which  it  may  be  re- 
ferred consistently  with  the  engagements  of  the  underwriters, 
construed  in  the  manner  in  which  they  are  usually  understood. 
The  dependence  of  the  underwriters  on  Henderson  and  Biddell 
to  use  their  endeavours  to  recover  the  property,  as  for  account 
of  the  shippers,  is  in  effect  nothing  more  than  a  dependence 
that  they  will  endeavour,  in  case  of  seizure  or  capture,  to  get 
back  the  tobacco  on  account  of  the  persons  who  shipped  it,  by 
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waM:a  ihe  cLum  on  the  underwriters  would  be  diminished  io 
xhtx^  csks^s  whiere  a  claim  could  be  made.     But  the  underwriteti 
ctMid  oolj  haye  wished  for  such  endeavours  in  cases  where 'some 
beaed:  mi:;!iK  result  to  them  from  those  eDdeavours,  which  conU 
ooIt  be  by  le&ieniag  the  loss  in  cases  where  they  would  be 
liable  ;  and  if  we  kwk  at  the  policy  to  discover  those  cases,  tfait 
of  hosiile  capture  and  condemnation  is  not  one,  and  if  we  refer 
to  the  antecedent  part  of  the  explanatory  declaration,  there  b 
nothing,  f^r  the  reasons  I  have  submitted  to  your  Lordships^ 
from  whence  it  can  be  collected  that  the  underwriters  meant  to 
extend  their  responsibility  beyond  the  terms  of  the  policy.     Hie 
remaining  point  to  be  considered  is  the  legal  effect  of  the  sen- 
tence of  the  Tribunal  of  Commerce  of  the  canton  of  Nantz.    As 
to  which,  at'ter  the  continued  practice  which  has  taken  place 
from  the  earliest  period,  io  which,  in  actions  on  policies  of  in- 
surance, questions  have  arisen  on  warranties,    to   admit  sndk 
sentences  in  evidence,  not  only  as  conclu^ve  in  rem,  but  ako 
as  conclusive  of  the  several  matters  they  purport  to  decide  di» 
rectly,  I  apprehend  it  is  now  too  late  to  examine  the  practice 
of  admitting  them  to  the  extent  to  which  they  have  been  re- 
ceived, supposing  that  practice  might,  upon  the  argument,  have 
appeared  to  have  been  doubtful  at  first.     On  the  authority  of 
those  decisions  men  have  acted  for  a  long  series  of  years,  and 
entered  into  contracts  of  assurance  in  this  country  w^ith  a  perfect 
knowledge  of  such  decisions,  and  in  expectation  of  the  questions 
arising  out  of  such  contracts,  to  which  such  decisions  are  appli- 
cable, being  ruled  by  them ;  and  though  it  might  have  been  at 
first  much  better,  in  the  interpretation  of  policies  of  assurance, 
to  have  given  them  a  much  narrower  construction,  and  not  to 
have  held  warranties  to  the  extent  to  which  they  have  been 
carried,  to  be  inferred  from  such  words  as  are  used  in  this  po- 
licy, or  from  similar  expressions  of  great  generality ;  yet  such 
expressions  having,  by  a  variety  of  decisions  as  to  their  effect, 
acquired  a  defined  and  known  sense  and  meaning,  according  to 
that  sense  and  meaning  they  must  now  be  understood ;  and  after 
the  many  cases  in  which,  in  contradiction  of  a  warranty  of  neu- 
trality, sentences  of  Courts  of  Prize  have  been  received  in  e? i- 
denco,  a  warranty  of  neutrality  must,  I  conceive,  now  be  under- 
stood as  containing  in  itself,  amongst  other  things,  a  stipulation 
that  the  contract  of  assurance  shall  be  void  if  the  subject-matter 
warranted  neutral  be  condemned  as  enemies*  property ;  and  if 
a  warranty  of  neutrality  contains  this  stipulation,  the  sentence  of 
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a  court  of  competent  jurisdiction  condemning  a  ship  on  account 
of  its  want  of  neutrality,  is  the  proper  eviddoce,  according  to 
erory  principle  and  rule  of  our  law,  to  determine  that  fact.  In 
veoeiving  such  sentences  in  evidence,  the  Courts  of  Westminster" 
Hmll  have  not  in  any  instance  of  which  I  am  aware  ever  taken 
upon  themselves  to  review  or  consider  the  propriety  of  the  de- 
terminations of  any  Court  of  Prize ;  but,  on  the  contrary,  have 
expressly  renounced  any  such  authority.  Where  the  sentence 
lias  expressly  condemned  a  vessel  as  enemies'  property,  they  have 
held  themselves  bound  by  such  determination ;  and  they  have 
never  looked  at  any  other  part  of  the  proceedings  than  the  sen- 
t«ice,  or  examined  the  reason  of  it  but  with  a  view  of  discover- 
ing the  ground  of  such  determinations  in  cases  where  that 
ground  was  not  distinctly  marked  and  pointed  out  by  the  sen- 
toiee ;  and  in  doing  this,  I  conceive  that  any  circumstance  to 
be  found  in  the  proceedings,  or  adduced  in  evidence,  from  whence 
tbe  sentence  may  be  inferred  with  sufficient  certainty  to  have 
proceeded  upon  grounds  inconsistent  with  the  warranty,  would 
md^e  such  sentence  conclusive  against  the  warranty.  If  it  ap- 
peared that  the  proceedings  were  in  a  Court  which  had  no  ju- 
ligdietion  but  in  cases  of  hostile  capture,  and  a  sentence  of  such 
Court*  condemning  a  ship  as  prize,  were  produced  in  evidence, 
tfaiit  woidd,  as  I  conceive,  be  conclusive  in  our  courts  against  a 
wttrranty  of  neutrality,  whatever  might  be  the  grounds  or  rea- 
sons for  such  sentence ;  because  it  could  not  be  taken  that  a 
Court  so  constituted  could  condemn  upon  any  other  gpround, 
however  erroneously  they  might  act.  But  the  /itle  or  descrip- 
tion of  a  Court  does  not  often  point  out  the  extent  of  its  juris- 
diction. In  the  case  now  under  consideration,  the  Court  is 
called  the  Tribunal  of  Commerce  of  the  canton  of  Narttz ;  a 
title  from  whence  it  may  be  inferred  that  they  had  a  jurisdiction 
much  beyond  questions  of  prize,  which  do  not  seem  naturally 
to  belong  to  a  judicature  of  that  description.  Questions  between 
merchants,  and  questions  of  revenue,  seem  more  likely  to  be  the 
object  of  its  jurisdiction,  than  questions  of  hostile  capture.  But 
even  if  the  Court  had  been  described  as  a  Court  of  Admiralty, 
I  do  not  know  how  our  Courts  could  infer  from  thence  that  its 
jurisdiction  was  solely  that  of  hostile  capture,  for  in  our  own 
country  the  Court  which  has  the  sole  jurisdiction  of  prize,  and 
a  Court  of  a  very  different  jurisdiction  are  indifferently  called, 
though  not  correctly,  by  that  name.  In  order,  therefore^  for  our 
municipal  courts  to  judge  of  the  grounds  upon  which  a  foreign 
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Court  condemns  a  ship  from  the  constitution  of  the  Court*  the 
jurisdiction  of  that  Court  must  appear  either  from  the  titie  or 
the  proceedings,  or  be  proved  by  evidence  ;  if  neither  of  these 
things  happen,  other  media  must  be  resorted  to   to    discover 
the  foundation  and  ground  of  its  determination^  if  that  doei 
not  distinctly  appear.     In  the  course  of  the  argument  at  yov 
Lordships'  bar,  it  was  not  denied  by  Mr.  Attorney-General  that 
the  proceedings  of  a  Court  might  be  looked  into  to  see  whether 
a  condemnation  of  a  captured  vessel  proceeded  upon  the  gnmod 
of  the  breach  of  some  revenue  law,  as  smuggling ;  and  if  ov 
municipal  Courts  may  look  into  the  sentence  to  see  whether 
the  breach  of  a  revenue  law  be  the  ground  of  condemnatioB, 
they,  by  a  parity  of  reasoning,  may  look  into  the  proceedings 
to  discover,  as  far  as  they  may  be  able,  whether  the  conden- 
nation  was  on  any  ground  not  inconsistent  with  the  warnmtj 
of  neutrality ;  for  the  admissibility  of  a  sentence  of  condemns 
tion  in  evidence  can  only  be  contended  for  upon  the  sopposi- 
tion  that  it  contradicts  the  truth  of  the  warranty,  whidh  can 
only  be  when  the  ship  is  condemned,  for  some  cause  iocon- 
sistent  with  that  warranty.    The  municipal  courts  of  this  coon- 
try,  in  examining  whether  or  no  foreign  courts  have  in  their 
sentences  of  condemnation  proceeded  according  to  the  law  of 
nations,  have  never  so  done  with  a  view  of  deciding  in  a  dif- 
ferent manner  where   such    determination  has  not  been  con- 
sistent with  those  laws,  than  they  would  have  done  if  in  their 
opinion  such  determination  had  had  those  laws  for  its  support; 
for  however  repugnant  to  their  sense  and  reason  such  sentences 
have  been,  the  municipal  courts  of  this   country    have  ever 
felt  themselves  bound  by  such  sentences,  whenever  they  coold 
discover  the  point  they  expressly  meant  to  decide.     When  that 
has  not,  as  they  have  thought,  been  distinctly  stated,  and  upon 
examining  the  reason  of  the  sentence,  they  have  found  a  ship 
condemned  on  grounds  inconsistent  with  the  law  of  naticms, 
they  have  been  led   to   conclude  that  the  condemnation  has 
been  for  some  other  cause  than  that  of  enemies*  property,  and 
to  refer  it  to  other  grounds  to  be  collected  from  the  proceedings, 
inasmuch  as  a  condemnation  as  hostile  prize,  according  to  their 
understanding  of  the  subject,  ought  and  could  only  justly  pro- 
ceed on  the  foot  of  those  laws ;  and  though  in  their  determination 
upon  those  occasions  they  may  have  drawn  wrong  concIusioDS, 
the  principle  upon  which  they  have  acted  can  hardljr  be  contro- 
verted, which  has  been  simply  that  of  discovering  whether  or  no 
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the  warranty  was  or  was  DOt  contradicted  by  the  sentence  of 
condemnation.  Until  that  is  ascertained,  it  is  impossible  to 
say  whether  any  sentence  offered  in  evidence  can  have  any  and 
what  relation  or  bearing  on  the  question  in  judicature.  The 
ease  of  Bernardi  v.  Motteux  is  the  original  authority  upon 
which  all  the  other  cases  upon  this  subject  have  been  founded. 
In  that  case  the  determination  of  a  Court  of  Admiralty  in 
France  was  held  not  conclusive  against  a  warranty  of  neutrsdity. 
And  there  Lord  Mansfield  stated  the  difficulty  to  be,  the  not 
being  able  to  collect  the  ground  on  which  the  French  Court  of 
Admiralty  went,  whether  that  of  enemies'  property  or  that  of 
the  papers  being  thrown  overboard  contrary  to  &n  arrit  of  that 
country;  and  thinking  that  enough  did  not  appear  on  the  sen- 
tence to  ascertain  precisely  upon  what  it  was  founded,  and  that 
the  French  Admiralty  might  have  proceeded  on  the  ground  of 
the  papers  being  thrown  overboard,  determined  in  favour  of 
the  Plaintiff  on  the  ambiguity  of  the  sentence.  In  that  case 
Ijord  Mansfield  was  desirous  of  the  parties  agreeing  that  the 
prods  verbal  should  be  made  a  part  of  the  case,  because  by  re- 
ferring to  it  the  ambiguity  of  the  sentence  would  be  explained, 
as  it  set  forth  the  gpround  of  taking  the  ship  to  be  an  arrit  of 
July  in  the  year  1778 ;  and  in  the  case  of  Salloucci  v.  Woodmass^ 
Park,  362.,  Lord  Mansfield  laid  it  down  as  a  general  rule  as 
to  such  sentences,  that  where  no  other  cause  appears,  it  must 
be  presumed  from  the  condemnation  that  it  proceeded  on  the 
ground  of  property  belonging  to  an  enemy ;  and  distinguished 
that  case  from  Bernardi  v.  Moiteux,  as  there  a  j;»articular  ground 
of  confiscation  appeared  on  the  face  of  the  sentence ;  and  that 
it  did  not  appear  to  be  on  the  ground  of  enemies'  property. 
That  these  decisions  have  had  great  weight  in  the  courts  of 
common  law  will  not  be  wondered  at,  if  it  be  recollected  that 
they  had  they  authority  of  Lord  Mansfield,  whose  mind  when  he 
filled  the  office  of  Solicitor  General  had  been  particularly  turned 
to  the  consideration  of  questions  of  prize,  and  who,  according 
to  the  account  of  Sir  William  Blackstone,{Comm.  vol.  3.  p.  70.) 
attended  and  conducted  all  the  decisions  of  the  Cockpit  during 
the  whole  of  the  war,  which  began  in  the  year  1756,  and  whose 
masterly  acquaintance  with  the  law  of  nations  was  known  and 
revered  by  every  state  of  Europe,  Subsequent  to  the  decisions 
I  have  mentioned,  the  cases  of  Geyer  y.Aguilar,  Christie  v.  5e- 
cr^an.  Pollard  v.  Bell,  Bird  v.  Jppleton,  and  Price  v.  Bell,  have 
beem  decided,  in  which  the  Court  has  acted  on  the  principles 
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laid  down  in  the  eases  I  have  mentioned ;  and  though  in  sane 
of  those  cases  expressions  may  hare  been  used,  from  whettceit 
may  have  been  8uiqK>sed  that  the  Coort  has  dittingaiBhed  be- 
tween cases,  where  the  foreigii  sentence  has  distinotly  and  di- 
rectly founded  their  condemnation  of  a  captare  on  its  beu^ 
enemies'  property,  and  those  where  it  odky  was  to  be  ooDeeied 
from  other  parts  of  the  proceedings,  that  snch  was  the  gMoad 
of  decision,  and  that  in  snch  latter  case  the  Court  did  irot  hold 
itself  bound  unless  it  approved  of  the  reasons ;  yet  I  believe  if 
the  cases  are  attended  to,  and  that  which  has  been  said  by  the 
different  Judges  is  construed  with  reference  to  the  points  Li  the 
cases  then  before  them,  notwithstanding  some  generality  of  ex- 
pression, it  will  not  be  found  that  they  bad  any  such  distiBctira 
in  their  minds ;  and  if  the  opinions  of  all  the  Judges  ia  those 
oases  is  attended  to,  it  will  not  appear  that  the  Court  adopted 
any  such  distinction.  Having  said  thus  imich  aa  to  the  prin- 
ciples upon  which  the  cases  have  been  decided,  in  which  qaes- 
tions  have  arisen  on  the  effect  of  sentenees  of  foreign  Ckiufti  by 
which  ships  have  been  condemned,  it  only  remaina  to  exatam 
the  sentence  in  diis  case  in  order  to  see  whether.it  has  not  pia> 
fessed  to  condemn  the  ship  Catherine  as  enemies'  prcqperty ;  aid 
if  that  is  not  distinctly  stated  to  be  the  g^und  of  the  oondienun' 
tion,  whether  that  cannot  be  collected  from  other  parts'  of  the 
proceeding^.  And  upon  this  point  my  opinion  is,  that  the  Cs- 
therine  was  condemned  by  the  Tribunal  of  Commeree  at  Nmtdi 
for  being  the  property  of  the  enemies  of  the  French  Republk. 
That  Court,  aftec  having  laid  out  of  their  considerations  varioos 
matters,  which  in  their  judgment  ought  not  to  weigh,  and  stating 
other  things  as  the  reasons  of  their  determination,  the  last  of  whicA 
is,  ^*  that  considering  every  ship  declared  enemy  and  good  pris 
carries  with  it  the  confiscation  of  her  cargo ;"  proceeds  to  declare 
the  ship  lawful  prize;  and  as  a  consequence  adyudgestfae  cargo  ts 
be  lawful  prize;  that  is,  with  reference  to  the  last  reason  it  judges 
the  cargo  prize,  because  the  sh^  had  been  declared  an  enemy; 
and  then  the  sentence  concludes  with  respect  both  to  the  ship 
and  cargo,  that  the  whole,  from  what  that  court  has.  been  pleased 
to  consider  as  an  irregularity  in  the  captain^s  papers,  is  to  be 
deemed,  that  is,  thought  or  judged  to  belong  to  the  enemies  of 
the  French  Republic;  which  terms,  to  my  mind,  most  explioitly 
and  distinctly  mark  the  ground  of  condemnation  to  be  thatof 
enemies'  property.  This  being  so  declared,  any  examiaatioB  of 
the  other  parts  of  theproceedings^  or  the  reasons  of  the  seatanoe, 
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cannot  be  gone  into  aocording  to  the  principles  of  tiie.  leYend      1808. 
determinatioDs  in  our  courts,  wkieh  have  never  exaBHseii  thci     '""~— 
bat  where  they  have  been  unable  tnm  tihe  -Habiguity  of  the  ad«-     Mkdoljbtn 
jndioating  part  of  the  sentence  to  collect  the  ground  on  irfaidh  «• 

it  has  been  founded.  For  these  reasons,  upon  Ae  points  to  JUT  oihea! 
which  I  have  conceived  Your  Lorddiips  might  expect  tne  to 
advert,  my  opinion  is,  that  tbe  explanatory  agreement  or  de- 
claration does  not  shut  out  the  effect  of  the  sentence  of  con- 
demnation of  the  ship  Catherine ;  and  that  the  effect  of  tiiat 
sentence  is  conclusive  in  favour  of  the  underwriters,  that  the 
warranty  in  the  policy  had  not  been  complied  with. 

RooKB  J.  The  question  proposed  by  Your  Lordships  sup- 
poses that  the  insured  have  acted  with  perfect  good  faith ;  that 
the  ship  was  truly  an  American^  and  had  the  usual  documents 
on  board.  At  the  time  of  the  insurance  we  must  presume  that 
the  insured  meant  honestly,  and  that  they  believed'  that  they 
could  procure  all  the  proper  documents  to  prove  the  ship  to 
be  American.  In  the  policy  the  Catherine  is^alled  an  American 
ship.  An  agreement  is  afterwards  entered  into  and  signed  by 
the  underwriters  to  explain  what  tbey  understood  by  the  terms 
of  the  policy  calling  her  an  American  ship.  It  is  the  agreement 
df  the  underwriters:  it  has  their  signature,  and  must  be  con- 
sidered as  expressed  in  their  language,  and  consequently  if  the 
expression  is  in  any  respect  equivocal,  tiie  construction  ought 
to  be  made  favourably  for  the  assured  rather  than  for  the  un- 
derwriters. When  this  agreement  was  made,  I  must  presume 
(for  I  presume  that  they  have  the  common  understanding  of 
mercantile  men)  that  the  parties  were  aware,  that  in  case  of 
loss  by  other  perils  than  by  capture  or  seizure,  proof  that  Ihe 
ship  was  properly  documented  according  to  all  that  vras  known 
in  America^  at  the  time  when  the  ship  sailed,  to  have  been  re- 
quired by  France  for  that  purpose,  would  be  suflBcient  to  entitle 
the  insured  to  recover  in  our  courts.  They  make  no  provision 
for  losses  by  these  means.  They  provide  only  for  the  events  of 
capture  or  seisure.  And  in  what  terms  do  they  provide  ?  Tbey 
do  not  say,  in  case  of  capture  and  condemnation  we  will  not 
indemnify,  for  we  shall  consider  a  sentence  of  condemnation  as 
conclusive  to  shew  she  is  not  American,  This  would  have  put 
an  end  to  all  doubt.  But  knowing  she  was  Kable  to  seizure  ot 
capture  they  declare,  that  in  case  of  capture  or  seiimre  the 
assured  before  they  daitn  for  a  loss  must  produce  proofs  of  th^ 
ship  lieing^'  ati  American  bottom,  and  by  bilb  of  lading  shew 
iht  tobacco  to  have  been  shipped  upon  account  and  risk  of 
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Messrs.  Hendenon,  Terguson,  and  Gibson^'  upon  wbich  the 
underwriters  ag^ee  to  settle  by  granting  thrir  bills  at  four 
months'  date  for  the  amount  of  their  subseriptions,  dednctiDg 
the  stipulated  premium,  in  full  dependence  that  the  insured  vill 
use  their  best  endeavours  to  recover  the  property,  as  for  ae- 
count  of  the  shippers.  The  agreement  is  made  with  an  express 
view  to  seizure  or  capture,  and  to  these  events  only :  it  respects 
such  seizure  or  capture  as  may  afford  an  opportunity  to  the 
insured  to  endeavour  to  recover  the  property;  and  it  supposes 
it  possible  that  these  endeavours  may  be  unsuccessful ;  and  no 
provision  is  made  that  the  underwriters  shall  be  excused,  or  that 
the  assured  shall  refund  in  case  these  endeavours  shall  not  pro- 
cure a  recovery  of  the  property.  It  declares,  however,  that  if 
the  brokers  produce  proofs  of  the  ship's  being  an  Atnerican 
bottom,  and  shew  by  bills  of  lading  that  the  tobacco  was  shipped 
on  account  and  risk  of  the  assured,  that  then  the  underwriters 
will  settle.  The  mode  of  settlement  is,  I  think,  immaterial ;  whe^ 
ther  by  actual  payment  of  money,  or  by  granting'  bills  at  fonr 
months'  date.  The  foundation  of  the  claim  of  indemnity  by 
the  assured  is  the  same,  viz.  that  there  has  been  a  capture  or 
seizure,  and  that  proof  has  been  produced  that  the  ship  is  an 
American  bottom.  The  whole  doubt,  then,  arises  on  the  con- 
traction of  the  word  proof.  Did  the  parties  mean  such  proof 
as  is  satisfactory  between  man  and  man  ?  such  as  was  known,  at 
the  time  the  ship  sailed,  to  have  been  required  by  France  to  shew 
her  to  be  an  American  bottom  ?  or  did  they  mean  such  proof  as, 
though  technically  conclusive  in  the  British  courts  to  shew  her  to 
have  been  condemned  as  enemies'  property,  yet  is  in  reality  con- 
trary to  truth  and  justice?  They  clearly  have  in  their  contem- 
plation a  case  of  capture  or  seizure,  in  consequence  of  which  die 
assured  may  use  their  best  endeavours  to  recover  the  property, 
and  yet  be  unsuccessful.  Now  I  cannot  form  to  myself  a  case 
of  seiziure  or  capture  in  which  the  assured  shall  use  their  best 
endeavours  to  recover  back  the  property,  and  be  unsuccessful, 
except  a  case  of  condemnation.  For  if  the  ship  should  be  seized 
and  released,  or  taken  and  re-taken,  the  endeavours  of  the  as- 
sured (if  they  used  any)  w6uld  be  successful,  and  the  indemnity 
would  be' of  little  importance ;  but  if  the  ship  should  be  seized 
and  condemned,  notwithstanding  the  endeavours  of  the  assured, 
the  assured  would  be  entitled  to  recover  as  for  a  total  loss.  My 
opinion,  therefore,  is,  that  the  agreement  provides  for  the  case  of 
capture  and  condemnation,  relying  on  the  good  faith  of  the  assured 
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that  they  will  honestly  use  their  best  endeavours  to  recover  the 
property.  If  so,  I  can  never  assent  to  set  up  the  sentence  of 
condemnation  in  bar  of  a  performance  of  the  agreement.  That 
wonld  be  to  allow  an  exception  ejusdem  rei  cujuspeiitur  disaoluth : 
it  wonld  be  to  pervert  the  agreement  from  what  I  conceive  to  be 
the  true  sense  of  it ;  and  to  break  through  an  established  maxim 
o(  our  law.  The  construction  I  put  on  the  word  *'  proof"  is 
such  proof  as  is  satisfactory  between  man  and  man  without  re- 
gard to  the  event  of  condemnation;  such  proof  as  must  have  been 
produced  in  case  the  ship  had  been  lost  by  fire  or  perils  of  the 
sea ;  in  short,  such  proof  as  by  the  terms  of  the  question  pro- 
posed by  your  Lordships  is  admitted  to  have  been  produced  by 
the  parties  in  this  cause.  Having  regard  therefore  to  the  agree- 
ment of  the  20th  Jpril  1797,  I  am  of  opinion,  that  if  bilb  hfid 
been  g^ven  by  the  underwriters  and  had  remained  in  the  hands 
of  the  assured  after  the  sentence  of  condemnation,  the  assured 
could  have  recovered  against  the  underwriters  in  actions  brought 
on  such  Ulls,  after  and  notwithstanding  such  sentence  of  condem* 
nation.  But  if  I  should  be  thought  wrong  in  the  construction 
I  put  on  the  agreement,  and  if  Your  Lordships  should  be  of  opi-' 
nion  that  the  proofs  required  by  the  parties  are  strict  technically 
legal  proofs,  in  which  the  sentence  of  condemnation  is  to  be  in- 
cluded, then.  I  am  opinion,  upon  the  authority  of  the  several 
adjudg^  cases  from  Cornelius  v.  Hughes,  in  the  time  of  Charles 
the  2d,  to  the  present  time,  and  particularly  the  last  case  of  Geyer 
V.  Jguilar,  (which  I  think  to  have  been  decided  on  the  soundest 
principles  of  policy,)  that  the  sentence  of  condemnation  once  ad- 
mitted in  evidence  is  conclusive  to  shew  that  the  ship  was  pr^. 
hoc  vice  enemies'  property,  and  consequentiy  not  a  neutral  Amfi* 
rican,  as  by  the  warranty  the  assured  undertook  she  should  be. 

Thom  P80N,  B.  The  description  of  the  ship  Catherine  in  the 
policy  as  an  American  ship,  is  equivalent  to  an  express  warranty 
that  she  was  American,  and  the  assured  therefore  are  bound  to 
shew  that  the  ship  really  did  sustain  the  character  of  an  American 
in  every  respect,  and  as  such  was  entitled  to  the  privileges  of 
neutrality  before  they  can  recover  against  the  underwriters. 
Possibly  the  explanatory  agreement  was  occasioned  by  a  doubt 
whether  under  the  warranty  the  tobacco  must  not  be  proved  to 
be  the  property  of  Hetiderson  and  Co. ;  or  possibly  by  a  doubt 
whether  the  warranty  was  not  confined  to  the  ship.  At  any  rate. 
I  do  not  think  that  it  was  the  intention  of  the  underwriters  to 
preclude  any  species  of  proof  either  on  their  own  part  or  on  the 
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part  of  the  assured.  Indeed  it  is  observable,  that  no  precise  mode 
of  proof  is  pointed  out  with  respect  to  the  property  of  the  sUp, 
though  the  evidence  pf  the  property  in  the  tobacco  is  admitted 
to  be  drawn  from  the  bills  of  lading.    It  does  not  appear  to  me 
that  the  reliance  placed  by  the  underwriters  on  the  endeavouxs 
of  the  assured  to  recover  the  property  as  for  account  of  the  ship* 
perSy  imports  any  thing  more  than  the  common  clause  to  the 
same  effect  introduced  into  every  policy  of  assurance :  conse- 
quently it  affords  no  satisfactory  inference  as  to  the  meaning  of 
the  explanatory  agreement.  Now  unless  it  could  be  made  cleaily 
to  appear  that  the  underwriters  had  it  in  contemplation  to  re- 
nounce the  advantage  to  be  derived  to  themselves  from  any  sp^ 
cies  of  proof  whatsoever,  and  more  particularly  from  that  species 
of  proof  which  is  conclusive  in  their  favour,  I  think  they  oagkt 
not  to  be  deprived  of  the  use  of  the  sentence  of  oondennaliM 
of  which  they  wish  to  avail  themselves.    With  respect  to  the  ef* 
feet  of  the  sentence  of  condemnation,  if  the  fHiderwriten  are  at 
liberty  to  avail  themselves  of  it,  it  appears  to  me  that  there  is  lit- 
tle difficulty.     It  is  now  clearly  established,  that  where  there  is 
a  warranty  of  neutral  property,  and  a  condemnation  of  the  pro- 
perty insured  takes  place  in  a  court  of  competent  jurisdiction  as 
enemies'  property,  that  such  condemnation  is  conclusive  against 
the  warranty  of  neutrality  in  our  courts.    The  cases  in  which 
foreign  sentences  have  been  held  not  to  be  conclusive  against  the 
warranties  of  neutrality,  have  been  cases  where  the  foreign 
Courts  have  clearly  proceeded  in  their  condemnation  on  the 
ground  of  some  contravention  of  their  own  arbitrary  rules,  and 
in  which  the  terms  of  the  sentences  have  not  contradicted  the 
warranty  of  neutrality.     The  French  sentence  by  which  the 
Catherine  was  condemned,  expressly  decides  that  she  was  not  neu- 
tral property.  This  case  therefore  appears  to  ine  to  fall  precisely 
within  the  case  of  Gei/er  v.  Aginlar,  7  T.  iZ.  681.    A  doubt  hat 
been  intimated  whether  if  the  underwriters  had  actually  given 
their  bills  before  the  arrival  of  the  sentence  of  condenmatiaop 
they  would  have  been  liable  to  pay  those  bills  after  the  anxvd 
of  the  sentence.     Supposing  the  bills  not  to  have  passed  into 
other  hands,  it  appears  to  me  that  the  underwriters  would  not 
have  been  liable  to  the  assured  upon  those  bills  after  the  arrival 
of  the  sentence,  for  the  bills  would  have  been  given  under  amis- 
take  of  facts  falsified  by  the  sentence,  and  consequentiy  would 
have  been  without  consideration. 

6R0»fi 


v»' 


."w 


.  i 


IN  THE  Forty-third  Year  op  GEORGE  III. 


SS9 


Grosr  J.  In  answer  to  tho  question  put  by  your  Lordships, 
Whether,  under  the  circumstances  stated  in  the  question,  regard 
being  had  to  the  legal  meaning  and  effect*  of  the  said  policy, 
sentence,  and  agreement  of  the  20th  Jpril  1797,  the  assured 
could  have  recovered  against  the  underwriters  in  actions  brought 
upon  the  said  bills  ?  My  humble  opinion  is,  that  they  might  have' 
so  recovered.  That  opinion  is  founded  upon  the  nature  and 
leg^l  effect  of  the  transactions  that  have  passed  between  the 
parties ;  and  particularly  the  intent  of  those  parties  apparent 
upon  the  face  of  the  agreement.  The  transactions  previous  to 
and  material  to  the  consideration  of  the  agreement  are,  that  in 
March  1797  the  Respondents,  merchants  in  Glasgow,  agents  and 
attomies  of  Messrs.  Henderson  and  Co.,  merchants  and  partners 
in  tho  state  of  Virginia,  gave  an  order  to  Messrs.  Murdoch  and 
M'Kenzie,  of  Glasgow,  to  make  insurance  for  Messrs.  Henderson 
and  Co.,  citissens  of  the  United  States  of  America,  on  tobacco 
shipped  on  an  American  vessel  called  the  Catherine.  A  policy 
was  effected^  on  the  8th  March  1797,  upon  the  goods  and  mer- 
chandizes of  and  in  the  good  ship  or  vessel  called  the  Catherine, 
an  American  vessel,  against  the  adventures  and  perils  of  the 
seas,  and  against  men  of  war,  enemies,  pirates,  takings  at  sea, 
arrests,  and  detentions  of  all  kings,^  princes,  and  people.  The 
voyage  insured  was  from  the  Potomack  and  Patuxent  rivers  to 
Helvoetsluyt,  from  thence  to  Rotterdam  or  a  port  to  the  north' 
ward.  Before  the  effecting  this  policy  the  ship  sailed  with  her 
cargo,  on  the  1st  of  April,  from  Nottingham  in  Virginia,  and 
was  captured  in  the  voyage  on  the  17th  of  May  by  a  French 
privateer,  and  sent  into  France.  Between  the  date  of  the  in- 
surance, and  after  the  sailing  of  the  ship,  and  before  the  cap- 
ture, i.  e.  on  the  20th  of  April  1797,  doubts  have  arisen  how  far, 
by  the  policy  underwritten,  there  was  a  warranty  of  the  pfo* 
perty  being  American,  and  what  was  to  be  understood  by  such 
warranty,  the  parties  entered  into  the  explanatory  agreement 
dated  Glasgow,  20th  April  1797.  Considering  the  terms  of  the 
agreement,  the  construction  of  it  may  receive  elucidation,  and 
the  intention  of  the  parties  be  discovered,  from  the  state  of 
things  at  that  time  existing  in  Europe,  from  the  articles  pro- 
fessedly insured,  from  the  words  used  in  the  agreement,  and 
from  others  that  seem  to  have  been  studiously  omitted.  Pre- 
vious to  the  date  of  the  policy  and  of  this  agreement  a  war  had 
existed  in  £irrope  between  this  country  and  France,  Which  made  it 
convenient  and  desireable  to  cause  to  be  underwritten  articles  of 

M  M  2  different 


IS08. 


Lot  III  AW 
and  Others 

9, 
HKNUr.BSOK 

•nd  Otlien. 


534 


CASES  IN  TRINITY  TEEM 


18(kL 

Lothian 
and  Others 

o. 

Henobeson 

and  Others^ 


different  sorts,  belonging  as  well  to  foreigners  as  to  Britki 
subjects,  against  the  perib  of  the  seas,  fire,  and  against  oaptvfv 
at  sea,  arrests,  and  detainers  of  all  kings,  princes,  and  people, 
barratry,  and  all  other  perils,  losses,  and  misfortunes,  that  had  or 
should  come  to  the  hurt,  detriment,  or  damage  of  the  goods  or 
ship.  Upon  the  insurance  of  foreigners  it  became  material  to 
know  whether  they  were  neutral  or  enemies,  and  warranties 
were  entered  into  for  the  purpose  of  binding  down  the  assvrod 
to  proof  of  their  ships  and  goods  being  neutral,  and  in  coa^ 
fidence  that,  should  they  be  such,  and  seized  or  captured,  the 
owners  would,  in  case  of  process  by  the  captors  in  the  Admiralty 
Courts  praying  condemnation,  resist  and  prevent  their  being 
condemned  as  prize.  The  law  upon  these  warranties  compdled 
the  assured  in  all  cases  to  prove  the  warranty,  and,  whether  (he 
ship  or  cargo  was  lost  by  capture,  or  the  perils  of  the  sea,  or 
fire,  or  barratry,  if  the  warranty  was  not,  as  it  is  called,  compiitd 
with,  the  assured,  in  case  of  a  loss,,  either  by  storms  or  banatcy, 
or  c£4)turer  could  not  recover.  And  upon  this  subject,  that  iS| 
warranty,  there  were  different  modes  of  proof ;  of  the  ship,  by 
bills  of  sale,  or  evidence  by  whom  built;  of  the  goods,  by  bills  of 
lading,  or  of  both  by  a  sentence  of  an  Admiralty  Court,  to  which» 
such  Courts  being  supposed  to  be  guided  by  the  law  of  nations^ 
the  comitas  gentium  pays  such  respect  as  to  deem  its  authority 
conclusive  ns  to  that  which  it  determines  as  to  the  point  of  the 
property  being  neutral  or  hostile.  And  although,  in  my  way  of 
considering  the  question,  it  is  not  necessary  to  say  whediersneh 
condemnation  is  conclusive,  yet,  as  at  present  advised,  I  think  it 
is ;  although  I  consider  proof  of  the  ship  being  built  in  a  neutral 
country,  at  the  expence  of  the  assured  or  of  property  conv^edby 
bill  of  sale,  to  be  a  more  satisfactory  proof  of  the  ownership.  The 
less  satisfactory  proof  in  the  minds  of  honest  men,  in  which  the hw 
says  one  thing  and  the  real  factmaybedifferent,  is  proof  on  capture 
or  seizure,  by  condemnation  in  an  Admiralty  Court ;  for  it  might 
happen  that  a  ship,  though  neutral,  though  built  by  an  jtmenemif 
loaded  by  an  American  with  his  own  property,  might  be  captured 
by  a  French  ship,  taken  to  a  French  port,  libdled  in  a  French  Ad- 
miralty Court,  and  might  be  condemned  as  enemies'  property,  not 
because  it  was  enemies'  property,  but  because  the  owners  had  not 
complied  with  some  French  edict  unknown  to  them,  upon  failure 
of  which  that  nation  deemed  the  ship  to  be  enemies'  property* 
Such  things  have  notoriously  happened ;  that  they  have  sO  most 
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B  Inve  been  known  to  Jmeriean$,  Swedes^  Danes,  and  erery  fo- 
li   reign  state,  whose  ships  the  English  have  insured,  and  the  French 
f   nation  have  seized ;  condemnatkniy  therefore,  became  an  nnsa- 
■   fisfaetory,  though  conclusive,  mode  of  proof  of  a  ship  and  goods 
f    being  enemies'  property.    I  say  unsatisfactory,  compared  with 
I    the  proof  of  building  the  ship  or  bill  of  sale,  and  of  the  bill  of 
I   lading  of  the  goods ;  but  such  condemnation  could  seldom  be, 
(    eiKoept  where  the  loss  was  by  capture  or  seizure,  not  where  it 
was  by  fire  or  storm.    Looking,  therefore,  to  the  different  proofs 
,    of  neutrality,  and  of  being  enemies'  property,  the  parties  in  this 
I    ease  sit  down  and  recite  a  doubt  existing,  whether  ther^  was  a 
.     warrwrty,  and  what  was  to  be  understood  by  it,  and  deckire 
^    what,  under  certain  circumstances,  shall  constitute  proof  suffi* 
,    cieiit  of  the  warranty.    They  were  aware  of  the  different  modes 
by  which  a  loss  might  happen,  by  perils  of  the  sea,. by  fire,  by 
barratry,  and  by  capture  or  seizure ;  but  they  stipulate  what 
shall  be  proof  of  the  warranty  in  two  given  cases  only,  that  is, 
capture  or  seizure ;  leavings  in  other  cases,  to  the  courts  of  law 
to  determine  what  the  proof  shall  be ;  and  they  declare,  that  ia 
ease  of  capture  or  seizure,  Uendenon  and  Co.,  before  they  claim 
for  a  loss,  must   produce  proof  of  the  ship  being  an  Jme- 
riean  bottom  (this  relates  to  the  ship) ;  and  by  bills  of  lading 
abew  that  the. tobacco  shall  have  been  shipped  on  account  and 
risk  of  Henderson  and  Co.  (which  relates  to  the  goods).    This 
IS  the  only  stipulated  proof  as  to  the  goods.    Upon  proofs  then 
produced  of  the  ship  being  Jmerican  bottom,  and  bills  of  lading 
slewing  that  the  tobacco  had  been  shipped  on  account  and  risk 
'    of  Henderson  and  Co.,  wbat  is  to  be  the  consequence  I    The 
agreement  is  express;  ^*  upon  which  we  shall  settle >y  granting 
our  bills  at  four  months'  date  for  the  wnount  of  our  subscription, 
deducting  the  stipulated  premium,"  t.  «.  upon  proof  of  the  ship 
being  American  bottom  by  bill  of  sale,  or  other  proof  of  it  hav- 
ing been  built  in  America ;  of  the  goods  having  ^been  shipped  on 
account  and  risk  of  Henderson  and  Ca,  by  bills  of  lading;  the 
loss  was  immediately  to  be  settled  by  bills  at  four  months, 
wfaich  might  be  immediately  negotiated,  and  upon  which  the 
■looey  stipulated  might  be  raised,  deducting  the  discount.    Let 
us  obs^ve,  then,  what  next  follows :  '*  in  full  dependence  that 
the  insured  will  use  their  best  endeavours  to  recover  the  pro- 
perty as  for  account  9f  the  shippers ;"  i.  e.  that  for  the  benefit  of 
tbe  underwriters  they  will  libel  in  the  Admiralty  Court  for  resti- 
tution, and  prevent  condemnation*    So  that,  having  the  subject 
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of  condemnation  in  their  view,  and  knowing  what  the  effect  and 
^nseqnence  of  the  condemnation  would  be,  they  do  not  stipu- 
late that  upon  condemnation  as  enemies'  property  the  money 
shall  be  returned,  but  upon  capture  or  seizure  (leaving  out  in 
failure  of  oondenu[iation)  the  hills  are  to  be  gtven^  and  the 
insured,  for  the  benefit  of  the  underwriters,  are  to  use  thdr 
best  endeavours  to  recover  the  property  by  preventing  a  con- 
demnation.   This  teems  to  me  to  be  the  fair  natural  import  of 
the  words,  and  the  intention  was,  that  if  the  assured  proved  the 
ships  to  have  been  built  in  America,  and  the  goods  by  bills  of 
lading  to  have  been  shipped  on  the  account  and  risk  of  the 
insured,  the  money  was  to  be  paid  by  bills,  without  any  re- 
gard to  a  condemnation  of  any  scmtL    That  a  condemnatioB 
might  be  had  was  known ;  the  consequence  of  it  wa3  renounced ; 
and,  condemnation  or  no  condemnation,  the  money  was  to  be 
paid.     CuUibet  licet  renuntiare  juri  pro  $e  imtroducio.     If  it  had 
been  the  intention  of  the  parties  that  in  any  case  it  should  be 
returned,  the  ag^reement  would  have  so  stipulated ;  but  it  has 
not  that  stipulation ;  and  therefore  it  seems  to  me  to  be  neither 
within  the  letter  of  the  agreement  nor  the  intention  of  the  parties. 
For,  had  such  been  the  intention  of  the  parties,  when  they  sti- 
pulated what  was  to  be  done  by  each,  uid  in  such  stipulation 
manifestiy  having  in  view  the  possibility  of  candemnation,  they 
would,  nay,  I  think  they  must  have  added,  **  and  if  condemned 
as  enemies'  property,  the  money  received  to  be  returned  to  the 
underwriters."    Upon  these  grounds,  looking  into  the  state  of- 
things  at  the  time  of  the  ag^reement,  reading  the  words  of  it  ia 
the  plain,  known  sense,  adding  nothing,  leaving  nothing  out,  it 
sifBems  to  me,  under  the  circumstances  stated  in  the  question,  that 
the  assured  have,  on  their  parts,  complied  with  the  terms  of  the 
agreement,  i .  e.  they  have  produced  proof  of  the  ship  being  aa 
^merir^M  bottom,  and  of  the  goods  being  shipped  on  accoint 
and  risk  of  Henderson  and  Co. ;  and  having  so  done,  they  are 
entitled  to  be  paid  by  bills.     And  although  tiiose  bills  reoHuned 
in  their  hands  until  after  the  sentence  of  condemnation,  yet 
such  sentence  could  not  affect  their  right  to  the  money,  as  suck 
right  is  made  by  the  agreement  to  depend,  not  on  condemna- 
tion of  the  property,  but  on  stipulated  proof  of  the  ship  bmigan 
American  bottom,  and  the  goods  being  shipped  on  account  of  llai- 
dtnon  and  Co. ;  which  proof,  by  the  question,  is  admitted  to  have 
existed.    The  inference  from  these  words,  and  this  constroction, 
is,  that  when  the  underwriters  underwrote  the  policy  all  that  the^ 
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Lpected  the  assured  to  warrant  was,  that  the  ship  was  American 
bottom*  and  the  goods  shipped  on  account  of  Hendersen  and 
Co*  ,*  of  this,  when  they  signed  the  ag^reement  in  question,  tiiey 
stipulate  that  the  assured  shall  produce  proofs,  viz.  as  to  the 
goods  expressly  by  bills  of  lading  (and  this  of  the  goods  is  the 
mdy  stipulated  proof,  and  thereby  negatiTes  all  other  proof  and 
diaCvpsion  upon  it,  and  makes  this  proof  conclusive) ;  as  to  the 
abip's  being  American  bottom,  by  any  competent  evidence; 
soch  evidence  is  admitted  to  have  been  given,  because  the  fact 
which  is  the  conclusion  is  expressly  stated.  On  these  grounds 
I  am  of  opinion  that  the  bills  remaining  in  the  hands  of  the 
assured  after  the  sentence  of  condemnation,  the  assured,  not- 
withstanding such  sentence,  would  have  had  a  right  to  recover 
Che  sums  mentioned  in  those  Ulls ;  and  that  the  question  put  by 
jreur  Lordships  to  the  Judges,  should  be  answered  in  the  affirma- 
tive. 

Hbath,  J.  The  agreement  of  the  20th  of  Jpri/,  1797,  to 
vbich  the  question  refers,  is  inaccurately  drawn ;  yet  I  think  that 
the  intention  of  the  parties  is  manifest,  and  I  have  no  doubt  con- 
cerning the  legal  construction  of  the  instrument.  The  object 
of  the  parties  was  to  ascertain  the  neutrality  of  the  ship  in  the 
event  of  capture  or  seizure,  by  the  medium  of  such  proof  as 
would  be  sufficient  in  the  case  of  a  loss  by  the  perils  of  the  seas* 
The  manifest  injustice  practised  by  the  French  Courts  of  prise 
at  the  date  of  this  agreement  was  so  public  and  notorious,  and 
was  the  subject  of  so  many  suits  in  this  country,  that  I  pre- 
aume  we  may  judicially  take  notice  of  it.  If  so,  the  meaning 
of  the  agreement,  as  clearly  and  manifestly  may  be  collected 
from  the  terms  of  it,  was  to  indemnify  the  assured  against  tho 
iniquity  of  these  sentences,  and  for  tiie  underwriters,  in  con- 
sideration of  the  high  premium  of  ten  g^neas  per  cent.,  to  take 
that  risk  on  themselves ;  for  the  premium  was  a  high  war  pre- 
mium. But  however  clear  this  may  be  to  my  apprehension,  yet 
as  several  other  Judges  entertain  different  sentiments  on  this  sub- 
ject, I  shall  proceed  to  examine  the  legal  effect  of  this  instru- 
ment, and  to  ascertain  the  principles  which  ought  to  govern  the 
construction  of  it.  In  every  executory  contract  where  on  a  given 
event  a  sum  of  money  is  agreed  to  be  paid  by  one  party  to  the. 
lOther  party,  it  is  competent  to  them  to  agree  to  ascertain  snch 
•event  by  any  certain  medium  of  proof.  The  making  stich  proof  isr 
a  condition  precedent  in  covenant,  or  a  sufficient  condition  im 
4Uiumpsii  to  entitle  the  party  claiming  the  money  to  recover  it.  It 
vassodecided  in  covenant  in  the  case  of  Woody.  Worsleif,  2H.BI. 
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j74a'^  vkera  the  certificale  rigned  by  the  minister  of  the  parish* 
Vv  (h<^  churchwardens,  and  some  of  the  most  reapeetable  inhe- 
hiDuiu»  vas  made  necessary ;  for  want  of  which  the  phdmtift 
triMiU  not  recoTor.  It  was  so  decided  in  astumpsit  in  the  case  of 
jtmif  w  Andrew9^  1  ATo.  166.,  where  the  Defendant  agreedt 
that  if  tlie  Plaintiff  would  bring  two  witnesses,  who  iipo«  their 
oatlis  should  declare  that  the  Defendant's  father  was  indditsd 
to  the  Plaintiff,  and  promised  to  pay,  he  the  Defendant  pre* 
mi«ed  to  pay  the  debt  It  was  held  a  good  considemtioo,  and 
the  Pluiutiff  on  proving  that  he  had  adduced  such  proof  rs- 
oovored.  I  am  well  aware  that  in  the  case  last  cited  the  qncs- 
tiuu  turned  on  the  consideration ;  but  that  was  the  technicil 
modo  of  determining  the  point;  it  was  substantially  the  same  at 
a  comlitiou  precedent  in  covenant,  and  referable  to  the  princi- 
ple above  stated.  In  the  case  of  a  valued  policy*  it  is  agreed 
that  the  production  of  the  policy  shall  be  proof  of  the  Talve. 
The  proof  which  shall  be  made  in  such  cases  as  I  have  stated  is 
conclusive  to  the  other  party,  and  not  to  be  controverted  bat 
on  the  ground  of  fraud  which  violates  every  contract.  Suppose 
on  action  of  assumpiit  brought  on  this  agreement.  It  has  been 
asked.  Whether,  after  the  bills  were  given  or  the  money  paid, 
payment  of  the  bills  could  be  resisted  or  the  money  recovered  on 
proof  of  the  condemnation  ?  I  answer,  by  no  means.  The  agree- 
ment is  fair,  the  money  is  paid  in  pursuance  of  it,  and  there  is 
no  mistake  or  fraud  imputable.  If  tbb  be  admitted,  then  the 
bills  are  equivalent  to  payment.  The  time  when  the  proof  is  to 
be  adduced  forms  a  material  part  of  this  argnment.  Hie  as- 
sured is  entitled  by  the  terms  of  it  to  recover  hb  loss,  on  pro- 
ducing proof  before  the  final  condemnation.  By  proof,  the  par- 
ties must  mean  such  as  is  required  in  the  case  of  a  loss  by  Ibe 
perils  of  the  sea.  This  is  an  answer  to  the  argument  used  at  the  bar, 
that  proof  to  be  given  on  one  side  necessarily  admits  proof  on  the 
other  side.  A  question  has  been  made  and  discussed,  viz.  What 
would  have  been  the  consequence  if  the  news  of  the  capture  and 
of  the  condemnation  had  arrived  at  the  same  moment  ?  The  fact 
supposed  does  not  fall  within  the  question  proposed  to  us;  it  was 
not  in  the  conteihplation  of  the  parties,  and  it  does  not  fall  with- 
in the  scope  of  theagreement ;  for  the  agreement  pre-snpposes  that 
at  the  time  of  making  the  proof  and  of  delivering  the  bills  there 
was  a  possibility  of  the  ship  being  restored.  It  would  be  strange  to 
say,  that  proof  means  proof  generally  in  respect  to  the  ship,  but 
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spect  to  the  goods,  was  solely  that  which  woald  prove  the  feet  of       1603. 
their  haTing  been  shipped  on  account  and  at  the  risk  ofneatrai 
ewnersy  and  no  fiitnre  time  was  looked  to  by  the  parties,  nor  any 
future  event  which  might  afford  constmctive  evidence,  proving^ 
them  not  to  be  the  goods  of  neutrals.    The  proofs,  then^  which 
were  in  contemplation  of  the  parties  to  this  explanatory  paper, 
must  have  been  sach,  with  respect  to  the  ship  as  welt  as  the  goods, 
as  the  assured  could  produce  if  they  had  claimed  before  a  sentence 
condemning  the  ship  was  known  to  exist ;  namely,  those  with 
which  your  Lordships*  question  directs  us  to  assume  in*  argument,- 
this  ahip  to  have  been  furnished  to  prove  her  neatrality  in  the 
fullest  extent  indepeudentofasentenceof  condemnation.  Parties 
who  are  explaining  their  own  meaning  in  a  policy  of  assurance 
cannot  be  supposed  to  be  ignorant  of  the  course  of  proceeding  in 
the  event  of  capture ;  they  must  know  that  the  case  of  a  captured 
ship  must  be  submitted  to  a  tribunal  professing  to  administer  the 
law  of  nations  in  the  country  of  the  capturing  ship,  and  that  a 
sentence  of  condemnation  might  be  pronounced.   In  the  present- 
ease,  it  appears  that  they  had  this  event  directly  in  their  view ; 
for  the  agreement  stipulates  that  the  underwriters  will  settle,  in 
fall  dependence  that  the  insured  wilt  use  their  best  endeavours  to 
recover  the  property  as  for  account  of  the  shippers ;  and  the  only 
risks  stated  in  the  agreement  are  capture  and  seizure.  This  must 
mean  after  capture  and  while  the  suit  was  depending :  for,  after 
sentence  pronounced  and  affirmed,  that  the  ship  and  cargo  were- 
to  be  deemed  the  ship  and  goods  of  enemies,  every  expectation  of 
soecessful  endeavours  to  recover  the  goods  must  have  beenia; 
vain.    This  seems  to  indicate  that  the  true  meaning  of  the  par- 
ties was,  to  consider  the  capture  or  seisure  as  a  total  loss  betweeft 
themselves,  for  which  the  assured  should  be  indemnified  upon 
the  underwriters  being  furnished  with  those  documents  of  neu^ 
trality^  without  which  ships  cannot  profit  by  their  neutrality,  and 
bilk  of  lading  shewing  the  property  in  the  tobacco  to  be  that  of 
the  persons  named  in  the  policy.    This  further  appears  from  the 
mode  in  which  the  settlement  or  payment  was  to  be  made ;  and 
it  should  seem  that  it  was  to  take  place  immediately  upon  the  re- 
quisite production  being  made.   Payment  was  agreed  to  be  made 
by  the  underwriters  giving  negotiable  securities,  to  the  amount 
of  their  subscriptions,  to  the  assured  at  four  months'  date.  The      [  '544  ] 
.sentence  of  condemnation  might  not  have  taken  (dace  till  after 

the 
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eo  was  alao  Jmmam  property.    Tke 

eaBnot  but  be  taken  as  capable  of  be^ 

■r  ifae  anderwriters.     What  was  tliere  thfla  kit 

.'   NetUa;  bot  to  settle  by  granting  tails  at  fo«r 

ittfre,  when  they  signed  the  ngrewMut, 

«iae  I  Not  a  word  was  said  of  any  senteneeof 

vet  it  is  impossiUe  that  they  should  htfs 

JB  evcat;  becanse  it  is  not  to  be  imagined  fhst 

hare  been  so  ignorant  of  the  state  of 

not  to  haTO  foreseen  the  probaUlity  of  s 

indeed,  the  agreement  cm  the  faoeof 

that  was  not  improbable.     If  they  M 

cimatiiilsTion,  it  is,  in  my  opinion,  totally  impet- 

n  aMWBC  tor  ihe  expression  in  the  agreement,  that  the  aa- 

cmnt  bills  for  the  araoont  of  their  snbseriptioni, 

ir  .^ni  itf^'aiitface  that  the  insured  woold  use  their  best  endes- 

RKtfv«r  the  property  as  for  acooaat  of  the  shippen." 

«^itd:>conU  not  be  used  to  denote  what  was  then  in  the 

^mmmpmswrn^  iMih  parties ;  namely,  the  event  of  a  seiaaie  cr 

«Aipcia^     Waca  whom  were  the  insnied  to  nse  their  best  eades- 

:u  cmuvirr  che  property  hot  against  the  setaogeaaay  ?  It 

r  »i«r  9y  QWiRf  words  that  the  nnderwriten  were  to  pa^ 

jiivr  ;ttir  ^*iipaan\  and  before  the  ship  was  known  to  be  oondemaed. 
H  Meom  a>  me  as  if  they  meant  altogether  to  avoid  aH  coosi* 
iifnHOMtt  ^n  the  ecfect  af  a  foreign  sentence.  In  fact  they  wereaot 
^  vaK  M  any  sentence.    It  was  not  intended  that  they  shooU; 
tiiir  KC  ^;ii»  very  possible  that  many  months  might  have  elapsed 
b«fmv  an  V  $eu(ettce  would  be  pronounced :  whereas  it  was  agieed 
ifeM  M  ptool'  being  made  the  bills  were  at  all  events  to  be  givea 
M  KMT  iMMhs  by  the  underwriters.  If  the  proof  produced  satii* 
QNraa^rai.  then  the  door  was  to  be  shut  front  that  moment  agamst 
jU  curaier  i)«if»uons  or  litigations.  The  agreement  seems  to  ay. 
«it  i.-vpkifui,v  as  words  can  express,  that  if  a  capture  haj^ea.  let 
tW  <mf«K  be  what  it  may,  let  the  ship  be  condemned  or  not,  it 
dU2i  aia(Hnr  m^tuing  as  between  us.  provided  only  the  ship  aacl 
iC^MHib  MV  iu  truih  AtHtrkan.     Having  made  themselves  parties 
1^  this  ^^Ttvment,  the  underwriters  can,  neither  in  point  of  law, 
UAMT  a»  k^^a<^t  BK'u,  reject  that  proof  now.  which  by  their  own 
o^cnr^tM'uc  they  had  stipulated  to  accept  as  satisfactory.    Oa 
(W  :thivrt  ^niml  my  opinion  rests.     I  shall,  therefore,  add  bat 
a  Ata^W  a\>rvi  on  the  other  points   that  were   principally  le- 

lied 
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iasdt^n  ia  the  trgument ;  Miiiely»  fifstj  tbat  the  emitraci  ongkt       JS08* 
i^]b%dee|Bdd  null  and  Yoid  fros^  its  dangerous  polie;.    Witli       ■■ 
TPPpfijit.  to  tbat  I  am  of  opinioii.  tbat  its  political  danger  eanaot     J^o^bm 
i^ilfly>"W  x»  aa  Ju^es  to  pronomee  it  v^.    Tbat  is  a  eon^  «• 

Mdipntjon  thai  mwt  re^t  witb  tbeliegislatiHO.  .  WitU  respeet  ta   ^cmI^ 
rffli^'  plher  important  P9int»  bow  £mc  a  foreign  sentenoe*  under 
liliWiumgtonces  Uke  tbe  preaent,  shall,  in  a  eollateral  question  be- 
'tweaa  othw  parties^  be  oonclasive  in  onr  courts,  X  need  only 
ipilf*  in  eonenrrenee  with  so  many  of  my  Bretfirenf  that  snob  a 
iamltitn4e  of  cases  have  so  settled  tbe  law  on  tbal  si^ject,  that 
ii4i  new  ^incb  too  late  to  disturb  them.    As  a  general  prepo^ 
■itien^  a.  foreign  sentence  of  condemnation,  prenouncpng  ship 
smd  goods  to  be  enemies'  property,-  would  be  conclusive  in  our 
HWMTta^    But,  construing  tbe  agreement  in  tbe  case  before  us  at 
X.€b»  as-being  expressive  of  tbe  tme  intent  and  me^nng  of  all 
tlie  parties  to  it,  my  answer  to  tbe  present  question  proposed  to 
WB  by  your  Lorddiips,  must  be  in  tbe  affirmative;  notwith- 
atnnding  tbe  foreign  sentence,  winch,,  but  for  tbe  agreement  in 
^pMMtion,  would  be  conclusive  evidence  in  our  couita. 
7  Magdonald,  Cb.  B.    Tbe  parties  to  this  contact  of  in-  « 
dnmnity  having  doubted  whether  the  ship  CaiJurim  had  been 
'Wwrmnted  neutral  with  sufficient  certainty,  b^ng  merely  deno- 
aasnated  in  tbe  policy  an  American  .alnp,  •  and  having  also  ob- 
MTved  tbat  there  was  not  any  warranty  that  tbe  tobacco  on 
bnaid  was  the  property  of  Henderson  and  Co.,  and  shipped  on 
tiiei^  account  and  at  timr  risk,  came  to  a  resolution,  of  reducing 
ikiia  writing  tbe  sense  in  which  this  policy  bad  been  understood 
bgr  all  the  parties  to  it.    The  explanatory  writing  which  they 
entered  into  for  that  purpose  states^  thai  as  to  two  of  the  risLstf 
immc^^  captore  and  seizure,  in  order  to.  gro1^ld  d  claim  upon 
tbe  nnderwritera  it  shall  be  necessary,  with  respect  to  tbe  ship, 
to  produce  proofs  generally  of  her  being  ati  Am€ru;an  bottom  ; 
«kl,  with  respect  to  the  tobacco,  to  shew  tbat  it  bad  been  shipped 
on  account  of  Henderson  and  .Co.,  by  producing  specifically  tbe 
Inlls  of  lading,  and  IhIIs  of  lading  only.    By  this  I  understand 
them  to  declare  tbat  the  assured  were  considered  as  having  war- 
ranted the  ship  neutral,  and  now  to  warrant  the  goods  to  be  the 
property  of  Henderson  and  Co.     Having  thus  declared  what 
tbe  warranty  was  and  is  to  be,  the  explanatory  paper  proceeds 
to  state  what  was  to  be  understood  by  such  warranty;  this  word,  • 
^'understood,".!  conceive,  from  the  context,  to  mean  how 
that  neutrality  of  the  ship  and  property  in  tbe  goods  were  to  be 

verified 


in  this  paper),  so  far  from  exclading  the  evidenc 
arise  from  a  sentence  of  condemnationp  as  neg^ 
ranty  of  neutrality,  does,  on  the  contraryp  indn 
tion  of  tkat  evidence  on  the  part  of  the  unden 
this  the  question  will  be.  Whether  from  the  wfa 
this  pa]>er  it  does  not  appear  that  the  word  ''  pn 
by  the  parties  in  a  more  confined  sense ;  which, 
to  have  been  the  case.  It  seems  to  have  been  tl 
these  parlies,  that  at  the  same  time  that  the  proj 
bacco  might  be  shewn  to  be  that  of  Henderson  a 
production  of  bills  of  lading,  the  neutrality  of  the 
shewn  by  proofs  or  evidence.  Now  the  properl 
might  be  shewn  by  production  of  the  bills  of  ladi 
of  the  assured  before  they  claimed  as  for  a  loss, 
production  the  underwriters  undertook  to  seti 
pression  imports  that  they  would  consider  that  ev 
elusive,  inasmuch  as  undertaking  to  settle  means  i 
pay.  When  the  bills  of  lading  were  thus  to  be 
a  claim  made,  it  might  well  have  happened  that 
condemnation  had  been  pronounced,  nor,  if  proi 
heard  of;  yet  they  undertake  to  settle  or  pay.  £ 
dence  on  which  the  underwriters  stipulate  to  pay  * 
the  tobacco.  In  like  manner,  as  the  documents 
be  produced,  grounding  the  ckiim  of  indemnity  i 
of  the  tobacco,  might  have  been  exhibited  to  th< 
before  a  sentence  of  condemnation  was  pronounc 
to  have  been  pronounced,  so  might  the  proofs  of 
of  the  ship.    These  latter  proofs  must,  therefoi 
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proof  by  the  bills  of  lading  is  to  be  restrained  to  the  more  pro-       1808. 
dvction  of  the  instnunent.  — - 

HoTH  AM»  B.  The  qnestioa  put  to  us  by  Your  Lordships  seems     gndO^en 
to  me  to  tarn  on  the  agreement  stated  of  the  20th  of  April  1797,  «- 

and  the  txinrtmotion  that  ought  to  be  pat  apon  it.     Soon  after    a^oike^ 
the  policy  had  been  onderwritten,  to*  obviate  some  doabts  that 
had  arisen  on  the  terms  of  it.  the  agreement  in  question  was 
proposed  by  the  brokers*  and  was  signed  by  the  underwriters.. 
To  my  iqiprehension  it  is  clear  that  both  parties  intended  to  con- 
aider  the  capture  or  seizure,  if  either  should  happen,  as  a  total 
loss.  But  it  was  stipulated,  that  before  the  insured  were  to  claim 
for  such  loss,  they  should  be  bound  to  produce  proofs  that  the 
ship  was  an  Jmerican  bottom,  and  shew  by  bills  of  lading  that 
the  tobacco  was  really  shipped  on  account  and  at  the  risk  of  the. 
insured,  upon  which  the  underwriters  engaged  to  settle  by  grant- . 
ing  bills  at  four  month's  date.    This  agreement  being  thus  en- 
tered  into,  it  oould  not  but  be  intended  that  it  should  have  9Q 
diiect  a  refimrence  to  the  policy  itself,  and  be  received  as  such  an . 
explanation  of  it,  that  the  two  instruments  should  be  auxiliary  ' 
to  each  other ;  both  together  expressing  and  producing  the  true 
meming,  understanding,  and  undertaking  of  the  parties.    Con- 
sider then  the  instrument  itself.    There  is  nothinig  in  the  nature 
nor  in  the  form  of  a  policy  that  forbids  the  contracting  parties 
from  entering  into  any  agreement  that  may  more  fully  explain 
its  true  meaning  and  effect.    It  tends  to  no  danger,  it  opens  to 
no  fraud.     On  the  contrary,  it  conduces  directly  to  justice  by . 
declaring  what  was  really  intended,  though  perhaps  briefly  and 
ambiguously  expressed  in  the  policy  itself.    What  was  the  case 
here  ?  The  terms  of  the  policy  were  thought,  on  consideration,  to* . 
leave  the  matter  tooloose.  Doabts  were  entertained  on  the  future 
explanation  of  it    The  warranty  was  not  in  litigation:  before . 
it  was  (and,  indeed,  that  it  might  never  be  the  cause  of  any),  the 
brokers  and  the  underwriters  met,  and  came  to  a  full  and  clear^ 
understanding  of  what  th^  each  undertook  to  do.  *  The  owners 
undertook  that  they  should  produce  proofs  of  the  ship  and  goods 
being  American.    This  was  all  that  it  was  incumbent  on  them 
to  do.     On  the  other  side  the  underwriters  undertook,  on  the  i 
assured  have  done  this,  to  settle  with  them  by  bills  at  four 
months.  Have  these  things,  then,  respectively  been  done?    The 
question  proposed  to  us  by  your  Lordships  takes  it  as  granted  that 
the  ship  bad  every  document  on  board  to  prove  that  she  was  Jme- 
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the  expiration  of  the  fonr  months,  or  the  time  when  the  Ulb 
were  negotiated.  If  the  underwriters  had  any  reserved  reGanee 
on  the  effect  of  a  future  sentence  of  condemnation  making  its 
appearance,  they  must  be  supposed  to  hare  intended  to  expose 
themselves  to  all  the  difficulties  which  would  have  arisen,  hid 
those  bills  been  actually  given  and  sent  into  circulation.  Tin 
bon&  fide  holder,  by  indorsement  of  the  assured  when  the  bflb 
were  due,  would  have  had  a  right  to  recover  npon  them.  The 
underwriters  must  then  have  had  recourse  to  the  assured,  to 
whom  they  gave  those  bills  in  their  own  wrong,  offering  a  retnni 
of  premium.  It  is  difficult  to  imagine  the  parties  to  this  exph- 
natory  paper  could  intend  to  expose  themselves  to  those  difficul- 
ties into  which  their  agreement  might  have  bronght  them.  Tlie 
undertaking  to  give  negotiable  securities  seems  inconsistent  with 
any  other  motive  than  the  final  adjustment  of  the  claims  of  these 
parties,  the  one  upon  the  other,  except  the  postponed  payment. 
Tlie  parties  have  made  a  law  for  themselves,  by  which  they  raut 
abide ;  and  that  law  has  been  conformed  to  on  the  part  of  the 
assured.  With  respect  to  the  effect  on  those  nnjust  sentences  of 
the  foreign  tribunals,  although  t  might  have  hesitated  iA  con- 
curring with  some  of  the  cases,  it  is  now  too  late  to  encourage  kny 
doubts,  as  they  have  been  acted  upon  to  a  very  great  amount 

After  the  learned  Judges  had  thus  delivered  their  opinions, 
the  Lord  Chancellor  (Lord  Eldon)  spoke  to  the  followin; 
effect: 


In  the  opinion  which  I  shall  now  deliver  to  the  House  npon 
case,  I  am  enabled  to  state  that  I  have  the  concurrence  of  Lord  El- 
lenborough  (cr),  who  is  prevented  from  personalty  expressing  tke 
same  by  the  duties  of  his  office.  When  this  case  first  came  before 
the  House,  many  doubts  were  suggested  not  only  from  thepeealiar 
circumstances  of  the  policy  in  question,  connected  as  it  is  with  the 
writing  annes^ed,  and  whether  the  decision  of  the  House  ought  or 
ought  not  to  be  governed  by  that  declaratory  agreement,  bntabo 
as  to  the  true  construction  of  the  French  sentence  of  condemnation, 
and  howfar  insults  of  this  kind  such  sentences  are  at  alladmissiUe 
in  evidence.  Taking  all  these  points  into  their  consideration,  the 


(a)  His  Lurdiiliip  was  biuiiig  ut  Guildhall. 


House 
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i^mse  deemed  it  right  to  sommon  the  learned  Judges  to  their 
^Miitanoe.  After  the  opinions  delivered  by  the  learned  Judges^ 
g^ffid  need  be  said  on  the  admissibility  and  effect  of  foreign  sen*. 
^flfftoeB  condemning  on  the  ground  of  the  property  belonging  to  an 
|i|amy«  The  practice  of  receiving  those  sentences  as  conclusive 
SVj^idence  for  coUateral  purposes,  and  not  merely  in  suits  between 
tine  identical  parties  in  the  foreign  courts,  may  possibly  have 
pbopt  obtaii»ed  in  those  cases  where  the  Plaintiff  himself  produced 
l|ip  sentence  in  ojrder  to  prove  the  loss;  and  I  have  reason  to 
bjjpUeve  that  the  practice  of  allowing  the  underwriters  to  make 
mt0  of  them  was  founded  on  a  notion,  that  every  man  might 
Oj^ine  into  a  Court  of  Admiralty  pro  intere$se  suo,  and  that  all 
ijMipkind,  therefore,  were  virtually  parties  to  such  proceedings. 
^9^it  notion,  I  apprehend  and  am  informed,  is  a  mistaken  no- 
fioD^  and  that  the  assured  in  a  policy  ci  assurance,  with  a  war- 
nuity  of  neutral  character,  could  not  be  admitted  parties  to  the 
proeedings  in  a  Court  of  Admiralty  for  such  collateral  purposes 
«a- those  for  which  they  must  of  course  claim  to  be  admitted. 
]^  4oes  not  become  me,  however,  for  that  reason,  now  to  impugn 
a  praetice  acted  upon  for  so  long  a  series  of  years,  and  that  by 
qioa  whose  judicial  character  must  ever  be  looked  up  to  with 
leverence  in  this  country.  I  well  know  also,  bow  much  pro- 
perty has  been  affected  by  this  principle,  and  how  much  more 
may  now  be  afloat  on  the  faith  of  that  long  train  of  decisions  in 
Wesimuister^HAU,  by  which  the  principle  in  questicm  has  been 
sanctioned.  There  is,  indeed,  another  class  of  cases  arising  out 
of  foreign  sentences,  in  which  the  conduct  of  the  trench  Courts, 
regulated  as  it  has  been  by  the  ordinances  of  that  country,  has 
net  with  no  small  degree  of  reprobation,  and  where  the  Judges 
af  our  Courts  have  held,  that  unless  the  adjudication  by  which 
the  property  in  question  is  condemned  be  expressly  declared  to 
proceed  on  the  gpround  of  the  property  belonging  to  enemies,  they 
are  at  liberty  to  examine  the  propriety  of  such  sentence.  Of 
that  class  of  cases  I  will  only  say,  that  they  .have  not  yet,  from 
tlieir  antiquity,  acquired  that  stability  which  can  operate  to 
preclude  us  from  fully  examining  the  principles  upon  which  they 
bave  proceeded.  In  the  event  of  such  examination  taking 
place,  the  question  would  be.  Whether  such  sentences  of  con* 
demnation  must  not  be   presumed  to  have  been  founded  on 
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the  only  legitimate  ground  on  which  they  can  be  founded,  tit 
the  property  not  being  neutral  but  hostile?  and.  Whether  we 
are  ever  at  liberty  to  say  that  the  decisions  of  these  Conrts  an 
not  consistent  with  the  law  of  nations  !  I  think  I  should  feel  mi- 
self  under  great  difficulty,  if  called  upon,  to  admit  the  autho- 
rity of  some  of  the  decisions  upon  these  sentences.  In  the  pre* 
sent  case,  giving  effect  to  the  explanatory  agreement,  and  con- 
sidering it  as  part  of  the  contract,  it  seems  to  me  imposriUe  to 
contend  that  the  underwriters  undertook  to  receive  proofs  of 
the  property  being  American  only  in  case  it  was  not  condemned 
as  hostile  by  a  French  Court,  or  that  the  assured  undertook  thai 
no  such  event  should  happen.  The  intention  of  the  parties  seemi 
to  have  been  to  explain  themselves  in  this  way,  viz.  that  if  them 
was  a  warranty  of  American  property  in  the  policy,  yet  that  it 
should  not  be  so  construed  as  to  preclude  the  assured,  in  case  of 
a  loss,  from  proving  the  ship  and  property  to  be  American^  even 
though  a  French  sentence  should  condemn  them  as  not  beio|[ 
American.  If  this  be  not  the  legal effectof  the  agreement,  I  ha?o 
not  as  yet  been  able  to  learn  what  effect  the  agreement  is  to  have. 
Considering  that  in  case  of  capture,  that  capture  might  either  be 
followed  by  condemnation  or  acquittal,  the  underwriters  agreo 
that,  without  regard  to  the  consequences  of  that  event,  they  will, 
on  the  proofs  alluded  to  being  produced,  pay  within  a  definite 
period.  Those  proofs  are  to  satisfy  the  underwriters  of  two  points. 
viz,  that  the  ship  was  an  American  bottom,  and  that  the  cargo 
was  shipped  on  account  and  risk  of  Messrs.  Henderson^  Fergii$o», 
and  Gibson.  It  is  observable  also,  that  on  the  latter  point  the 
only  proofrequired  was  the  bills  of  lading;  whereas,  if  the  assured 
are,  notwithstanding  that  agreement,  to  remain  under  all  the 
legal  difficulties  to  which  they  would  have  been  exposed  if  noMJi 
agreement  had  been  entered  into,  we  must  recollect  that  the  bilb 
of  lading,  if  objected  to,  would  not  at  law  be  proof  of  the  fisict, 
which,  under  this  agreement,  they  are  brought  forward  to  esta- 
blish. We  must  suppose  the  parties  to  have  been  aware  that  the 
mere  act  of  capture  might  or  might  not  entitle  the  assured  to 
recover,  according  as  the  property  should  be  treated  in  the 
French  Court  of  Admiralty;  notwithstanding  which  the  under* 
writers  agree  to  pay,  without  abiding  the  judgment  of  the  French 
Court  upon  the  question.  Whether  the  property  was  American  or 

not  i 
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not?  The  explanatory  agreement,  therefore,  appears  to  me  to 
contemplate  an  adjustment  not  snbject  to  the  same  consequences 
to 'which  efery  other  adjustment  is  subject ;  and,  I  will  add, 
that  if  the  news  of  the  capture  had  been  accompanied  by  the 
▼ery  sentence  on  which  the  underwriters  now  rest  their  defence, 
I  think  they  must,  nevertheless,  have  paid  the  loss.  If  the 
House  should  adopt  this  course  of  reasoning,  it  will  be  unneces- 
sary to  decide  the  other  points  agitatied  in  this  case. 

Lord  Alvanley  (Ch.  J.  of  the  Common  Pleas).  After 
Ae  long  series  of  cases  in  Westminster- Hmtl,  in  which  foreign 
Mntences  have  been  received  for  the  same  purposes  for  which 
the  French  sentence  in  this  case  is  now  set  up,  and  the  long 
period  of  time  during  which  those  cases  have  been  acted  on  by 
the  commercial  part  of  this  country,  and  acquiesced  in  by 
Aie  legal  part  of  the  community,  I  cannot  admit  that  it  is 
still  open  to  this  House  to  decide  that  foreign  sentences  are 
not  admissible  evidence  in  suits  between  the  assured  and  the 
underwriters,  in  order  to  falsify  the  warranty  of  neutrality. 
Nor  do  I  feel  that  opinion  shaken  by  the  consideration  that  the 
point  has  never  yet  received  the  express  decision  of  this 
House.  At  this  late  period,  such  a  decision  upon  that  point 
88  the  Respondents  now  contend  for,  might  almost  induce 
the  merchants  of  London  to  shut  the  doors  of  Guildhall  against 
the  Judges.  It  gives  me,  therefore,  great  satisfaction  to  find, 
that  on  this  point  there  is  no  difference  of  opinion  enter- 
tained. Nor  has  any  person  a  right  to  complain.  It  being 
once  known  that  such  is  the  law  respecting  foreign  sentences, 
those  who  do  not  choose  to  subject  themselves  to  the  caprice 
of  a  French  Court  may  stipulate  in  the  policy  that  the  sentence 
of  a  French  Court  shall  not  be  adduced  in  evidence  against 
their  claim.  When  this  case  was  first  argued,  I  entertained 
considerable  doubts  respecting  the  effect  to  be  given  to  the  ex- 
planatory agreement ;  and  I  could  not  at  that  time  bring  my- 
self to  think  that  the  assured  were  thereby  relieved  from  the  dif- 
ficulty in  which  they  would  otherwise  be  placed  by  the  French 
sentence  of  condemnation.  I  now  concur  entirely  with 
my  Lord  Chancellor  and  those  of  the  Judges  who  think  that 
on  that  agreement  alone  the  present  case  may  be  decided. 
The  law  is  now  perfectly  clear,  that  a  warranty  of  Jmerican 
ship  includes  in  it  a  warranty  of  the  ship   having  on  board 
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Taylor  v.  Harris.  2Va».  rth. 

tN  this  case  notice  of  txjal  hayiog  I^n  griven  for  the  first  Sit-  If  aDefepdfnt 
tings  at  Westminster  in  last  Easier  Term,  was  afterwards  nighTbcforethe 
countermanded  to  the  second  Sittings  in  the  same  term,  whicl|  trialofacuuA 
was  on  the  6th  of  May.    The  Defendant  died  at  eleven  o'clock  y,  tera/anS^ 
at  night  on  the  5tb  of  May,     On  the  6th  the  cause  was  callcid  ^ift  obtained 
on,  and  a  verdict  passed  for  the  Plaintiff,  upon  which  verdict  ao^Oie  jiSg^ 
judgment  was  afterwards  signed ;  but  before  the  signing  thereof  ni«it  entered 
notice  of  the  Defendant's  death  was  given  by  the  Defendwt'9  will  be  set  * 

attorney.  "  T^^^iiS  to 

A  rule  nisi  having  been  obtained  on  a  former  day  for  setting  the  Court. 
aside  this  judgment. 

Best  Serjt.  shewed  cause.  Had  this  been  the  case  of  a  trial 
at  nisi  prius,  it  could  not  have  been  disputed  that  a  verdict, 
taken  after  the  death  of  the  party,  unless  that  death  hap- 
pened before  the  first  day  of  the  sittings,  would  be  good. 
Indeed  that  precise  point  wa9  deci4e4  in  Jacobs  v.  Miniconi, 
7  T.  £.  31.  It  remains  then  to  be  considered  how  far  Sit- 
tings in  term  differ  from  Sittings  at  nisi  prius.  Now  jjfc 
may  be  observed,  that  the  day  of  the  Sittings  ip  term  is  part 
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of  the  term,  and  as  such  is  referable  to  the  first  day  of  the  terur^ 
The  Defendant*  therefore,  in  this  case,  not  having  died  nntH 
after  the  first  day  in  term,  the  judgment  is  regtilar. 

Lord  Alvanlby  Cb.  J.  With  respect  to  the  case  cfJacoh 
V.  Miniconi^  it  is  to  be  remembered,  that  the  cans^  there  nugiit 
have  been  tried  at  any  period  after  it  had  once  been  entered  in 
the  Judge's  cause  paper :  and  nothing  but  fbe  multiplidty  of 
business  prevented  it  from  bmng  tried  on  the  fiM^day  of  tlie 
Sittings.  But  the  Sittings  in  term  neither  commence  with  the 
term,  nor  are  any  part  of  the  term ;  they  are  appointed  at  tb 
discretion  of  the  Chief  Justice ;.  and  if  a  cause,  from  never  hrr- 
ing  been  entered  in  the  cause  paper,  could  not  possibly  have 
been  tried  until  after  the  death  of  the  Defendant,  a  verdict  obr 
tained  after  his  death  cannot  stand.  Indeed  the  po$iea  is  maie 
up  as  of  the  very  day  on  which  the  cause  was  tried,  whereas  iv 
the  case  of  trials  after  term  the  postea  is  made  up  as  of  the  firit 
day  of  the  Sittings. 

RooKB  and  Chambrb  Js.  concurring,' 

Rnle  absohte. 


A  lanatic  may 
be  broaght  np 
by  kabeai  eot^ 
puf  from  Sl 
lMkt'%  Hoipi- 
tkl  to  be  tnr^ 
rendered  in 
ditchtrgeofhis 
bail. 


PiLLOP  V.  Sexton". 

f^AYfON  Serjt.  having  on  a  former  day  obtained  as  iabm 
^  corpus  directed  to  the  keeper  of  Saint  Luke\  Hospital,  (^ 
dering  him  to  bring  up  a  lunatic  for  the  purpose  of  being  ren- 
dered in  discharge  of  his  bail,  he  on  this  day  mentioned,  thattt 
obedience  to  the  habeas  corpus,  the  keeper  of  the  hospitd  at* 
tended  with  the  lunatic,  and  also  the  warden  of  the  Fkdf  to 
take  him  into  custody. 

Accordingly  the  lunatic  was  brougpht  intoiX>nrt,  andemrso^ 
dered  into  the  custody  of  the  warden  of  the  Fkei.da)  • 

■ 

(a)  Vide  SUtl  V.  Allan,  ante,  vol.  2.  p.  S62.  and  p.  437.  with  the  caies  tlicre  cM. 


No9,  26th. 

In  an  affidavit 
to  hold  to  bail 
the  addition  of 
**  manufac- 
turer" to  the 
Deponent's 
name  is  suffi- 
cient. 


Smith  v.  Younger. 


TN  an  affidavit  to  bold  to  bail,  the  Deponent  described  hioiielf 
''-  as  James  Smith  of  Wappins  in  the  county  of  MMdl^^ 


manufacturer. 


county 


LiMS 
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.   Lens  Serjt.  now  moved  for  a  rule  to  shew  cause  why  a  common        1803. 
appearance  should  not  be  entered,  on  the  ground  of  the  insnffi-      — — 
"^ciency  of  this  description,  contending  that  the  addition  of  ma-  ^^^ 

nnfacturer  was  too  vague,  and  would  vitiate  either  an  indictment     Youkcer. 
or  an  original  writ.  *•         ^ 

]    But  The  Court  thought  the  addition  sufficient  in  an  affidavit 
to  hold  to  bail. 

IjChs  took  nothing  by  his  motion. 


i; 


nam* 


OSBOKX  V.  GOUGU.  K09.t6th. 

^nr^HiB  was  an  action  brought  against  the  Defendant  as  a  magi-  A  notice  oim> 
-■    strate  of  the  county  of  Stafford,  for  maliciously  refusing  to  l^/o^r 
^EU^cept  sureties  for  the  Defendanfs  appearance  at  the  Quarter  S46.s.  e.ii» 
Sessions  to  answer  to  a  charge  of  a  misdemeanor.    At  the  trial  tith'i^^iiiuB 
before  Lawrence  J.  at  the  last  Assizes  for  the  county  of  Stafford,  oTtbe  Plain- 
-a  preliminary  objection  was  taken  to  the  notice  of  action  deli-  J^'thewoS 
Vered  to  the  Defendant  under  the  24  Geo.  2.  c.  44.  s.  1.  as  not  "  oSBhrmmg- 
idescribing  with  sufficient  particularity  the  residence  of  the  at-  ^l^'ng'aie 
tomey,  which  by  that  act  is  required  to  be  indorsed  nn  the  no-  piace^of  h» 
lice.    The  description  was  "  IfiHiam  Spurrier  of  Birmingham  l^^l^ 
in  the  county  of  IVarwicK  attorney  for  the  within-named  fftV- 
tiam  Osborn.*'    The  learned  Judg^  refused  to  nonsuit  the  Plain- 
tiff, and  the  cause  baring  proceeded,  a  verdiot  was  found  f^r 
the  Plaintiff*  with  SOO/.  damages.     . 

A  rule  nisi  having  been  obtained  upon  a  former  day  for  set- 
ting aside. this  verdict  on  the  ground  of  the  objection  taken  at 
ibe  trial. 

Shepherd  and Oiu/o»  Serjts«  now  shewed  cause:  and  in  the  first 
place  produced  an  affidavit,  the  object  of  which  was  to  shew  that 
tlie  residence  of  Spurrier  was  well  known  both  to  the  Defendant 
and  his  attorney  before  the  commencement  of  the  action.  They 
then  contended,  that  the  notice  was  sufficiently  particular  accord- 
ing both  to  the  spirit  and  letter  of  the  act,  the  wottk  of  which  are, 
'"  on  the  back  of  which  notice  shall  be  indorsed  the  name  of  suc^ 
*'  attorney  or  agent,  together  with  the  place  of  his  abode."  They 
admitted  that  Middlesex  or  Lot^don  would  be  an  insufficient  descrip- 
tion of  the  residence  of  an  attorney,  because  under  those  names  are 
comprised  many  districts ;  whereas  iu  Birmingham  there  was  but 
tfoe  parish,  atthoiq^  there  were  many  streets ;  andihey  urged  that 

*  Vide  Miff  V.  De  Burfft,  tCvn^h.  1^. 

Blotter 


S5l 


CASES  ikMICHAELMAiS  TERM. 


1803. 


OSBURN 
V. 

•[552] 


a  leftter  addressed  to  him  by  the  description  in  the  notice  would 
undoubtedly  have  found  him.  They  observed,  that  a  ease  of 
Fergusson  v.  Jddingtoti,  whicli  had  been  mentioned  to  Mr. 
•Justice  LdYtrence  at  the  trial  in  support  of  the  objection,  had  been 
iDcorrectly  stated;  for  the  notice  to  the  Defendant  there,  whoirts 
9ued  as  a  magistrate,  "was  said  to  have  been  indorsed  with  the  naones 
of  the  Plaintiffs'  attornies,  and  "Essex-street,**  as  the  place  of  tbdr 
residence,  which  Lord  Kenyon  held  to  be  an  insafficient  itotice; 
whereas  in  truth  the  notice  was  only  indorsed  with  the  names  of 
the  attornies,  and  no  place  of  teddence  whatsoever  was  added. 
They  relied  on  the  case  of  Wood  and  Others  y.  Folliott  {a),  T, 

26  Geo.  3. 


(a)  Wood  and  Othert  y.  Fotluitt^C^B.Tr, 
1786.— Motion  furanew  trial  InfHii  action 
against  ofliccn  of  excise  for  seising  a 
vessel  belonging  to  the  Plaintiff.  By  S3 
0,'S.  e.  70. 1.  ^0.  DO  writ  shall  be  sued 
•gainst,  nor  a  copj  of  uny  process  scived 
tipon,  any  officer  of  excise  or  persbu'acting 
by  his  order,  or  in  his  aid,  tor  aby  thhig 
done  in  execution  of  their  office,  until 
one  calendar  month  next  after  notiCe  in* 
writing  shall  hare  been  delivered  to  him, 
or  left  at  the  usual  place  of  his  abode,  by 
the  attorney  or  agent  for  the  p^rty  Vrho 
intends  to  sue,  ie,  in  which  shall  be 
clearly  and  expliady  contained  the  cause 
of  action,  the  name  and  place  of  abode  of 
the  person  who  is  to  bring  such  action, 
and  the  name  and  place  of  abode  of  the 
skid  attorney  or  agent. 

The  notice  given  in  this  case  was  as 
follows ;   '*  Tg  Mr.  Dan,  Folliott,  com- 
mander of  His  Majesty's  cutter  Baracitta, 
You  hove  lately  seised  and  taken  a  cer- 
tain  sloup  or  vessel  called  the  Antigua 
Packet,  the  property  of  IVm,    Wood  of 
Rotherhithe  in  the  county  ofSurrxi,  mer- 
chant, Alexander  Wood  me  of  the  same 
place,  mariner,  and  Otbom  J)evit$oH,  lute 
of  the  same  place,  mariner,  together  with 
her  cargo,  ^c. 
"  Donne  and  Cox,  FumiwaVs  Inn,  at* 
"  torney  for  the  said  W.  W„  A,  W.^ 
**  and  0.  D." 
Thii  cause  was  tried  at  the  last  Spring 
Assizes,  at  Launceston,  before  Mr«  Baron 
FioikaM,  who  was  of  opinion  that  the  no« 
tice'was  insufficient. 

Kir.  Serjt.  Rookct  in  support  of  the  non- 
suit, ta!d,  that  this  was  a  joint  action  by 
scToral,  and  one  •nly  is  described  at  all. 
The  reason  of  requiring  a  notice  is,  that 
Defendant  may  have  an  opportunity  of 
tendering  amends.  If  any-  one  had  re- 
kased,  it  would  have  done.  The  notice 
here  b  insufficient  as  to  any  of  the  Flti»> 


tiffs.    Though  the  Court  should  hold  flie 
detcri|ition  of  the  first  to  be  soffidAit, 
yet  that  of  the  others  is  deaHy  bad.  Tbe 
first  is  of  FtMktthUhc  in  the  coantj  of 
Surry,      1  haVean afidavit,  slating tUt 
there  are  16  streets  in  Rotherhithe  It  it 
no  more  than  sayliig'of  York,  NoCiorrf 
bail  so  described  would  be  bad.    .U  Is 
tlie  others,  *<  late  of  RMherhith^  b  m 
description  at  all  of  the  potty's  phoe  of 
■bode.    This  laat  description  is  co|aed 
from  the  statute  of  additions,  whicli  le- 
quires  the  addition  to  be  "  ofwhcfetkcy 
bo,  or  were  resident."     Tliis  cAse  is  lat 
new.    On  24  G.  2.  c.  44.  a  notice  tojof 
tibes  is  required  befdh;  any  action  cnie 
brought  agoinst  them.     Uk  Striddmi^. 
Ward,  at  Winton,  before  Mr.  J.  Tola, 
the  action  was  assault  and  false  iapmoa* 
ment,  for  committinf(  a  nan  returning  to 
the  parisli  from  whence  he  liad  removed 
The  notice  was  of  an  action  on  the  case, 
whereus  the  action  brought  was  ti«sp0« 
vi  et  armis.    Mr.  J.  Yatei  held  t lie  no- 
tice insufficient,  and  not  conformAle  to 
the  words  of  the  statute.    He  -would  pre* 
sunie  the  Justice  acted  well  till  tbeoon- 
crary  was  proved ;    and  he  could  lOt 
bluroe  a  justice  who,  knowing  himself  lo 
be  troubled  with  an  unjust' action,  shodd 
lay  lidd  of  this  or  any  other  trifling  ad- 
vantage to  nonsuit  a  Plaintiff.    He  abo 
cited  Taylor  n\id  FtH^Uk,  'B.R.M.lt8!. 
In  the  present  case,  the  tfuth  is,  that  oat 
of  the  Plaintiffs    lived   at  Nrwti^taw 
and  the  Defendant  could  not  6nd  tbe 
others. 

Mr.  Serjt.  Grott,  in  support  of  t^ 
rule.  He  hientloned  the  fase  of 
Striehlund  and  Wmni,  on  which  LoH 
Loughborough  said,  would  it  not  have 
been  enough  to  have  said  "  un  Mtion," 
mid  was  not  the  reit  svrplnsage?  [CoaU 
J.  All  that  tlie  statute  8a\s  it-ihe 
•cause  of  actiwt.]  Mr.  Sqjt.  (frmc  The; 
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'eo.  3.  in  this  cQort,  and  observed  tlif^t  the  case  of  Tay/pr  y. 
dcA  (d),  cited  7  T*  JR.  685.,  was  perfectly  distingvisbi^e 

the  presei^ty  the  notice  in  that  case  haying  been  signed  by 
ittoroey  thus,  *^ CSiven  nnder my  hand  at  Durham"  which 
eyed  no  initelligenoe  of  his  place  of  residence. 
illiams  and  Lem  Seijts.  in  support  of  the  role,  <ri>served, 
the  Stat.  34  Uea.  2.  c,  44.  had  been  very  rigidly  eonstrned 
16  courts,  as  iq^peared  from  the  case  of  Lovelaid  v.  Curry, 
R.  631.,  where  it  was  determined  that  it  was  not  siif^ 
it  to  state  the  cause  of  action  in  the  notice  without 
ifying  what  particular  writ  or  process  was  intended  to  be 
but ;  that  if  a  particular  description  of  the  attorney's  re- 
ice  was  required  by  the  act  of  parliament,  it  was  no  answw 
e  objection  to  say  that  his  residence  was  known ;  that  the 

of  Birmingham  was  a  place  of  great  magpoitudo,  containing 
riety  of  streets,  and  fiO,000  inhabitants ;  and  that  the  ob- 
>f  the  statute  was  to  enable  the  Defendant,  without  difficulty 
ss  of  time,  to  find  out  the  attorney  and  tender  amends,  and 
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113  well  have  objected  to  the  num- 
the  stair-case  in  Furjuval'i  lum  not 
meaim}^,  where    tbf  ^loms^ 

J  Loui(hb§nmgh  Ch.  J.  I  ihiiiit  the 
is  su^ci^Qi*  and.that  it  answers  all 
rposes  uf  the  act.  Tlie  intent  of  it 
at  tlie  p^rty  aliould  liave  ao  oppor* 
of  tenderifig  amends.     This  Is  an 

hy  partners.  The  description  of 
it  is  fuily  soUd^Qt.  A  letter  by 
)St  wui4d  havp  ^pu"^  theiq ;  so 
a  porter.  Tlie  case  of  bail  is  dlf- 
on  appQM9t  of  th<5  tiine  the  Pltin- 
•  to  inquire.  I  do  not  think  that 
of  the  cases  cited  apply,  supposing 
D  jbie  well  decided.  At  to  die  «e- 
bjeclion,  if  the  notice  is  not  suffi- 
a  house  of  trade   with  partners 

could  bring  po  action. 
Id  J.    I  am  of  the  same  opinion ; 

requires  reasonable  inforaatioQ. 
se  of  hail  ii  llie  eftablifthed  prac- 
the  Court.  This  act  requires  two 
It  modes  of  information ;  the  resi- 
pf  the  attorney  and  the  Plaintifis. 
ih  J.  I  think  this  jiotice  is  suffi- 

clear  and  explicit  within  Uie 
ig  of  the  act.  ,  Rule  ^bsojute. 
I^f .  23  Geo.  3.  Taylor  and  Tentoickt 
ricd  at  Durkiun. 

w«s  a^fcUMiii^)9jtajji»UQeof 


the  peace,  foonded  on  a^ warrant  granted 
by  the  1>efciidABt  on  e  conWi^tion  under 
tb^  militia  ac^ 

At  the  trial  it  was  objected  that  the  no- 
tipe  way  Uisufipient,  Jqi  \\mk  the  ftatitip 
p/24(?.  t«  c«44.  s.  1.  requires  that  the  at- 
torney or  agent's  name  most  be  indorsed 
on  t|ie  bi|ck  of  it,  together  with  tiie  plecp 
of  his  oiMxle.  The  notice  in  the  present 
case  concluded  thus :  *<  Given  und^  my 
hand  at  Durham,  the  11th  day  of,  jrf, 
Bichard  Ratcliffe,  attorney  for,  ^c. 

Mr.  WaUaee  said,  the  reason  of  the  pet 
requiring  ihit  was  that  the  pi^rty  nigl^ 
make  a  tender  of  amends.  The  |ict  ooes 
not  require  to  be  signed  by  the  attorney. 
If  be  had  indorsed  it  ••  Atc^rd  2ia^cUfe, 
attorney  at  Durham**  it  would  have  done. 
This  was  no  more  than  saying  lie  signed 
it  at  Durham,  and  was  lio  coimmunicatJioJi 
of  Durham  being  his  place  of  abode. 
fThe  real  fact  was  that  he  was  a  lodger  aC 
/>i&rAam.] 

Lord  Mansfield,  The  truth  of  it  is  this; 
in  favour  of  justices  of  the  peace  the  ligii- 
lature  Jias  thought  fit  lo  prescribe  a  Dre- 
cise  form.  Whether  right  or  not  !t  noes 
not  matter,  iliis  notice  does  not  tell  yom 
the  place  of  abode.  In  words  he  mufit 
tell  you  his  place  of  his  abode. 

WiUii,  AUthurtt,  and  JBiti/er,  Josticet, 
i^ece  of  jyi^esave  opinion.  Noi||pltrntjBied. 

thai 
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1803.        that  it  was  therefore  no  sufficient  answer  to  say,  that  the  rai- 

— "^—      dence  might  be  found  according  to  the  description  and  hj  a 

^^^*^^       reference  to  the  post-office.    They  contended,    that  althovgli 

OouoH.       Rotherhithe  wais  held  to  be  a  sufficient  description  in  the  case  ^f 

Wood  V.  FolUottf  it  by  no  means  followed  that  Birminghamt 

which  is  a  much  larger  and  more  populous  |4ace,  is  suffident 

in  the  present  instance ;  besides  which,  some  stress  appeared  to 

have  been  laid  in  that  case  on  the  circumstance  of  the  pbee 

described  being  the  situation  of  a  house  of  trade,  which  is  a 

matter  of  greater  notoriety  than  the  office  of  an  attorney;  aad 

that  the  case  of  Taylor  y.  Fenwick  was  not  cited  as  in  point,  but 

merely  to  shew  how  strict  a  construction  had  been  put  by  the 

Courts  upon  notices  under  the  24  Geo.  2.  r.  44. 

Lord  Alvanlby  Cb.  J.  The  24Geo.  2.  was  framed  for  the 
protection  of  magistrates  against  whom  actions  should  be 
brought  for  any  thing  done  by  them  under  colour  of  fheir 
offices ;  but  I  have  no  difficulty  in  saying,  that  the  present  De- 
fendant has  had  the  protection  which  the  statute  was  intended 
to  afford  to  persons  in  his  situation ;  for  the  notice  which  has 
been  given  would  certainly  have  enabled  him  to  avail  himself  of 
all  the  benefits  conferred  by  the  act.  The  act  certainly  re- 
quires not  only  that  the  name  of  the  PlaintifTs  attorney,  but 
the  place  of  his  abode  should  be  indorsed  on  the  notice.  Here 
it  is  objected  that  the  words  *'  of  BirmingkanC*  are  not  a  suf- 
ficient description  of  the  attorney's  place  of  abode,  on  account 
of  the  extent  of  the  town  of  Birmingham.  The  interpretatioD 
which  I  put  upon  the  statute  is  this,  that  if  the  place  indoned 
upon  the  notice  be  the  true  place  of  the  attorney's  abode,  it  lies 
on  the  Defendant  to  shew  that  such  description  has  not  afforded 
him  the  opportunity  of  taking  advantage  of  the  act  of  parliameat 
In  this  ease  no  evidence  has  been  offered  to  shew  that  fVm.  Spur- 
rier could  not  have  been  found,  if  reasonable  dilige«nce  bad  been 
used.  It  is  admitted  that  the  case  of  Taylor  y.  Fenwick  did  sot 
decide  the  point  now  in  dispute ;  for  the  objection  there  was  not 
that  the  place  of  abode  was  insufficiently  described,  but  that 
nothing  was  stated  but  nierely  the  place  at  which  the  notice  was 
signed.  The  other  two  cases  appear  to  me  to  be  in  favour 
of  the  Plaintiff.  That  of  fVood  v.  Folliott  is  extremely  strosg. 
The  excise  laws  require  that  the  place  of  abode  both  of  the 
Plaintiff  and  his  attorney  shall  be  stated  in  the  notice ;  sod 
the  Plaintiffs  in  that  case  being  three  partners,  one  of  them 

was 
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was  described  as  of  the  place  where  the  business  was  carried  on,  1808; 
and  the  others  as  "  late"  of  the  same  place ;  yet  the  Coort  held  ^^^^^^ 
the  description  sufficient.    In  that  case  the  Court  were  equally  ,. 

called  upon  to  take  notice  that  Rotherhithe  was  a  large  place,  as 
we  are  called  upon  to  take  notice  that  Birminghafn  is  a  large 
place.  This  notice  has  been  compared  to  a  notice  of  bail ;  but 
it  differs  in  this,  that  a  notice  of  bail  is  regulated  by  the  pecu- 
liar practice  of  the  Court ;  and  being  only  a  two  days'  notice, 
must  necessarily  be  very  accurate,  or  the  time  of  inquiry  will  be 
elapsed  before  the  bail  are  found.  As  the  Defendant  in  this 
case  does  not  appear  to  have  been  put  under  any  difficulty  in 
consequence  of  the  generality  of  the  notice,  I  think  we  ought 
not  to  grant  a  new  trial. 

RooKB  J.  I  am  of  the  same  opinion.  The  statute  only  re- 
quires such  information  to  be  given  as  will  enable  a  Defendant 
to  tender  amends ;  but  it  does  not  require  such  information  as 
precludes  the  necessity  of  all  enquiry.  Suppose  the  street  were 
stated^  but  not  the  number  of  the  house ;  in  that  case  some  in- 
qairy  must  be  made.  Prima  facie  this  notice  appears  to  me  to 
be  sufficient  4  if  the  Defendant  had  experience  any  d^culty 
from  the  size  of  the  town,  or  the  number  of  persons  of  the  same 
name  living  in  it,  that  fact  might  have  been  shewn.  I  agree 
wkh  my  Lord,  that  the  notice  required  by  the  statute  is  not  like 
a  notice  of  bail ;  for  unless  the  description  in  the  latter  be  ex- 
tremely accurate,  the  time  for  inquiry  after  the  bail,  which  is 
very  short,  may  be  consumed  before  they  are  discovered.  But  in 
this  case  a  whole  month  is  given  for  tendering  amends  before 
the  Plaintiff  can  commence  his  action. 

Cham  BR  E  J.  I  entirely  agree  with  the  rest  of  the  Court. 
The  case  of  bail  does  not  appear  to  me  to  bear  any  analogy  to 
the  present.  The  persons  respecting  whom  notices  are  to  be 
given  in  cases  of  bail,  are  often  in  obscure  situations,  and  the 
time  allowed  for  finding  them  out,  and  inquiring  into  their 
character  and  sufficiency,  is  no  more  than  two  days*  But  in 
the  ease  of  notices  under  the  statute  a  month  is  allowed  for 
finding  out  the  attorney  before  an  action  can  be  brought,  and 
the  persons  to  whom  the  notice  relates  are  the  officers  of  the 
public  courts  of  justice.  I  agree,  indeed,  that  the  description 
ought  not  to  be  quite  vague ;  perhaps  such  a  place  ought  to  be 
stated  as  may  be  sufficient  for  a  venue.  But  where  such  a 
description  as  the  present  is  given  no  difficulty  can  arise.  The 
Attorney  might  easily  have  been  found  by  application  to  the 

post* 
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1908.  post-office.    The  trae  rale  seems  to  me  to  be,  that  such  leuao- 

able  notice  eaght  to  be  gireo  as  will  enable  the  Defendant  to 

0»«"  make  a  tender. 

GorcB.  Rule  duchargedo 


MCLLERV.  HaRTSHORNE. 
IiaelMea-      'T^HIS   W^B  SB    SCtlOD    Oil    a    pollcy  of   aSSUFaOCe    OD  good$. 

oanr  ^t  >».  if^  decliiation  cooasted  of  three  coants ;  the  first  was  on 


r  3«T 
4ICU  .sun 


$ene«i7  juun  ^  r^^^»  ^  second  was  on  an  adjustment,  and  the  third  for 

i  awi  received.    The  Defendant  pleaded  the  general 


.u  t  M^  2!S$:k.  xai  :be  cause  coming  on  to  be  tried  before  Liord  Alvankji 


A 


C^  J.  tf  the  Guildhall  Sittings  after  last  Michaelmas  term,  the 
riB  :x  BMC*  igfrracif  relied  upon  and  proved   was  fraud   in  effecting  the 


«M   1 


ToicT,  the  Plaintiff,  who  resided  at  Hamburgh^  and  sent  from 
liv  iVfeMif  «^  tikfocie  the  letter  ordering  the  insurance,  having  been  aware  at 
^^ time  he  sent  that  letter,  that  the^ship  on  board  which  the 


iMi.  ■iivHM  c3Lr|:o  insured  had  sailed,  was  lost ;  accordingly  a  verdict  was 
^^iLHr^lw  ^^tJ  fcHT  die  Defendant.  But  before  the  Defendant  went  intp 
;p»  «ai>i  Mac  hS$  cise.  the  Plaintiff^s  counsel  objected  to  any  evidence  being 
;ir  »t  *r,«*  ««»  rereired  which  tended  to  avoid  the  contract,  insisting  that  .the 
IVtmdant  who  had  paid  the  premium  into   court  generally, 

!I^v7:mU.  without  confining  it  to  the  money  count,  had  thereby  admitted 
4«^>r  ax^mA-  the  raliditr  of  the  contract,-  and  the  Plaintiff's  right  to  recover 
v"W».  '^  ii  «<  *r^"*"  ^^'  *°*  ^^^  precluded  himself  from  offeriqg  ^ny  evidence 
*'*^^**  but  such  as  went  to  reduce  the  value  of  the  goods  insured, 
wt  w^w  ;«^  Hb  Lordship,  however,  overruled  the  objection. 
■^^^  ****  \  rule  WW  having  been  obtained,  calling  on  the  Defendant  to 

Mut^i^-NKtv  ^c'v  cause  why  a  new  trial  should  not  be  had ;  the  Defendaot!s 
*^*****  v»l^  attomoyin  answer  to  that  application,  made  an  afiidavit  stating  the 
Vi^t  m^kxn:  A^lb  wing  circumstances :  that  the  cause  was  tried  on  admissions  of 
^*  =^*JJ^  '"*  all  other  material  facts  except  the  question  of  fraad ;  that  the  PlaiQ- 
,iw,i"  tiiH\  in  a  bill  filed  in  the  Exchequer  against  the  underwriters,  foria 

^V^^*  commission  to  examine  witnesses  at  Hamburgh,  stsAed  the  precise 
yAvwvxNi  V  h«u  p^int  in  ifsne,  r/r.  the  fraud  in  antedating  the  letter  of  orders;  that 

^'^  Jw!!I^Hin.  *^"  ^^^  '^^^  ^  February  1803,  the  Defendant,  under  a  rule  for 
^  ^«  »rt«t«^     withdrawing  the  plea  of  the  general  issue,  pleading  it  de  novo  and 

^  1^  iW  I  IMC  ot  tb^  HM^nrv  Ksns  Dak)  in.* 

h  tW  i«K'  «4'  \>Mitt  K^  tiw  «i«aMiutioB  of  wiinettes  by  cominisuoii  cipress  ikst  the  ^posiduHff 
«4|M«w^  M  H*mU,Tf^  »iui  Ln^cfc  are  to  be  taken,  and  the  comnibsiQo  is-directed  to  persons  at  Hfia- 
|«««4«  ^^^  <\t<iKr»  \«f  brinftinfi  witnesses  from  iMhtck  to  Htanburgfam^i  to  be  allowed  a|ioutaxatioii. 

*  And  lec  Ttetmhu-  v.  Brock,  2  Taunt.  361. 

paying 
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'the  Defendant  not  Imving  sheim  tfa«l  the  bill  j^f  tlie  dranver  1BD8. 
%bicfh  he  had  In  his  bafnds,  and  which  he  imA  wcmM  be  paid,  ' 
iras  not  "paid,  it  most  be  presumed  that  it  was  paid,  if  bo,  the  ^^'^^^ 
D^endant  had  specially  appropriated  a  part  of  the  nmoant  to  BsimtTT. 
the  Plaintiffs  nse.  In  Israel  v.  Dtmghs,  1  AT.  BL  289,.  the 
Court  of  Common  Pleas  held  that  an  aiotion  for  money  had  and 
teceiyed  might  be  maintained  tigtiinst  4he  Defendaints,  wife  being 
indebted  to  one  Del  Falle  for  brokerage,  stnd  Dei  FaUi  l>eing 
indebted  to  the  Plaintiff  for  money  lent,  Del  FalU  gHve  an  cnrder 
to  the  Defendants  to  pay  the  Plaintift  tJie  scmi'dtte  from  them  to 
himself  as  a  secnrity;  which  order  was  accepted  by  the  Plain- 
tiff, and  on  which  the  Plaintiff  lent  Del  VnKe  «  Anther  snm. 
In  that  case  the  Defendants  had  not  actually  received  money  ^ 
belonging  to  the  Plaintiff  any  more  than  the  Defendants  in  this  ^ 
case,  yet  the  Court  held  Ifhat  the  "fidr  effect  of  the  transaction 
was,  that  the  Defendant  might  be  deemed  to  have  received  mo- 
ney to  the  Plaintiff's  use ;  Lord  Loughborough  observing,  that 
they  were  estopped  by  their  own  promise.  So  in  Fenner  y, 
Medres,  '2  BL  1269.,  the  action  for  money  had  andTeoeived  was 
leld  to  be  maintmnable  in  iuvour  ofthe  assignee  of^regpotiden- 
tia  bond,  ivhere  the  obligor  had  engaged  l^  an  indorsement  to 
.pay  the  s&me  to  any  assignee.  The  sbme  doctrine  is  supiported 
by  the  case  of  Grant  v.  Vaughan,  8  Burr.  1516.,  where  it  was 
laid  down  that  the  holder  of  a  note  made  payable  to  bearer 
might  maintain  an  action  for  money  had  and  received  against  .- 
the  drawer.  It  only  remains  then  to  be  considered,  whether, 
as  the  Defendant  acknowledged  to  the  Plaintiff  that  be  had  a 
bin  in  his  hands  belonging  to  the  drawer  of  the  bill  which  would 
'be  paid,  it  roust  not  be  presumed  that  it  was  paid,  and  that  he 
deceived  the  money,  since  the  contrary  was  not  shewn.  To  this 
[  point  the  case  of  Longchamp  v.  Kenny,  Doug.  J37.,  maybeeited. 
There  the  Defendant  having  got  possession  of  a  masquerade 
ticket  given  to  the  Plaintiff  to  dispose  of,  and  which  the  latter 
was  to  account  for  to  the  owner,  -upon  being  required  by  the 
'  crwner  to  pay  the  produce  of  it,  said,  "  Well,  if  I  had  it,  what 
then  ?  Go  to  the  person  who  received  it  of  you,  and  let  him  pay 
it,"  upon  which,  the  Plaintiff,toavoidarrest,  paid  the  value  of 
the  ticket  to  the  owner,  and  brought  an  action  for  money  had  and 
received  against  the  Defendant  and  was  permitted  to  recover  in 
ihnt  form  of  action.  The  Court  in  that  case  said,  that  if  the 
Defendant  had  sold  the  ticket  and  received  the  value  of  it,  it 
was  for  the  Plaintiffs  use,  the  ticket  being  his ;  and  that  as  lie 

•had  ^ 
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1808.       in  this  case  did  or  di4  not  admit  the  contracts  and  estabUsh  the 
Plaintiff's  right  of  action ;  because,  under  the  circmBJitanoet  of 


JiuLLiR     ^j^^  ^^^^  ^^  ^1^^  ^^  Plaintiff  is  not  at  liberty  to  aT^  himaelf 
U4ETSBORNI.  of  such  an  objection.    The  Defendant  paid  the  preminmi  into 
court  on  the  7th  of  February ^  and  after  that  act  done  bj  him. 
^  the  interrogatories  and  cross-interrogatories  were  comjBiunicated, 
all  tending  to  establish  that  finud  which  was  the  only  pQini  ia 
dispute,  and  the  examinations  at  Hmnlmrgk  were  permitted  to 
proceed.    Indeed*  up  to  the  time  of  the  trial,  th/e  aame  condaet 
was  pursued  by  the  Plaintiff,  and  the  question  therefore  is.  Whe- 
ther we  ought  to  listen  to  such  an  (Ejection  a^  lias  been  takes 
to  the  evidence  offered  on  the  part  of  the  Defendant,  when  the 
Plaintiff  himself  induced  him  to  procure  that  evidence  ?  As  soon 
as  the  money  was  paid  into  court  the  objection  should  have  been 
communicated,  and  not  having  been  communicated,  we  are  sD 
most  clearly  of  opinion  that  the  Plaintiff  is  not  now  at  libertj 
to  object  to  the  receipt  of  the  evidence  in  question.  . 

Rule  discharged. 
Two  other  points  afterwards  arose  in  this  case.  Eight  actions 
had  been  commenced  respecdng  the  same  risk,  four  upon  one 
policy,  which  were  consolidated  by  one  niie^  and  four  upon  ano- 
ther policy,  which  were  consolidated  by  another  rule ;  but  both 
consolidation  rules  were  entered  into  previous  to  the  paymedtof 
money  into  court.  One  cause  under  each  rule  was  set  down  fv 
trial ;  and  after  the  present  cause  had  been  tried,  the  Plaiotiff 
withdrew  the  record  in  the  other.  In  taxing  the  costs,  the  pro- 
thonotary  allowed  to  the  Plaintiff  the  costs  of  the  three  short 
causes,  which  depended  on  the  event  of  this  cause,  up  to  the 
time  of  paying  the  money  into  court,  and  in  taxing  the  costs  of 
the  commission,  which  by  the  rule  had  been  made  to  abide  the 
event  of  the  trial,  refused  to  allow  tlie  Defendant  the  expeaces 
of  taking  the  examinations  at  Hamburgh,  or  of  bringing  wit- 
nesses from  Lubeck  to  Hamburgh  to  be  examined  under  the  com- 
mission, only  allowing  the  <costs  of  the  commission.  In  conie- 
quenoe  of  this,  a  rule  niii  was  obtained  for  the  prothonatoiy 
to  review  his  taxation,  in  support  of  which«  as  to.  the  first  point, 
the  case  of  Burstall  v.  Hortier,  7  T.IL  372.,  was  relied  up^» 
where  the  Court  of  Kings  Bench  held,  that  by  the  fieur  constmc- 
iion  of  the  consolidation  rule,  the  Plaintiff  was  bound  as  well  as 
4he  Defendant,  and  that  as  a  nonsuit  in  one  action  was  oonclnsifO 
in  all  the  others,  the  Plaintiff  was  not  entitled  to  costs  in  any  of 
£  5fi9  ]     ^em,  even  up  to  the  time  of  the  money  being  paid  into  court; 

and 
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And  it  was  intimated  that  the  case  of  IVilioH  v.  Place^  ante,  vol.  2.        1808. 

p.  96.9  where  a  contrary  practice  had  been  stated  by  theprotho-      

notary  and  adopted  by  the  Court,  was  founded  on  a  mistake.  ^v.^'^ 

Bat  on  this  point  The  Court  were  of  opinion  with  the  protho-  HAmrtHomiiB. 
notary,  tfaiokin|^  the  practice  of  this  Court  more  reasonaMe  than 
that  of  the  King^s  Bench,  for  that  the  Defendant^  by  payinff 
money  into  court;  admitted  that  the  Plaintiff  was  right  td^that 
amodnt^and  that  the  Plaintiff  therefore  ought  not  to  be  deprived 
of  tklote  eosts  which  he  had  been  led  into  by  the  Defendant. 

"In  support  of  the  second  point,  the  particular  words  of  ibe 
rale-  of  this  Court  under  which  the  commission  was  issued  worer 
ifeferred  to,  namely,  **  to  examine  witnesses  at  Hamburgh  and 
Lnbeek"  and  consequently,  as  the  commission  was  directed  to 
persons  resident  at  Hamburgh,  the  witnesses  resident  at  Lmbeck 
must  be'^brought  to  Hamburgh. 

And  The  Court  assenting  to  this,  directed  the  prothonotary  to 
allow  the  expeuces  of  taking  the  examinations  at  Hamburgh, 
and  of  bringing  the  witnesses  from  Lubeck  to  Hamburgh. 


Whitwell  V.  Bennett.  ir«v.  satfaL 

JssuMPSit.    The  first  count  of  the  declaration  was  on  a  bill  if  a  ^iU  drawn 
-"  of  exchange  for  30/.  dirawn  by  one  John  Ctouch  on  the  D^  SdcdlSh^* 
fendant,  payable  to  the  order  of  J^F.,  accepted  by  the  Defendant,  »«  »» dmwn  by 
and  indorsed  to  the  Plaintiff.    The  second  count  stated  that  the  the"ariaiictU 
Defendant,  according  to  the  usage  and  custom  of  merchants,  ^^^• 
made  his  certain  draft  or  Order  in  writing,  commonly  called  a  bankers  ^eck 
banker*s  draft  or  check,  upon  Messrs.  Praed  and  Company  for  i».«J^atedis 
80/.,  and  delivered  the  same  to  the  Plaintiff,  and  arerred  a  pre-  a  bill  bein^ 
sentment  for  payment  and  refusal.     There  were  also  counts  for  ff'T'd***  '^^to 
money  paid,  money  laid  out  and  advanced,  money  had  and  re*  the  drawee  for 
ceived,  and  on  an  account  stated.    At  the  trial  before  Lord  At-  «c^P^««e,the 

'  •  •    'Alter  on  ac- 

vinley  Ch.  J.  at  the  Guildhall  Sittings  after  last  Trinity  term,  cepting  it  laidr 

the  bOl  4ecta)red  dpOn  in  the  firist  count,  when  produced,  ap-  SlareVitES^ 

peared  to  be  driftwn  by  one  John  Couch,  instead  at  John  Crouch,  from  the  drawer 

as  alleged.    It  was  proved  that  when  the  bill  was  presented  to  |^d  S^tM^' 

iheDefehdant,  he  accepted  it,  saying,  that  though  CoMcA  bad  not  had  a  bill  of  the 

'•■••.  ••     .  drawer  in  his 

hands  whicli  would  be  paid,  be  would  take  all  risks.  Held  that  this  conversation^  together  with  the 
bill  accepted  by  the  Drawee,  did  not  amodnt  to  suffident  tvidence  to  entitle  the  indorsee  to  recover 
ftgainat  liie  drawee  the  amount  of  tli^  bill  tocepted  on  m  count  for  money  had  and  received.* 

•  And  sec  Waynam  v.  Bond,  1  Campb.  ITS.     Witlet  v.  Barrett,  2  Stark.  Ni. 

PA  sa.*  -  *•!.  >  !■     ^  •    .      •■    ■  . ...  I 

remitted 


Whitwbll 
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1803.  ramitted  to  him,  yet  that  he  expected  be  would  do  aa  in  9  few 
days,  and  that  as  he  had  a  bill  of  Omch  m  hia  h»v4$  fox  WU 
which  would  be  paid,  he  would  take  all  mks  upon  himself,  aad 
BiNMiTT.  aocordingly  gave  the  Plaintiff  a  cheek  upon  his  bankers  Menrs. 
Prded  and  Go.  for  80/.  post-dated,  so  as  w}t  to  be  reeelTahls  st 
the  banker's  wntil  after  the  time  at  which  the  Defendant  esr 
peoted  a  remittanoe  from  CoucL  Hie  Defendant  aftenwdl 
finding  that  Couch  did  not  remit,  stopped  the  payment  of  ths 
draft.  Upon  this  evidenoe  it  was  objected  for  the  Defendsnt, 
that  the  variance  between  the  name  of  the  drawer  staffed  in  tike 
first  count  of  the  declaration,  and  that  which  a{4>eared  upon  the 
bill  ¥ras  fiital  with  respect  to  that  count ;  and  secondly,  that  As 
draft  being  post-dated  was  void,  not  being  within  the  exemptiea 
of  the  81  Geo.  8.  c.  25.  «.  4.  Lord  AhamUg  was  of  opinion  tbsl 
the  first  objection  was  fatal,  but  directed  the  jury  to  find  a  vo^ 
diet  for  the  Plaintiff*  on  the  other  counts,  reserving  liberty  to  the 
Defendant  to  move  the  Court  to  set  that  verdict  aside.  A  riki 
nisi  having  accordingly  been  obtained  on  a  former  day* 

Shepherd  Serjt.  now  shewed  cause.  After  tlie  case  of  AUen 
v.  Keeves,  1  East,  435.,  it  is  impossible  to  contend  that  the  draft 
in  this  case  is  within  the  exception  contfliaed  in  the  4th  secfioa 
of  31  Geo.  3.  c,  35t  Consideripg  tbQ  draft  however  v  ont  of  die 
question,  the  verdict  may  bo  supported  upon  the  money  connfi. 
Although  there  was  not  originally  that  privity  between  these 
parties  which  exists  between  the  drawer  and  acceptor  of  a  bill, 
yet  the  circumstance  of  the  Defendant  promising  to  pay  the 
bill  because  he  had  another  bill  of  the  drawer  in  his  hands 
which  would  be  paid,  is  sufficient  primA  facie  evidence  to 
entitle  the  jury  to  presume  that  he  did  receive  the  monej 
upon  that  bill,  until  he  shews  the  contrary.  If  this  presumption 
be  allowed,  the  money,  which  the  Defendant  may  be  supposed 
to  have  received  upon  that  bill,  is  money  had  and  received  to 
the  drawer's  use,  which  he  has  promised  to  pay  over  to  the 
Plaintiff.  In  Tatlock  v.  Harris,  3  T.  R.  174.,  a  bill  of  exchange 
having  been  drawn  by  the  Defendant  amongst  others  upon 
himself,  in  favour  of  a  fictitious  person,  and  accepted  by  him, 
and  the  Defendant  having  received  the  value  of  it,  a  bo9& 
fide  holder  recovered  against  the  Defendant  upon  the  money 
counts ;  and  Lord  Kenyon  said,  that  it  was  an  appropriation  by 
the  Defendant  of  so  much  money  to  be  paid  to  the  person  who 
should  become  the  holder  of  the  bill.     In  this  case,  therefore, 

the 
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pa3fiiig  money  into  conrt^  paid  the  premioms  into  conrt;  tke        1808. 

Defendant  at  the  same  time  consenting  to  a  commission  for  the       

examinatiott  of  witnesses  at  Hamburgh ;  that  after  Che  money  so         ^v.^'* 

paid  in,  copies  of  the  interrogatories  and  cross-interrogatories  on  Habtsuoiivb* 

the  part  of  the  Defendant,  directed  solely  to  the  question  of  frauds 

were  communicated  to  the  Plaintiff's  attorney ;  that  on  the  18th 

of  February  1808,  the  attomies  on  both  sides  drew  up  a  written 

consent  that  the  depositions  taken  under  the  above  interrogator 

ries  and  cross-interrogatories  should  be  read  in  evidence  in  this 

cause  which  had  been  set  down  for  trial,  instead  of  one  of  the 

other  causes  in  which  the  consent  for  the  commission  had  been 

i>btained  (all  having  been  consolidated,  that  is,  four  upon  the 

ereat  of  this  cause,  and  four  upon  the  event  of  the  cause  set 

down ;)  and  that  the  Plaintiff's  attorney,  instead  of  appriang- 

the  Defendant's  attorney  of  any  objection  on  the  ground  of 

tii6  contract  being  admitted  by  the  mode  in  which  the  money 

bad  been  paid  into  court,  had  t>n  the  day  before  the  trial  of  the 

cause  applied  for  and  obtained  an  admiasion  of  the  subscription 

to  the  policy. 

Baffle^  Seijt.  shewed  cause  and  argued,  in  the  first  place,  that 
the  payment  of  tiie  premium  into  court  generaily,  was  not  such 
an  admisnon  of  tiie  contract  as  prednded  the  Defendant  from 
shewing  that  the  policy  was  void  as  having  been  fraudulently 
effected.  [But  as  the  Court  gave  no  opinion  upon  this  point  the 
alignment  is  omitted.]  Hdly,  He  insisted  tbat  the  tlidntiff  had 
waved  the  right  of  making  the  Objection  now  urged,  inasmuch 
as  he  had  by  his  conduct  put  him  t»  the  expence  and  trouble 
of  collecting  that  very  evidence,  the  receipt  of  which  he  opposed 
at  the  trial,  and  tiiat  the  Court  therefore  would  not  allow  him 
to  be  heard  upon  it. 

Shepherd  Seijt.  contri,  contended  that  nothing  but  a  poritive 
agreement  could  preclude  the  Plaintiff  from  insisting  on  a  point 
of  law ;  and  that  if  the  circumstances  of  his  having  prepared  to 
sikpport  his  case  upon  other  grounds  were  to  be  deemed  a  suffi- 
cient reason  for  preveating  bim  firom  insisting  on  a  legal  advan- 
tage, the  same  argument  might  be  used  in  every  case  where  a 
poilit  of  law  is  started  at  the  triid,  even  though  it  should  happen 
to  be  suggested  by  the  counsel  at  the  trial  tot  the  first  time. 

Cur.  adv,  vuU. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

L<»dALVANLEYCh.  J.  We  wish  to  be  understood  to  giveno 
opinion  upon  -the  point  whether  the  payinent  of  money  into  court 

in 
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1808.      had  not  produeed  the  ticket,  it  was  a  fior  praBomptioii  that  he 
-  had  sold  it. 

WBtTwiLL  FaughaH  Seijt  in  support  of  the  tele.  The  verdiGt  in  tUi 
BtHMftTT.  case  cannot  le  sastained  upon  the  money  oonnts,  for  it  haTiaf; 
been  expressly  found  that  the  Defendant  at  the  time  he  acceptrf 
the  bill  drawn  upon  him  by  Coueh^  had  no  eflSBcta  in  his  haiidsr 
though  he  ecqpected  a  remittance  from  Cottek,  his  aeeeptance  cm 
only  be  considered  as  an  acceptance  for  the  honour  of  the  drawv. 
None  of  the  cases,  therefore,  in  whicfa  an  acoeptanoe  has  hesa 
held  to  be  prim&  facie  evidence  of  money  in  the  hands  of  .the  ac- 
ceptor, are  applicable  to  the  present  case  ;  for  the  ciroomstaocas 
of  this  case  preclude  the  Plaintiff  from  saying  that  the  Hekmt^ 
ant  had  money  belonging  to  the  drawer  in  his  hands  at-  the  time 
of  the  acceptance.  ,  Indeed  the  argument  insisled  ujpon  far  Iha 
Plaintiff  goes  the  length  of  shewing  that  in  no  case  whateverisil 
necessary  to  declare  against  the  acceptor  upon  a  bill  of  exebaDgt: 
for  if  the  Plaintiff  in  this  case  ought  to  recover,  reaort  may  "d^ 
ways  be  had  to  the  money  counts,  and  the  bill  merdy  bean* 
ployed  as  evidence  in  support  of  those  counts.  The  ease  ef  Tfl-^ 
lock  Y.  Harris  is  perfectly  distinguishable  from  this :  th^pe  all  tto 
parties  were  privy  to  the  nature  of  the  transaction^  and  the  De^ 
fendant  had  allowed  his  name  to  be  used  upon  the  bill  for  tka 
purpose  of  raising  money.  With  respect  to  the  case  of  Long- 
champ  T.  Kenny f  it  was  there  shewn  that  the  valne  of  the  ticket 
which  the  Defendant  had  retained  was  five  guineas,  and  the  pe- 
sumptive  evidence  that  he  had  actually  received  that  sum  was  el- 
tremely  strong,  for  his  expression  on  being  charged  with  having 
received  the  money  amounts  almost  to  a  confesnon  that  he  had 
received  it.  In  this  case  the  only  evidence  to  oharge  the  De- 
fendant, is  bis  ackcowledged  expectation  that  a  bill  of  the  drawer 
in  his  possession  would  be  paid  when  due ;  but  item  canstai  thai 
he  was  not  deceived  in  his  expectation,  and  possibly  the  bill  stilt 
remains  unpaid. 

Ctfr.  adv.  vuU. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
LordALVANLEY.Ch.  J.  This  was  an  action  onabill  of  exchange 
with  a  count  on  a  banker's  check,  and  also  the  common  money 
counts.  On  the  first  and  second  counts  the  Plaintiff  is  precluded 
from  recovering,  by  objections  in  law  taken  on  the  part  of  the  De- 
fendant, which  are  insurmountable.  The  Plaintiff  however  insists 
that  he  is  entitled  to  recover  upon  the  count  for  money  had  and 
received.  Upon  that  point  the  question  for  our  consideration  arises 

OD 
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■  to  the  conrersation  which  passed  between  the  parties  at  the  time        1803. 
Vhen  the   Defendant  accepted  the  bill  drawn  upon  him  by      — — 

i  Co^ch,  and  of  which  the  PlaintiflFwas  indorsee.     At  that  time    Whitwhl 

■  the  Defendant  told  the  PlaintifF  that  he  Expected  remittances     Binmitt. 
ki  fmn  Goifch,  Bud  that  as  he  had  atnll  for  80/.  belonging  to  Ct)uch 

■  in  his  hands,  which  would  be  paid/  he  would  run  all  risks,  oni. 
.1  accordingly  gave  the  Plaintiff  a  cheek  upon  his  banker.     The 

■  question  then  is,  whether  this  declaration  of  the  Defendant's  bd 

■  not  prima  fade  eyidenoe  that  tl^e  80/.  bill  was  paid  ?  for  if  that 
^  IhU  was  paid  the  Action  for  money  had  and  received  would  b^ 
^maintainable  oti  the  ground  of  the  Defendant's  specific  appro- 
ripriatioin  of  that  money  to  the  payment  of  the  l^aintiff's  demand. 
,It  has  been  contended  that  the  above  declaration  of  the  De- 
gfendanf  8  puts  it  upon  him  to  shew  that  the  bill  was  not  paid,  tn 
^support  of  this  proposition  the  case  of  Jjongchampy.  Kenny  was 
|Telied  upon,  where  Lord  Matufield  held  that  the  sale  of  a  ticket 
.and  the  receipt  of  the  price  by  the  Defendant  might  be  presumed 

.against  hun  unless  he  produced  the  ticket.     But  in  that  case 
.there  was  abundant  evidence  out  of  the  Defendant's  own  mouth 
that  he  had  received  the  price  of  the  ticket  till  he  proved  the 
contrary.     ludeed  there  waa  another  circnmsiance  in  that  case 
which  distinguished  it  from  the  ^resdnt»  viz.  that  the  Defendant 
there  had  complete  notice  of  the  questioil  which  was  to  be  tried 
^between  himself  and  the  Plaintiff^  and  could  not  be  surprised  by 
'the  form  of  the  count  under  which  the  Plaintiff  recovered.     In 
''this  case  it  was  undoubtedly  a  surprise  upon  the  Defendant,  for 
'he  came  to  trial  prepared  to  resist  the  counts  upon  the  bill  and 
'check,  and  to  shew  that  he  never  accepted  the  former.  It  would 
'be  going  too  far  therefore  to  presume  that  because  the  Defen<^ 
'"^dant  did  not  produce  the  80/.  bill  (Which  was  not  in  question)  he 
must  have  received  the  amount.    The  case  of  Longchamp  v. 
Kenny  therefore  is  distinguishable  from  the  present,  and  the 
!Plaintiff>  whatever  be  the  merits  of  his  case,  must  be  nonsuited. 

Rule  absoIute» 


Vot,.  III.  eo 
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If  bail  above 
be  put  in  and 
justified  within 
foat  days'from 
the  ruling  the 
Sheriff  to  bring 
In  the  body, 
the  Court  will 
tet  aside  all 
]>roceedings 
upon  the  bail- 
bond  com- 
menced pre- 
irious  to  the 
time  ofjustifi- 
cation.* 


Wriqht  V.  Walker, 

nPii  E  sheriff  bavln^  been  ruled  to  briQg  in  the  body  on  the  3U 
of  November ^  the  Ptaintiff  immediately  afterwards  took  an 
assignment  of  the  b^l-boQd,SQed  out  writs  against  the  ]>efendaii( 
Itnd  the  bail  returnable  on  the  25th,  and  delivered  declaratiooi 
agaiqst  them.  On  the  2$th  bait  above  were  put  iix ;  and  notiM 
of  justification  having  been  giveu,  the  bail  were  justified  widm 
the  fbur  daya  from  the  ruling  of  the  sheriff.  A  rule  having  been 
obtained  to  shew  cause  why  the  proceedings  on  the  bail-boiid 
should  not  be  set  aside  for  irregularity, 

Bayle^  Seijt.  now  shewed  cause,  and  contended,  thataMhoQgl 
the  Plaintiff,  after  taking  ao  a3aignment  of  the  bail-bond,  U  wH 
at  liberty  to  proceed  against  the  sheriff,  yet  that,  accoFfing  t» 
the  practice  of  the  court,  be  is  at  liberty,  after  mfing  tk 
sheriff,  to  take  an  assignment  of  the  bail-boiul  and  proceel 
thereon. 

SeUon  Serjt.  contri^  insisted  that  the  Plaintiff*  hy  ruling  tie 
sheriff  to  bring  in  the  body^  had  given  four  days  to  put  in  hail 
and  as  bail  had  been  put  in  within  that  time  the  Plaiiitifroiigkt 
not  to  have  proceeded  on  the  bidl-hond* 

The  Court  were  of  opinion,  that  as  bait  had  been  put  in  aal 
justified  according  to  the  rule  upon  the  sheriff,  it  was  not  c<hs- 
petent  to  the  Plaintiff  to  proceed  upon  the  bait-bond ;  though,  tf 
the  rule  upon  the.  sheriff  had  not  been  compKed  with,  the  Pluo- 
tiff  might  have  taken  an  assignment  ofthe  bail-bond,  and  han 
proce^^  upon  it  after  having  ruled  the  sheriC 

Rale  abaoIiitB* 


*  And  see  Blacl^ori  ▼•  Eswkkis,  1  B&i|;.  181. 


IN  THB  VouXY-pavtitu  Yram  of  QB0R6E  III.  505 

1808. 


Hesse  v.  Stevbnsou.  ^o*  jsth. 

i'l^if  IS  wa«  an  an  action  of  covenant,  tried  before  hoirdAlvanlty  Covcnam  by 
Ch.  J.  at  the  sittings  after  Easter  term  1803.     The  declara^  cenldirfhTret- 
tlon  stated,  that  by  dee^^poH  made  by  the  Defendant  on  the  5th  '"  ? '^^^V  ' 
of  Janyarjf  1802,  reciting  that  certain  letters  patent  had  been  iias  good  Hgiit. 
I^ranted  by  His  present  Majesty  to  one  Matthias  Koops,  bearii^  f""/T'**h  *! 
^date  respectively  the  17tb  day  of  February  and  the  18th  day  (rf*  to  assign  and  ^ 
Jf  ay  1801,  granting  unto  the  said  M.  Koaps,   his  exeentors,  Jjjg^*^^*^'!!** 
iadmiBistrators,  and  assigns,  the  sole  privilege  of  making  paper  he  has' not  hj 
firom  straw,   hay,  thistles,  waste  and  refuse  of  hemp  and  flax,  ^^/"^'i^^i* 
and  different  kinds  of  wood  and  bark,  for  the  term  of  14  years,  recU^  forfeited 
and  14  years,  from  the  respective  dates  of  the  said  respective  ^"Jritf he'A^ 
tettem  patent,  and  for  the  places  in  the  said  letters  patent  parti-  had  or  mighi 
cnlarly  and  respectively  mentioned ;  aiso  reciting,  that  the  said  life  ta^^  Hdd 
Jf;  Koops,  by  deed  of  assignment  of  the  26th  of  Frbruartf  1801,  tiiat  the  gene- 
assigned  over  certain  shares  cf  the  said  letters  patent  onto  James  fbnner^wo^s  of 
Stevens<m,  (the  Defendant,)  John  Forbes,  John  Hunter,  and  thecotenantis 
tVilliam  Tate,  theit  execvlors,  admimtf  ators,  and  assigns ;  and  hyl^ux^ 
giso  reciting,  tiMt  by  an  ad  of  parliament  passed  in  the  41st  year  i<  (he  aisignees 
ofHispresentMajest/sreignitwaf(aiiiotigother things)  enacted,  cat^eTbunk-  * 
that  it  should  alid  might  be  lowful  to  and  for  the  said  M.  Koops,  rnptintheirowa 
his  executors,  administrators,  and  assigns,^  or  any  or  either  of  adeed^kh 
fbem,  to  transfer  or  assign  the  said  letters  patent  respectively,  ^^^^^^  creditors, 
0r  either  of  them,  or  any  part  or  sbaf«r  parts  or  shares  thereof,  and  all  the  ere- 
mr  any  benefit  or  advantage  to  arise  tbe^from,  to  any  number  d'tors  who  maj 

_jk  ,.        w-v  «     1  #.  t  •  .«   sign  the  said 

9f  persons  not'  exceeding  00 ;  and  also  recitmg,  that  the  said  deed,  release 
Jumes  Stevenson  had  agreed  to  scdl  and  dispose  often  1000th  parts  J^'^  bs^krupt 

^  r  i^  from  all  actions, 

sr  shares  (jf  and  in  the  said  letters  patent  to  the  Plaintiff  in  con^  suits,  dainis, 
sMeratieB  of  the  sum  of  190Q(^  and  that  the  laid  James  Stewmou  *'^.  d«n<^nd> 

^         "^  against  him  or 

tssigned  liie  same  aeeordingly ;  Ihe  said  Jamn  SUfsensom  did  by  his  estate,  and 

dM  said  deed  poll  covmant,  promise  and  agree  to  aad  with  ^"^f.f^edfa^ 

Ihe  said  O.  L.  Heese,  his  executors,  administraton,  and  assigns,  all  the  creditors 

that  he  the  said  James  Sievatson  \mi  gpod  right,  fuU  pow^,  ^l^i^fgn^^^ 

lad  absolute  and    lawful  authoritf    to    assign    and    convey  arenotharred 

from  daiming 
as  assignees 
in*  bcncit  of  m  pateat-iight  preHwily  «blaiii«^  kif  l\m  kai4fM|A    A  paifmH»shl  for  the  ciclosive 
UMreise  of  an  ioTeiition  obuined  firom  the  Crown  bjr  an  niicertificated  baaknipc,is  affKted  by  the  pre* 
vibus  assignment  of  (he  coraiaifslonen,  ancf  vesn  in  th«  a&srgnees.* 

im  act  af  patUaiBciit»  Aiiipo«st4ngaiicli  iw<tr<pt-ftBPitnii|s  eaeculpss»  wisjnirtmurs,  im*«ipgM, 
SB  assign  the  right  to  a  greater  uumher  of  persons  than  allowed  by  the  letters  patent,  and  dectaiWl  So 
&e  a  pablic  act,  does  not  enable  either  the  bankrupt  or  bis  assigns  to  make  a  better  title  than  they  conld 
before  the  act. 

*  AndseeMaiT.i<<liiiiu<m,3B  &A.f25~2S8.    JLoRgmaii v.  TW/ip, fN.  R. 67— M. 
Me$  w.  Bcnvw,  4  Taunt.  75i— 758. 

O  O  2  the 
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1808.  the  said  ten  1000th  parts  or  shares  of  and  in  the  said  letten 
patent  and  concern  for  making  paper  from  stn^w  and  other  base 
materials,  and  then  the  Plaintiff  assigned  byway  of  breach  that 

SriTENsoif.  the^said  James  Stevenson  had  not  good  right,  full  power,  or  ah»- 
lute  or  lawful  authority  to  assign  and  convey  the  said  ten  lOOOtk 
parts  or  shares  of  and  in  the  said  letters  patent  and  conoeni,  w> 
cording  to  the  tenor  and  effect,  intent  tnA  meaning  of  the  nid 
deed  poll.  The  Defendant  by  his  plea  craved  oyer  of  the  deed, 
and  the  covenant  was  stated  in  these  words,  "  That  I,  the  nid 
James  Sievenson,  have  good  right,  fiiU  power,  and  absolute  aad 
lawful  authority  to  assign  and  convey  the  said  ten  1000th  parti 
or  shares  of  and  in  the  said  letters  patent  and  conoem  for  maUsf 
paper,  &c.  and  that  I  have  not,  by  any  means,  directly  or  in- 
directly, forfeited  any  right  or  authority  I  ever  had,  or  might 
have  had,  over  the  same  ten  1000th  parts  or  shares.''  And  then 
the  Defendant  pleaded,  that  he  had  good  right,  fall  power, 
and  absolute  and  lawful  authority  to  assign  and  convey  the  «id 
ten  1000th  parts  or  shares  of  and  in  the  said  letters  patent  asd 
concern,  according  to  the  tenor,  effect,  intent  and  meaning  of 
the  said  deed  poll,  and  of  the  covenant  of  the  said  JawuM  Sinm- 
son  in  that  behalf  made  as  aforesaid ;  upon  which  issue  was  joiaed. 
The  jury  found  a  verdict  for  the  Plaintiff  fotr  1800/.,  snbjed  to 
the  opinion  of  the  Court  upon  thd  following  case : 

On  the  30th  Jtinr,  in  the  year  1790,  a  commission  of  bank- 
rupt issued  against  the  said  M.  KoupSf  whereupon  he  was  dsly 
declared  a  bankrupt,  and  William  Chapman  and  TAomas  Hill 
were  chosen  assignees  under  the  same ;  and  from  that  time  to 
this,  the  said  M,  Koops  hath  not  obtained  his  certiBcate.  On 
the  17th  day  of  February  and  the  18th  day  of  May  1801,  thB 
said  M.  Koops  obtained  His  Majesty's  letters  patent,  as  staled  in 
the  declaration.  An  act  of  parliament,  passed  in  the  41st  year 
of  the  reign  of  His  present  Majesty,  recited  in  the  deed  and  in 
the  said  declaration,  enabling  the  said  M.  Koops,  his  executoo, 
administrators,  and  assigns,  to  assign  the  benefit  q(  the  said  in- 
vention to  any  number  of  persons  not  exceeding  60,  &c.  whicii 
act  is  declared  to  be  a  public  act.  On  the  9th  day  of  Sepiembir 
1801,  the  creditors  of  the  said  M.  Koops  executed  a  deed,  whick, 
after  reciting  the  commission  of  bankrupt,  and  the  several  pro- 
ceedings had  under  the  same,  and  tbat  the  said  ill.  Koops  hai^ 
by  advertisement  in  the  London  Gazette,  called  a  meeting  of  hit 

T  967  1      creditors  on  the  13th  day  of  Jane,  at  which  he  proposed  to  pay 
•  nli 
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all  his  creditors,  who  had  proved  their  debts  under  the  mi  com-        1808. 
missioo,  as  mnch  as  then  remained  due  to  them,  namely,  five      ■ 
abillings  in  the  pound,  within  one  month,  and  the  remainder  by        ^^"*'. 
three  instalments,  to  be  secured  by  the  said  M.  Koops  in  such    Stitivsox. 
maaiier  as  his  said  assignees  should  think  proper ;  but  that  such 
instalments  of  the  foreign  debts  should  be  deposited  in  the  hands 
of  bankers  to  be  approved  of  by  his  said  assignees,  or  paid  into 
the  Coort  of  Chancery,  to  abide  the  event  of.  an  application  to 
tiiat  Court,  to  be  made  within  twelve  months ;  and  that  the  said 
Af.  Koapt  should  indemnify  the  assignees  against  all  the  costs  of 
^Qch  applieittion,  and  the  carrying  the  agreement  after  mentioned 
into  eSeot ;  and  that  thereupon,  by  a  memorandum  in  writing, 
Mgned  by  the  creditors  of  the  said  ilf.  Koops,  parties  thereto, 
dated  the  said  12th  day  of  Juue  1801,  after  reciting  the  said 
fNToponi,  it  was  unanimously  agreed  by  the  said  several  creditors 
that  die  said  proposal  should  be  acceded  to,  and  that  the  as- 
rignees  should  take  such  measures  as  might  be  necessary  to  carry 
the  same  into  effect;  and  that,  on  receipt  of  the  first  instalment, 
and  such  security  being  given  for  the  payment  of  such  respective 
debts,  and  depositing  the  first  dividends  on  the  foreign  debts  by 
tlie  said  M.  Koops,  the  said  several  creditors  did  thereby  under- 
take, 80  far  as  concerned  themselves,  respectively  to  execute 
good  and  sufficient  releases  in  the  law  to  the  said  M.  Koops,  and 
tb  give  him  such  assistance  in  superseding  the  commission  of 
bankrupt  as  the  said  assignees  should  think  proper ;  and  further 
)neoiting,  that  the  said  Af .  Koops  had,  in  pursuance  of  the  afore- 
iiaid  agreement,  paid  to  the  assignees,  and  such  other  of  the  sud 
ae^eral  creditors  of  the  said  M.  Koops,  parties  thereto,  as  were 
resident  in  England,  five  shillings  in  the  pound  upon  the  amoihit 
of  their  respective  debts  proved ;  and  that  on  the  day  of  the 
'date  of  the  said  deed,  be  paid  into  the  bi^nking-house  of  Baron 
'DimMdatt  and  Co.,  to  the  account  of  the  assignees,  five  shillings 
in  the  pound  on  the  foreign  debts ;  and  also,  that  in  pursuance 
thereof  the  said  M.  Koops  had  given  to  the  assignees  a  warrant 
bf  attorney  for  20,000/.  to  secure  the  remaining  fifteen  shil- 
Kngs  in  the  pound.    It  was  witnessed,  that  in  consideration 
bf  the  premises,  the  said  M.  Koops  did  undertake  to  pay  the 
said  William  Chapman  and  Thomas  Hill,  their  executors,  ad- 
ministrators, or  assigns,  the  remaining    fifteen    shillings    in 
tfid  pound,  in  trust,  to  pay  themselves  and  the  rest  of  the 
l^tedttorsi*  parties  thereto,  resident  within  this  kingdom,  the  re- 
maining. 
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2go3.       nuuning  fifteon  •billings  in  tbe  pouad  on  tiMfar  raspeotiTe  defater 

by  three  instalments ;  and  also  to  pay  into  tbe  fl^  banking' 

Hissi  boose,  in  the  name  of  the  assignees^  tbe  remainiog  fifteea-skii- 
Stiten'soit.  lings  in  the  pound  npoo  the  foreign  debts ;  and  in  ease  of  aay 
surplus  after  payment  of  suck  debts*  and  all  ooats  and  eypenoBS>i 
to  pay  tbe  same  to  the  said  Af .  Koopt^  his  exeGotora  or  adn»' 
strators,  or  otherwise,  as  be  or  thc^  should  diraet ;  aod  k  «•» 
further  witnessed,  that  in  pursuance  of  the  aforesaid  agieeaisal^ 
and  in  consideration  of  die  premises,  they,  the  said  WUikm 
Chapman  and  Thomas  Hi//,  and  tbe  severd  otber  eredilors  sf 
the  said  M.  Koops,  parties  thereto,  did  remise,  release^  aad 
quit  claim  unto  the  said  M.  Koopg^  his  heirs,  executors,  sad 
administrators,  all  actions,  suits,  claims,  and  demands  whaU 
Joever,  which  they  or  any  or  mther  of  diem  tben  bad  on  katb, 
or  thereafter  should  or  might  have,  challenge,  claawt  or  liamaaJ, 
against  the  said  M.  Koops,  his  heirs,  exeootora,  adsninatialoai^ 
or  his  or  their  estate  or  eiFects,  on  account  of  tbe  debta  to  Hmm 
or  any  or  either  of  them  then  due  and  owing  from  the  siU 
Jlf .  Koops,  or  of  any  other  cause,  matter,  or  thing  whatsoeWr 
save  and  except  such  actions,  suits,  daims,  or  demaiida  aa  Bi%kt 
arise  under  or  by  virtue  of  the  said  deed,  or  of  the  aaid  bond  or 
judgment  therein-before  recited ;  and  further,  that  until  d^i^ 
in  payment  of  the  instalments,  tbe  said  William  Chapmam  aod 
Thomas  Hill  should  not  tidce  out  execution  on  the  said  judgmeat^ 
or  proceed  on  the  said  bond,  or  otherwise  molest  the  said 
M.  Konps ;  and  that  upon  payment  of  the  said  instalments  satis- 
faction  should  be  acknowledged  on  tbe  roll.  Three  of  the  cro* 
ditors  of  the  said  M.  Koops,  wbo  had  proved  debts  under  kii 
cotnmission  to  the  amount  of  about  600/.  never  executed  sack 
deed.  The  said  M.  Koops  paid  the  first  instalmenta,  butfidliig 
to  pay  the  subsequent  instalments,  he  lodged  certain  securities  ia 
the  hands  of  the  solicitor  to  the  assignees,  amountiQg  l» 
1690/.  111.  6d.,  the  produce  of  which  has  since  been  received  by 
the  assignees  for  the  benefit  of  the  creditors.  He  also  lodged 
certain  securities  from  a  Mr.  Richard  T^sriss  in  the  same  bandi« 
to  the  amount  of  8500/.  which  has  since  been  proved  by  tks 
said  William  Chapman  and  Thomas  Hill,  under  a  commisskw 
of  bankrupt  against  the  said  Richard  Tnms,  and  the  remainder 
of  the  said  fifteen  shillings  in  the  pound  not  having  been  satis* 
fled  by  the  said  Jlf.  Koops,  the  said  William  Chapmam  aad 
Thomas  Hill  entered  up  judgment  against  the  smd  M*  Kotps 
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OD  the  ^^anrant  of  attorney  girea  by  tli6  iaid  JIf .  Ki^gpi  on  th»       1808. 

3Ut  day  of  March  1803,  and  oil  the  14th  day  of  Ociobef  1802» 

iMtted  a  fi*fa.  thereon,  against  the  said  effects  of  the  said  Jf, 

Koops^  and  entered' the  dwelling-honse  of  the  said  M.  Kogpg^    Stsvevmit. 

aoM  his  fiumitnre  and  other  efiects  therein^  amounting  to  a  ooasi*- 

darabk  sum  of  mofley,  and  also  enters  Qt>4)n  the  {Mmiked  where 

the  nannfactory  ander  the  said  leitors  patent  and  aot  of  pArlia^ 

me&t  were  earned  on,  and  took  possession  of  the  same  and  the 

effects  therein,  under  the  said  ^ledotion,  and  still  contidae  to 

keep  possessioli  thereof. 

The  question  was»  Whether  the  Plaintiff  was  ikititled  to  re^ 
coTer  ?  if  so»  the  rerdict  to  itaod,  if  not,  to  be  entered  for  the 
Defendant 

Ondam  Seijt«  fbr  thd  Defbndiint»  was  called  upon  by  the  Court 
to  begili4  Pitst,  vpon  the  fair  oonstmction  of  the  coveilMuit  upon 
which  the  Plaintiff  has  declared  he  (Cannot  recover,  unless  hA 
shew  by  way  of  breach^  tilat  the  Defendant  has  by  some  act  of. 
hia  .own  impeached  that  title  Which  he  cokiTeyed  to  the  Plaintiff. 
S#oondiy»  Supposing  the  cotiTeyance  fh>iil  the  Defendant  to 
bore  been  imperfect,  still  the  assignees,  by  their  cottduct,  have 
pieoluded  themselTei  from  disputing  the  title  whicli^the  Defen*- 
dadtcdnreyed  to  the  Plaintiff.  Thirdly^  The  interest  of  AT.  Koopt 
in  the  patent  did  not  pass  under  the  assignmetit  ^f  the  comriiis» 
tfidnert  of  bankrupt.  Lastly,  The  act  of  parliament  slated  in  the 
case,  eikaUed  the  PlidHtiff  to  Convey  a  good  title.  Fitsti  the  words 
of  the  doTenant  are,  that  the  Defendant  has  good  right,  full 
power,  add  absolute  and  lawful  authority  to  assign  and  conToy, 
Imt  they  are  followed  by  the  qu^difibation,  that  he  has  dot  done 
any  tUsg  to  forfeit  his  right.  This  qualification  must  be  con- 
sumed to  control  the  whold  coVedant ;  nor  will  thd  arradgeident 
of  the  Words  Taty  that  construction.  The  doctrine  laid  dbWn  id 
Brcmning  t.  Wright^  ani^,  vol.  2.  p.  ld.|  ii  pecdliarLy  applicable 
to  the  present  case.  In  that  case.  Lord  Eldon,  after  statidj;  that 
ooreaanti  agaidfeC  t)le  acts  of  all  mankind^  are  in  genertd  only 
reqaired  in  conveyances  of  leasehold  property^  obtorves,  "  What 
wooU  be  the  use  of  any  of  the  other  covenidts  if  the  covenant 
relied  on  were  general?  It  would  be  of  little  ierviee  to  the 
gprantor  to  idsiat  that  the  wiarranty  and  the  ootenadts  fbr  ^xriet 
etiioyment  and  further  assurance  were  specially  codfided  to  hia^ 
self  and  his  heirs^  if  the  grantee  were  at  liberty  id  uky,  I  emnM 
soeyou  on  those  covenants,  but  I  faaV^  a  cause  of  adtito,  arising 
on  a  general  covenant  that  supersrtes  them  all."    In  suppof  t 
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1808.       of  bis  reasoning  upon  this  point,  his  Lordship  refers  to  the  etss 
of  Fielder  v.  StuMey,  FUek  90.  Mr.  J.  Bu/ter  says :  "  The  D*^ 
fendant  has  expressly  told  us  in  one  part  of  the  deed»  that  he 
Sj»T£i(JOjr^    means  to  i)Ovenant  a^inst  his  own  aets^  and  are  we  te  say  duit 
he  has  in  the  same  breath  covenanted  against  the  acts  of  mil  the 
world  ?"  And  Mr.  J.  Heaih  obserres  that  '*  Wh^n  aoy  sentenee 
contains  distinct  covenants,  and  there  are  words  of  restrietioB 
either  in  the  prefatory  or  concluding  part,  those  words  must  be 
extended  to  every  part  of  the  seateBce»  unless  tbd  intention  of 
the  parties  appear  to  require  a  contrary  constnictioD.     On  the 
authority  of  thb  case,  I  contend  that  the  Defendnnt's  ooveasnt 
is  confined  to  the  impeachment  of  his  title  by  soue  not  of  his 
own.  Both  in  deeds  and  wills  the  Court  is  to  look  to  the  real  ift* 
tent  of  the  parties.    The  principle  above  laid  down  by  Mr.  /as- 
tice  Heath  is  very  old,  and  was  adopted  by  Lord  Mantfield  ni 
the  case  of  Kingston  v.  Preston^  cii.  Doug.OSSL  ed.  2.    Tht 
case  of  Nervin  v.  Munns^  3  L«r.46.,  is  a  very  strong  authority 
in  favour  of  the  Defendant.     In  that  case  there  were  foor  co- 
venants, the  first,  third  and  fourth  were  restrained  to  the  aots 
of  the  grantor  and  his  ancestors,  the  second  was  nnlimilod; 
and  three  Judges  against  ^orth  Ch.  J.  held,  that  as  the  graator 
bad  first  covenanted  against  his  own  acts,  it  conM  not  be  ia« 
tended  that  he  had  immediately  afterwards,  in  a  covenant  to  tho 
same  effect,  covenanted  against  the  acts  of  all  the  world.    If 
the  case  of  Qainsforth  v.  Crijfithf  1  Sound.  60.  be  relied  upon 
by  the  other  side,  the  same  answer  which  was  given  to  it  ia 
Browning  v.  Wright  may  be  given  here ;  namely,  That  the  co- 
venants there  respected  leasehold  property.   Secondly,  The  oasis 
of  Evans  v«  Manti,  Cowp,  5ti9. ;    Chippendale  v.  To§mlumm^ 
Cooke's  Dank.  L.462,  ed.  1. ;  and  La  Roche  v.  IVakeman.  Ptahis 
N*  P.  140.,  show  that  unless  the  assignees  disaffirm  the  title  of 
an  uncertificated  bankrupt,  he  may  dispose  of  the  property  9i> 
quired  by  him  subsequent  to  the  bankruptcy.     Besides,  the  a» 
signees  have  by  their  own  express  acts  precluded  themselves  frm 
disputing  the  title  of  the  bankrupt ;  for  at  a  public  meeting  of  the 
creditors  summoned  by  advertisement  in  theGaxette,  they  entered 
into  a  composition  with  M,  Koops^  the  terms  of  which  have  beoa 
complied  with  by  him,  and  in  consideration  of  which,  the  assignees, 
together  with  the  creditors  present  at  that  meeting,  remised  and 
released  to  M.  Koops  all  actions,  suits,  claims  and  demands  whafe> 
ever.  Shall  the  assignees  after  reaping  the  benefit  of  thecompo- 
fdtion  entered  into  with  M.  Krops,  now  or  at  any  future  time,  be 

at 
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ill  liberty  to  disaffirm  his  title  to  that  proper^f  which  he  oonrejed       18081 
lo  the  Defetidant»  and  the  Defendant  to  the  Plaintiff?   The      -■    .  -^ 
assignees  have  the  power  of  oomponnding*  a  debt  if  thej  think  V!" 

proper,  and  snch  composition  will  be  good  against  the  credi-  8t«vkWioik» 
tors,  though  the  condact  of  the  assignees  nHty  be  impeached  be- 
fore the  Lord  Chancellor.  Supposing  the  deed  of  oompositioil 
not  to  be  legally  binding  upon  the  assignees  because  some  of  the 
oiedltors  did  not  assent,  yet  inasmuch  as  it  has  been  carried  into 
^ect,  it  may  operate  in  a  court  of  equity^  and  may  induce  such 
eourt  to  enjoiii  the  assignees  from  doing  any  act  by  which  the 
title  of  the  baakrupt  may  be  disaffirmed.  If  so,  the  Defendant's 
title  is  not  radically  bad:  for  the  Defendant  can  nerer  be  evicted-^ 
asid  consequently  can  have  no  right  to  complain  of  a  breach  of 
eovenant.  Thirdly,  The  right  to  the  invention  being  a  mere 
metaphysical  right,  did  not  pass  to  the  assignees  under  the  com- 
mission. It  was  nothing  but  a  right  to  exercise  a  particular  in- 
tention* Nowthecaseof  CAt/!ifinfJa/e  v.7V»iii/tii«on  clearly  shewa, 
that  the  assignees  have  no  power  to  let  out  either  the  person  or 
the  talents  of  the  bankrupt.  Could  not  M.  Koop$  have  applied  to 
monied  mto,  and  offer^  to  exercise  this  invention  as  their  ser« 
vaiit?  and  could  the  assignees  in  such  case  have  claimed  the 
fraits  of  his  ingenuity  ?  [Chambre  J.  The  right  to  the  patent  is 
vrnde  assignable :  why  then  may  it  not  be  assigned  under  a  eom«» 
mission  of  bankrupt  ?]  The  right  of  assignment  contemplated  in 
the  grant' was  a  voluntary  assignment,  whereas  the  assignment 
voder  a  commission  is  compulsory.  Lastly,  The  assignment  of 
M^  Ko(^  to  the  Defendant,  and  consequently  that  of  the  De- 
fendant to  the  Plaintiff,  is  authorised  by  the  act  of  parliament 
stated  in  the  case.  The  object  of  that  act  was  to  enable  M,  Koopd 
to  convey,  and  therefore  necessarily  establishes  all  conveyiknces 
made  by  him.  In  the  deed  of  which  M.  Koops^  previous  to  the 
passing  of  the  act  of  parliament  assigned  to  the  Defendant,  it  is 
true  that  no  mention  was  made  of  the  bankruptcy  of  Koop$ ;  but 
the  act  of  parliament  subsequent  to  that  de^^  having  enabled 
the  assigtii  of  Koops  to  assign  over  to  others,  is  a  legislative  ac^ 
knowledgment  of  the  Defendant's  right  to  execute  a  good  cons 
Teyance  io  such  persons  as  he  should  think  fit. 

Bwflty  Serjt.  for  the  Plaintiff.  The  cases  cited  respecting  cove- 
nants 40  not  apply  to  this  case,  in  which  the  general  covenant 

upon  is  of  a  different  nature  from  the  particular  covenants     [  572  3 

in. 
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1806.  in  tkd  saaia  deed,  and  if  indspendeDt  of  thett.    InibmmmM 

-— '—  Btiwning  t.  Wright  tlie  coyenante  ware  preoedod  by  thatc  uktt^ 

^**^  dactory  words^  '*  for  and  notwithfttaiiding  any  thing  by  Mm 


SviYMtoii.  done  to  the  contrary,"  whioh  worda  ware  appUeabla  na  wall  tt 
the  ootenant  in  dispute  at  to  that  which  preceded  iU  Tte  cMi 
of  Fielder  r.  Studle^^  was  an  application  to  a  court  of  aqnity  by 
bill  for  relief  against  an  action  of  covenant  at  law  On  the  gmori 
of  a  mistake;  it  appearing  by  the  deed  that  all  the  oovemats 
ware  made  with  the  same  view^  and  yet  that  one  of  than  was 
general  and  all  the  rest  limited ;  the  fonndatifm  of  the  daena 
therefore  was,  that  the  parties  had  madb  a  niatake,  ainae  lbs 
covenant  sued  apon  was  contradicted  by  thereat.  Itinayaii^ 
be  obserred  of  the  case  of  Nervin  t.  MunSf  that  both  eoTMMSls 
were  made  with  the  same  intent,  and  therefore  to  have  gliaa 
effect  to  one  as  general*  and  to  the  other  as  limited,  weeld  kav« 
been  a  grou  contradiction.  In  order  therefore  to  bring  ttk 
case  within  the  authority  of  the  above  demsioos,  it  must  be  mads 
oat  that  the  oo  venant  now  sued  upon  is  inconsistent  with  the  othsr 
covenants  in  the  same  deed*  If,  in  (hot,. that  deed  had  oentahisi 
any  other  covenants  inconsistent  with  the  general  oovenaat  fbr 
title,  the  I>efendant  would  have  set  them  out  upon  oyer,  and 
have  thus  brought  them  before  the  Court.  The  latter  pmrt  of  tba 
covenant  set  out,  by  whioh  the  Defendant  declares  that  be  hsi 
not  forf<Mted  his  right,  may  perhaps  have  been  aaneeeasary,  aftsr 
the  former  general  stipulation,  that  he  had  good  right  to  convey? 
but  though  unnecessary,  it  is  not  contradictory  to  the  fonasr 
part.  It  has  also  been  urged  upon  the  authority  of  La  Roek 
V.  IVakeman,  that  Koop$  bad  good  title  to  convey,  notwitbstattd*' 
ing  his  bankruptcy ;  but  that  case  only  proves  tibat  an  uncerlii- 
cated  bankrupt  has  a  good  title  against  a  wrongdoer.  Loid 
Kenyan  there  says,  '*  if  the  assignees  of  Smith  (the  bankrupt)  tike 
any  steps  to  disaffirm  his  title  they  may  do  00 ;  but  if  they  do  ao^ 
he  being  the  ostensible  owner,  may  convey  a  title  to  the  Plahi' 
tiffs,  subject  to  be  disafiSrmed  by  them/'  The  assignees  theiefSM 
have  a  better  title  than  the  bankrupt,  and  may  interfere  to 
defeat  his  conveyance.  In  the  case  of  Evam  v.  Mann^  it  wis 
determined  that  the  assignees  of  a  bankrupt  may  maintaia  aa 
action  for  the  value  of  goods  acquired  by  an  uncertificated 
bankrupt  subsequent  to  his  bankruptcy,  and  sold  by  him,  without 
naming  themselves  assignees ;  Lord  Mansfield  observing,  that  th0 

propertj 


IN  THB  t^fHTY-POVRTH  YBJk«  OB  OfiOBG'E  III.  &f$ 

piuperly  of  the  goods  was  in  Iho  usi^ifnoM,  and  that  tiio  mIo  bj'  1808. 
thebaoknipt  was  a  eontract  by  him  as  their  agent,  and  on  their  * 
tteeoant.  So  in  this  cose^  though  the  aasigoees  laffered  Koap$  ''V** 
to  carry  on  the  patent^  they  might  have  taken  it  to  ttieniaelTev,  ^tirt««#ir« 
The  oases  of  Wtih  t.  For,  7  T,  R.  891.  and  Paml^r  t.  Down, 
aniti  Tol.  1.  p.  44.  proeeeded  npon  the  same  principle  as  that  of 
La  Rockt  r.  Wakemati^  admitting  the  rig^t  of  the  assignees  to 
interfere^  hot  allowing  the  bankrupt  himself  to  maintain  an 
action  until  such  in  terferenoe  should  take  place.  If  the  instrument 
executed  in  this  case  by  the  assignees^  is  to  be  considered  as  an 
aamgnment  to  Koopi^  it  was  an  assignment  upon  terms  which 
lurre  not  been  complied  with ;  for  he  contracted  to  pay  the  re- 
mainder of  the  debts,  which  he  had  not  done.  With  respect  to 
the  objection  that  the  patent  did  not  pass  under  the  assignment, 
it  is  soficient  to  dbserre,  that  all  property,  both  real  and  per- 
sonal, and  cko$e$  in  jetton  belonging  to  a  bankrupt,  pass  to  hia 
assignees.  If  the  patent  in  question  be  deviseable  and  assignable 
by  the  bankrupt,  as  it  undoubtedly  is,  why  may  not  it  pass  nn« 
der  the  assignment  executed  by  die  commissioners  to  the  as- 
signees? I^istly,  The  act  of  parliament  stated  in  the  case  gare 
no  authority  to  the  Defendant  to  assign  which  he  had  not  before 
the  passing  of  that  act,  except  as  to  the  number  of  persons  to 
whom  he  was  permitted  to  assign.  That  act  was  passed  iiverm, 
imiuiiii;  the  leg^lature.  not  having  in  contemplation  the  ques*^ 
tion,  whether  the  property  belonged  to  the  assignees  or  not^ 
but  only  regarding  the  expediency  of  allowing  the  patent-right 
to  be  divided  into  a  greater  number  of ,  shares.  This  appears 
from  tfafe  preamble^  which  recites  the  very  diflSoulty  which  the 
legislature  intended  to  obviate. 

Cur.  adv.  vutt* 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alv AKLB Y  Ch.  J.  The  question  in  this  case  arises  upon 
a  deed  poll,  bearing  date  the  5th  o(  January  1802,  by  which  the 
Defendant  gives  and  grants  to  the  Plaintiff  a  share  in  his  patent** 
rigtrt.  The  deed  is  not  stated  at  length  upon  the  record,  but  ww 
consider  the  case  as  if  the  whole  deed  were  now  before  us,  because 
the  covenants  contained  in  that  deed  which  are  not  set  forth,  are 
not  at  variance  with  the  covenant  upon  which  the  breach  is  as^ 
signed.  The  covenant,  upon  which  the  question  immediatflj 
arises,  is,  that  the  Defendant  had  good  right,  full  power,  and  abso^ 
lute  and  lawful  authority  to  convey ;  and  that  he  had  not  by  any 

means 
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1809.       means,  directly  or  iBdirectly,  forfeited  any  right  or  authority  U 
ever  had,  or  might  have  had  over  the  property  in  qnestioD.  TUi 
action  arises  upon  the  first  part  of  the  covenant,  and  the  hnmk 
StitBHf oir.    assigned  is,  that  the  Defendant  had  not  good  right,  fidl  power* 
and  absolute  and  lawful  authority  to  convey.  We  are  called  npsa 
to  decide  upon  the  true  construction  of  this  covenant..    It  has 
been  contended,  upon    the  authority  chiefly   of   JSi-ovm^v. 
Wright,  that  this  does  not  amount- to  an  absolute  covenaBtfiir 
good  title,  but  must  be  confined  to  the  acts  of  the  party  UmselL 
We  have  looked  with  great  attention  into  that  case;  and  afltor 
the  very  able  manner  in  which  the  principles  which  govem^thi 
construction  of  covenants,  were  then  laid  down  hyljoBArE/ioB 
and  the  other  Judges,  it  is  unnecessary  for  me  to  eater  at  mtj 
length  into  the  subject.    Almost  every  case  whioh  bears  vpoa 
the  point  is  there  cited ;  and  indeed  I  find  more  of  theoi.  theft 
stated  than  I  expected,  for  I  did  not  thinks  that  the  Courts  hak 
ibrmerly  been  so  liberal  in  the  eonstractioa  -of  covenants  as  it 
appears  that  they  have  been.     I  have  examined  all  these  cassia 
but  I  do  not  think  necessary  to  state  than,  for  we  act  only  agne 
with  the  principles  laid  down  in  Browning  v.  If rigiii  hutw^ 
think  that  the  <^ase  might  have  been  decided  as  it  was  mpm  the 
very  words  ot  the  covenant,  which  was  restrained  to  the  aefscf 
the  party  himself  by  the  introductory  words,  **  notwithstamKof 
any  thing  by  him  done  to  the  contrary ;"  and  so  Ixird  Ekkn 
thought,  though  he  adds,  that  if  such  were  not  the  constructioa 
of  the  covenant  itself,  yet  being  coupled  with  the  other  covenant 
which  was  so  restrained,  it  must  be  construed  in  the  same  nan* 
ner.     The  Defendant  having  covenanted  that,  ''  for  and  nofrt 
withstanding  any  thing  by  him  done  to  the  contraiy,"  he  was 
seised  in  fee,  and  that  he  bad  good  right  to  c<mvey  ;  the  latter 
part  of  the  covenant,  coupled  as  it  was  with  the  former  part* 
by  the  words  "  and  that/'  must  necessarily  be  overridden  hj 
the  introductory  words  '*  for  and  notwithstanding  any  thing  by 
him  done  to  the  contrary  ;*  and  this  appears  to  have  been  ths 
opinion  of  the  whole  Court:  but  taking  the  latter  covenant  not 
to  be  restrained  in  terms,  they  proceeded  to  consider  the  mks 
by  which  covenants  of  this  description  are  to  be  construed* 
From  all  the  cases  upon  this  sabjeot  it  appears  to  be  der 
termined,  that  however  general  the  words  of  a  covenant  may  to 
if  standing  alone,  yet  if,  from  other  covenants  in  the  same  deed 
it  is  plainly  and  irresistibly  to  be  inferred  that  the  party  could  not 
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liave  intended  to  nie  the  wordtf  in  the  general  sense  which  they       IfiOS^ 

iHtport,  the  Court  will  limit  the  o]9eration  of  the  general  words*     ""^ 

The  question  therefore  always  has  been,  whether  such  an  irrce  f^*^ 

risttUe  inferMice  does  arise  ?  for  if  such  an  inference  does  arise    STiv>«fpv» 
firom  concomitant  covenants  they  will  control  the  general  words 
af  an  independent  cotenant  in  the  same  deed.    In  Lord  Eldon'B 
judgment  one  case  is  mentioned  which  I  think  deserves  some  no* 
tioe«  because  HisLordshipseenedto  suppose  that  the  judgment  of 
the  Court  proceeded  upon  the  mere  legal  construction  of  the  deed, 
without P^l^ard  to  any  oiroumstancesi/eAon  the  deed*    The  case 
te  whiah  I  allude  is  Fielder,  t.  Studtey ;  whioh.appears  to  me  to 
be  an  extremely  strong  case  in  favour  of  the  present  Plaintiff,  if 
the  general  oevenant  which  was  restrained  by  the  other  special 
oovenantsbe  considered  as  an  independentcovanant  Lord  Eldom 
#boerves,  that  the  Court  must  have  proceeded  "  on  the  ground  pf 
the  ioteni  of  Ihe  parties  appearing  on  the  instrument,  since  that 
intent  and  the  consequent  legal  effect  of  theinstmmentcould  only 
be  ooUected  from  the  instrument  its^,  and  not.from.any  thing 
dekon"    It  must  be  remembered,  however^  that  the  application 
tiiem  was  made"  to  the  Court  of  Chancery  upon  /equitable  as  weU 
mi  legal  grounds ;  for,  on  looking  into  the  case,  I  find  that  the 
Defendant's  father,  in  1697^  had  sold  lands  belonging  to  the  Dean 
and  Chapter  of  Sartmiy  which  had  been  dissolved  during  the  com-* 
moawealth*    It  was  not  very  likely  therefore  that  a  party  selling 
Hndertheseciroumstanees would covenantforany  thing  mora  thap 
Ufl  own  acts.  It  appearing  that  the  general  oovenaot  was  mani^-. 
fissdy  contrary  to  the  true  intent  of  the  partial^  appli^tion  was 
Made  to  the  Court  of  Chancery  tocorrect  the  mistake,  in  the  same 
Bsanneras  appKoations  are  made  to,thal  Courtto  correct  mistakes 
in  marriage  articles  where  clauses  are  inserted  contrary  to  the  in- 
ttntof  thepaities.  The  decision  therefore  did  w%  merely  proceed 
upon  theconstruction of  a  legal  instrument,  but  the  oircumstanceci 
^titled  the  party  to  have  the  covenant  reoti^fied  as  having  gon^ 
beyond  the  intention  of  the  parties.    But  supposing  that  ca^e  to 
havebeendecidedasaquestioaatlaWythequestionhere  is,  whether 
the  priaeiple  I  have  here  stated,  applied  to  this  case,  requires  the 
Court  to  restrain  the  general  words  of  the  covenant  sued  upon  I 
If  the  inference  be  irresistible  that  the  parties,  could  not  intend  to 
make  a  ganend  covenant,  we  are  bound  togive  thfi  Defendant  the 
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1808.  beMfitWthativfeveoes.  Tie  prspertyMBigiedisa  share  ari 
'  patmt-rigbt :  and  it  coald  aothe  mtkaown  ta  tke  Dafendaat  Ikit 
^■'''  Koops,  the  origmtl  proprietor,  had  been  a  banbnapt,  thoogh  poi> 
artTBiisosr.  nUytfaePiaintiffaHgfatbeiyiieiBntoftfaateiroiuaatance,  I  have 
looked  anxiously  tbroagh  aH  the  eonoomitaat  eoveoasts;,  to  older 
to  asoertain  whether  they  afforded  any  ialeienoe  of  a«  intealioa 
to  restrain  the  covenant  in  qnestion,  but  i  find  none.  The  deei, 
after  reciting  the  manner  in  which  dw  pioperty  nine  to  Km/i 
ten  years  before,  aad  the  assignment  to  Sievensom^  oonlaHia  a 
Tsyance  of  his  interest  to  the  Plaintiff ;  and  the*  foHows  the 
ranty  in  qnestioo*  which,  instead  of  heiBg  fnaved  m  the  asnsl 
and  almost  daily  words,  where  parties  iailend  to  be  Iwvad  by  their 
own  acts  only,  etr.  **  for  aad  notwithslaaiiag  aary  aet  by  him  dees 
tatbecoatrary,"  omitethematlogelher;  besides  wbicb,  theDefcs 
dant  eoveoants,  thattbe  assigaee  shall  eagey  the  pfdpevty  asiignef 
inasampteamannerastheassigMir.  The  oarisrioiiaf  these  wsidii 
is  almost  of  itsetf  desisi?e«  Tbeatteatioii  of  the  povehasar  is  asl 
called  by  any  words  to  the  intent  of  the  ▼endov  to  eoaflae  hb 
covenant  to  his  own  acts.  The  cofenaat  that  the  Defendaal 
has  paid  all  the  calls  is  certainly  personal ;  bat  the  eorenanl  ihr 
title  is  general ;  aad  the  Conrt  oaght  not  to  indalgw  partfm  is 
leaTiog^  ont  wofds  which  are  ordi'aarily  introdaceil,  aad  by  wUrii 
the  real  meaning  <if  the  parties^mlgbl  be  plainly  undefsleadL  Ths 
argument  on  the  part  of  the  Defendaal  aiiass  from  the  Isttsf  psrt 
of  the  covenant  in  question.  If  the  party  msawt  to  covenant  ftr 
an  absoiate  right  to  cenvey,  why,  it  is  ashed,  does  he  iiiiPiiasaf 
that  he  has  not  forfeited  saeh  right  ?  To  this  it  nay  be  answered, 
Aat  the  latter  stipoiatien,  thongh  nnneeessary,  is  net  ineeasisisnf 
with  the  former*  The  nrieef  constmction  adoptodl  in  Bnmmkig 
y.  W right  has  never  been  carried  ti^saeh  a  length  ne  fe  deeiis, 
that becaase  seme elansesare introdneed into  a ckaed  which de aoC 
add  to  the  secnrity  prori^ted  by  the  other  cAanses,  tbeaasaittysS' 
provided  is  to  be  restraiBed.  We  are  tbevefere  of  opinion^  llMil 
the  covenant  fer  absehite  right  toconvey  is  noivestvaiwedbyibtf 
other  parts  of  the  deed.  It  is  contended,  however,  thai  lie  Ds* 
fendant  has  conveyed  a  good  tiHeto^ the  PiaiaflWL  AMtitaitiUs 
said,  that  admittingthe  interest  in  Ihe  patent^glit-tsrimt^epwisd 
nndertheassignfflentof  thecemmimkmers^  yel  the  assignees  have 
reeonveyed  to  the  banbrapt  the  Whole  of  their  itflsfast  tfaertrlsp'bf 
the  deed  of  the  9th  of  Septtmber  1801.  It  mast  be  remembered,- 

however. 
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howefrw*  that  notimif  short  of  an  aetnal  oonfejaiioo  bj  tiie  a»-       18001 
tigBMscan  snataiii  tiiat  argument^  and  that  a  mere  release  wilinot     *- 
bssufl&cient;anditwBsthereforeiiisistedthattbedeedamaiiBted  _ 

to  a  oonTeyaBoe.  Bat  I  ha^e  no  hesitation  in  saying,  that  the  deed  Sibtsit  ••»« 
aihided  to  was  nmther  intended  to  convej*  nor  did  it  operate  in 
law  as  a  eoovejance;  By  that  deed  the  two  persons  who  were  the 
assignees  of  Koops,  together  with  his  soTeral  other  creditors^  parties 
thereto,  in  ooasideration  of  his  having  agreed  to  pay  them  fifteen 
shillings  in  the  pound,  and  to  secnre  the  debts  of  the  foreigfn  cre- 
ditors after  the  same  rate,  did  remise,  release,  and  quit  efaum  to 
him,  all  actions,  suits,  elaims,  and  demands  whatsoever.  Bntitia 
to  be  observed  that  the  persons  who  were  assignees  did  not  oo»- 
weyassuoh.  Indeed,  if  they  aeted  as  assignees,  wdiy  was  it  neces- 
sary that  the  other  creditors  should  joiU'?  and  diey  do  not  pretend 
to  bind  the  other  creditors,  who  were  not  parties  to.tbff  deed. 
TUs  is  the  deed  which  is  said  to  convey  to  Koofm  as  apuichaaar 
aUtheintorestoftheass%Qees,andtomakehimanewmaB.  Bnt 
the  wcvdsare  not  safllcieat  for  that  parpoie.  IteonUaothavebeeift 
the  intentioa  of  the  parties.  The  assignees  do  not  affwt  to  oon- 
voy  for  any  perscms  not  parties  to  thedeed.  And  the  instalBiento 
have  not  been  paid  according  to  the  agreement.  We  are  ther^ 
fevecleariy  of  opinio^,  that  it  is  impossiUe  to  oonstrae  this  deed 
to  he  such  a  ccmveyance  as  has  been  contended  for  on  the  part  «f 
Ae  Diefendant.  With  respect  to  the  supposed  power  of  the 
nssignnoii  to  make  snch  a  compromise  with  the  bankrupt  aa  thai 
atnted  in  the  case,  and  the  attempt  to  shew  that  it  asammfs  to 
a  sale  of  the  property  to  him ;  it  was  net  ccmpetsnt  to  an- 
sq^nees  to  make  s««h  compromise  walmt  the  other  cieditoni 
had  consented  ;  nor  could  thetfaHnelion  he  deemed  a  sale  un- 
der the  usual  powers.  Next  it  is  contooded,.  that  the  nature 
ef  the  property  in  tUs  patsvt  was  such  that  ifc  did  net  pass  under 
the  aarignmeni ;  and  ueverol  cases  were  cited  in  siffMrt  of  thta 
ptoposkion.  itissaidy  that  altheugb  by  the  assignmcsit  evecj 
vight  and  ieteiesC,  and  eveiy  right  c£  astien,  as  weB  as  tighft 
of  pctsesBion  and  pcssibility  ef  interest,  ia  taken  out.  of  the 
bankrupt  and  vested  in  the  assignees^  yet  Oat  the  findto  of 
a  man's  own  invention  do  not  pass.  It  is  tnss^  ttat  the 
schemss  vAich^  a  bmui  amy  have  in  his  own  head  beAre  he 
obtains  fab  certificate,  or  the  fruits  which,  he  may  make  of 
such  schemes  do  not  pam,  nor  could  the  assignees  require,  him 

to 
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1808^  to  assign  them  over,  provided  he  does  not  carry  his  schemes  intd 
-"—  effect  until  after  he  has  obtained  his  certificate.  But  if  he  avail 
'"*^  himself  of  his  knowledge  and  skill,  and  thereby  acquire  a  bene^ 
BTBvmaoN.  ficial  interest,  which  maybe  the  subject  of  assignment,  I  canoot 
frame  to  myself  an  argument  why  that  interest  should  not  pass 
in  the  same  manner  as  any  other  property  acquired  by  his  per- 
sonal industry.  Can  there  be  any  doubt,  that  if  ia  bankrupt 
acquire  a  large  sum  of  money,  and  lay  it  out  in  land,  that  the 
assignees  may  claim  it?  They  cannot  indeed  take  the  profib 
of  his  daily  labour.  He  must  live.  But  if  he  acenmnlate  anv 
hrge  sum,  it  cannot  be  denied  that  the  assigneeis  are  atiibeirky 
to  demand  it ;  though,  until  they  do  so^  it  does  not  lie  in  the 
mouth  of  strangers  to  defeat  an  action  at  his  suit  in  respect  of 
such  property  by  setting  up  his  bankruptcy.  We  are  therefore 
clearly  of  opinion,  that  the  interestin  the  letters  patent  wab  an  iii- 
terest  of  such  a  nature  as  to  be  the  subject  of  assignment  by  the 
commissioners.  Lastly,  it  is  contended,  that  the  actof  paftiaiBWtt 
stated  in  the  case,  vested  a  legal  interest  in  ICoops,  for  thatfcemHit 
be  taken  against  all  the  world  to  have  that  interest  ^hich  tb^  ict 
of  parliament  recites  to  be  vested  in  him,  that  act  being  a  ptibife 
act.  But  though  the  act  be  public  it  is  of  a  private  nature ;  the 
only  Object  of  the  proviso  for  making  it  a  puMic  act  is,  that  it  may 
be  judicially  taken  notice  of  instead  of  being  specially  pleaded* 
and  to  save  the  expence  of  proving  an  attested  copy.  But  it 
never  has  been  held»  that  an  act  of  a  private  nature  derives  any 
additional  weight  or  authority  from  such  a  proviso  ;  it  only  af- 
fects Koops  and  those  claiming*  under  him,  and  authorises  hiifl 
to  do  certain  acts,  which  by  the  letters  patent  he.  ceirid  Jk>t 
hav^  done.  It  recites  the  letters  .patent  coirtauliog^  a  olaase 
which  prevents  him  from  assigning  to.  mote  than  five  pevMM;' 
and  then  enables  him  to  assign  to  any  number  of  persons  net 
exceeding  sixty.  It  is  not  possible  then  to  conuder  this  act  as 
giving  any  title  to  Koops  which  he  had  noi  at  the  time  when  it 
passed*  Such  has  been  the  construction  which  has  always  been 
put  upon  acts  of  parliament  of  this  nature.  We  are  theraftm 
of  opinion,  that  no  aid  is  to  be  derived  to  the.  Defendant  ffom 
that  act  of  pariiament.  «  ^  .  .  .     .     - 

Per  Curiam,  Judgment  fovthftPlaintifiV- 
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Collins  v.  Jacobs^  iv)^:fAb. 

rpHB  Defendant  having  obtained  9  rule  nisi  for  changing  the  ^'^^^'^J^ 
'*'  venue  from  London  to  Kent,  in  an  action  for  goods  sold  and  Tenue  from  A 
4<elivered,  upon  the  usual  affidavit^  that,  the  cause  of  action  arose  ^^^"Jlo^ 
in  the  latter  county,  and  not  elsewhere ;  Lem  Serjt.  on  the  part  aoMMiddeii- 
of  the  Plaintiff  produced  an  affidavU.  stating,  that  the  goods  ^'^"j^*" 
wore  aold  and  deltvered  at  RoihtrhiUu^  in  the  county  of  Suny ;  the  cmoM  of 
and  iMia  ^e  contended  beiiQig  an  answer  to  t)ie  qfi4^vfP  fi^  wbicJk  ^^dnot  ^ 
tbevftnue  bad  b^en  fdiai^ged»  inasmuch  as  it  fi^sified  the  mate^  eisewbere.fmy 
qjal  allegatiop  of  the  ipause  of  action  hi^viog  arisen  in  the  county.  ^^Jl^bj  Ji 
o^.  Krni  and  not  etsewh^r^e,  super^ed  the  necessity  of  an  under-  ^|^"^^  ^^*^ 
tailing  to  givematerial  evideoca  in  London,  He  cited  the  case  ^d?a*^** 
of  CaUiand  Y.Ckamfion,  7  T.R.  205.>  irhere  the  Defendant,  in 
a«  action  upon,  a  life  iosnranoej  having  changecl  the  venue  from 
Middlutx  tQ  London,  the  Plaintiff  was  allowed  to  bring  it  back# 
on  producing /an  afidavU  that  the  person  whose  life  was  insured 
died  in  Scotland^    He  pbfierved,  that  the  practice  of  ^is  Court 
had  been  understood  to  differ  from  the  case  of  Colliand  v.  Chamr 
pump  but  insisted^  that  as  a  Plaintiff  in  a  transitoiiry  action  has  a 
right  to  try  hpcause  in  any  county  in  which  h^  thinks  pi^per»' 
unless,  the  defendant  will  remote  the  venue  into  the  county 
where  the  cause  .of  action  realty  aros^,  the  Plaintiff  ought  not 
to  be,  deprived  of  that  benefit  by  an  qffidavit  which  appears  to 
ba  falsci;  ^uid  he  added»  that  it  was.  impossible  for  the  Plaintiff, 
ia  this  case,  to  retain  the  venue  on  tho  usual  undertakings  be» 
cause  he  admitted  that  Surry  was  the  county  wbens  the  material 
ayidence>  was  to.be  found,  tho  goods  having  been  add  and  deli« 
rered  there. 

Bq^le^  So^L  coniri,  insisted^  that  by  the  practice  of  this 
Court  an  undertaking  was  tteoessajgr^  and  relied  on  the  case  of 
F^nehy.  Coppinger,  IJZ.  Bl*Ui&B  where  the  Qefoidatit  having 
obtained  a  rule  for  changing  the  venue  from  London  to  Com' 
wmll  on  the  usual  affidavit ,  the  Plaintiff  shewed  cause,  and  pro^ 
duced  an  affidavit,  stating  that  the  action  was  for  monegr  lent  in 
London,  but  the  Court  refused  to  bring  back  the  venue,  without 
«n  undertaking  to  give  material  evidence  in  London. 

Onslow  Serjt.  amicus  curia,  mentioned  the  case  of  Roland 
v^  Knapp,  Hill.  41  Geo.  3.  in  this  court,  where  the  Defendant,  in 

•  *  Vide  Price  t.  Woodbume,  6  East,  433.  HeiufcaiD  t.  RutUy,  1  N.  R.  110.  H«pe 
T.  Benmti,  S  N.  K.  397.  Hum  v.  Bridg^rd,  1  Tauot.  S59.  Savory  v.  Sp^mer, 
€  Taunt.  SS^.    Emery  ▼.  Emery,  6  Price,  336. 
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180S.        an  action  for  words,  having  obtained  a  rule  nisi  for  changing  the 

"; venue  from  London  to  Berkshire  on  the  nsna]  affidavit^  the  Plain- 

.   ,.  tiff  produced  an  affidavit,  stating  that  the  action  was  commenced 

JAcoAf.  for  words  spoken  in  Oxfordshire  as  well  as  Berkshire,  and  the 
Court,  after,  some  consideration,  held,  that  notwiflistanding  ihe 
practice  of  the  King^s  Bench,  the  practice  of  this  conrt  reqiiir* 
ed  that  the  Plaintiff  should  undertake  to  give  materiai  evidenee 
in  the  county  where  he  had  laid  the  venue. 
'  Cwr,  adv,  twflf. 

Lord  AlvanlSy  Ch.  J.  now  slaid;  The  IMendant  in  ftu 
case  having  moved  to  change  the  venue,  on  the  usual  ojfidmM 
that  the  whole  cause  of  action  arose  in  Ken/,  and  not  elsewheie, 
the  Plaintiff  does  not  oppose  this  application  in  the  uaoal  waj, 
by  undertaking  to  give  material  evidence  in  the  county  where 
the  action  was  brought,  but  meets  the  affidavit  of  the  Defend- 
ant by  an  affidavit  that  the  whole  cause  of  actioo»  so  far  fron 
arising  in  Ketit,  arose  for  goods  sold  and  deKv^ered  m  Sirrry- 
The  question  is  whether  this  affidavit  be  a  sufficient  answer  to 
the  Defendant's  application !  It  has  beien  decided  by  the  Conrt 
of  King's  Bench,  that  if  a  Defendant  apply  to  dmnge  the  veate 
on  the  usual  affidavit,  it  is  a  suEBcient  answer  to  such  appfiet- 
tion,  for  the  Plaintiff  to  slhew^  that  the  caitt^  of  action  arose  k 
more  counties  than  one,  though  he  will  not  umdertaiLe  to  gpve 
material  evidence  in  the  county  wKere  the  actton  is  fadd.  The 
case  of  Calliand  v.  Champion  is  directly  to  this  effect.  It  wai 
said,  however,  that  whatever  the  practice  of  the  King's  Beoeh 
might  be,  yet  that  the  practice  of  this  conrt  is  otherwise:  and 
two  cases  have  been-  mentioned,  namely,  French  ▼.  Coppitiger 
and  Roland  v.  Knapp.  The  former  of  these  cases,  however, 
proves  nothing  more  than  this;  that  when  the  Plaintiff  wMs 
the  Defendant's  application  to  change  the  venue,  by  instftiq; 
that  the  cause  of  action  arose  in  the  county  where  he  has  hid 
it,  the  Court  will  not  permit  him  to  do  so  merely  by  tf^dbsil, 
but  will  require  from  him  an  undertaking  to  give  mat^rid  evi- 
dence in  that  county.  The  other  ease,  thoiigh  it  certainly  kai 
more  application  to  the  point  in  dispute,  only  esfatlishes  thit 
applications  to  change  the  venue  are  entirely  snhject  to  thedii' 
cretion  of  the  Court,  who  will  make  such  rules  as  mav  he 
found  b^st  adapted  to  the  attainment  of  justice.  On  looking 
into  the  papers  in  that  case,  I  perceive  that  the  applicatioii  was 
made  in  an  issuable  term,  and  that  although  the  Goutt  did  net 
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ftllow  the  venue  to  remain  where  it  was  originally  laid,  yet  that       iiSOS. 
they  did  not  permit  the.  Defendant  to  carry  it  into  Berkshire 
according  to  the  teroM  ef  his  application ;  bat  by  a  sort  of  com- 
promise, directed  that  it  should  be  carried  into  Oxfordshire^  it       Ja«ob9> 
appearing  that  the  words  were  spokeki  at  two  places  very  near 
to  each  other,  v/2.  Abingdon  and  Oxford,     In  that  case,  there- 
fore, the  Plaintiff  was  enabled  to  obtain  his  judgment  as  soon  as 
If  the  cause  had  been  tried  ia  London.     If  any  inconvenience 
would  be  occasioned  in  this  case  by  the  trial  of  the  cause  in 
London,  we  might  perhaps  be  induced  to  pursue  the  same  course 
which  was  adopted  itt  Roland  v.  Knapp ;  but  here  the  whole 
cause  of  action  having  arisen  at  Rotherhithe,  the  convenience  of 
both  parties  requires  that  the  cause  should  be  tried  in  London^ 
I#et  us  consider  the  ground  of  these  applications  to  the  Court. 
The  statute  of  the  4  H,  4.  c.  18.  directs,  that  all  attornies  shall 
swear  to  make  oo  suit  in  a  foreigd  county ;  and  great  jealousy 
prevailed  at  common  law  respecting  the  trial  of  causes  except 
by  a  jury  ck  vicineto.    But  ail  that  is  now  at  aa  end  with  r&>> 
spect  to  transitory  actions,  and  the  Courts  hold  themselves  at 
liberty  to  permit  a  Plainti6f  to  bring  his  action  wherever  he 
thinks  proper,  under  certain  restraints.     If  it  appear  that  the 
whole  cause  of  action  arose  in  one  county^  the  Defendant  is  al-^ 
lowed  of  course  to  remove  the  venue  into  that  county ;  and  if  the 
cause  of  action  arose  in  more  counties  thanone>  though  the  De- 
fendant has  no  right  to  remove  the  venue  of  course  into  eithef 
of  those  counties,  yet  if  justice  can  be  better  obtained  by  a  trial 
in  one  of  those  counlies  than  in  the  County  where  the  Plainti£C 
bas  brought  his  action^  the  Court  may  permit  the  venue  to  be 
removed  into  either  of  those  counties.     If  the  practice  of  this 
court  had  been  otherwise^  I  shouM  certainly  have  followed'it  in 
the  decision  of  this  oase>  but  I  should  have  inclined  for  the  fu-^ 
ture^  to  render  the  practice  of  both  the  courts  uniform.  At  pre- 
aeot,  however,  no  dis«ordancy  appears  \  and  as  it  has  been  sworn 
that  the  whole  cause  of  action  did  not  arise  in  the  county  of 
Kentg  we  think  that  sufficient  cause  has  been  shewn  why  the 
^enue  should  remain  where  it  has  been  laid. 
Per  Curiam^  RAlo  dischargedt 
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Nov,  iBlli.  DUTTON  V.  SOLOMONSON. 

Delivery  of  ^T^His  was  an  actioD  for  goods  sold  and  delivered.  At  tfie  trial 
Tt^wi  ^*j«  before  Lord  Jlvanley  Ch.  J.  at  the  Guildhalt  Sittings  after 

half  of  the  ven-  '^t  Trimty  term,  it  appeared  that  on  the  10th  of  jtvgust  1803, 
****  ^°  "  ^h**'  ^^^  goods  in  question  were  purchased  by  the  Defendant  of  the 
theTcndee/isa  I^aintifFat  Manchester,  to  be  paid  for  br  a  bill  at  two  montlis; 
delivery  to  the   ^hat  a  bill  was  accordinclt  drawn  npon  the  Defendant  for  the 

vendee.    If  _,  »ix«\^  .  m     ^^  * 

goodsbebought  ainount  of  the  goods,  and  tendered  for  acceptance  on  the  z/th 
b*  ^bni'at  uro  ®^  August,  which  was  refnsed,  the  Defendant  deelining  to  accept 
monthi,andthe  any  bill  except  a  bill  at  three  months,  and  that  not  until  after 
ritli*  dr^u°"**  *^®  &®^®  should  have  arrived.  TRie  goods  were  delivered  by 
the  vendee  for  the  Plaintiff  at  the  common  waggon  office  a  few  days  after  the 
Jrfu^"to  w-^*^  receipt  of  the  order,  but  did  not  arrive  in  London  until  the  Mi 
cept,sem6.that  of  October,  The  writ  was  sued  out  on  the  6th  of  September, 
the  vendee  «ji-  The  jury  found  a  verdict  for  the  Haintiff,  but  liberty  was  re- 

not  be  sued  *'*''-— ^-  -  • 

ui  tction  for     served  to  the  Defendant  to  move  that  this  verdict  might  be  set 

Si^e^i^  hut"^  aside*  a«<*  a  nonsuit  entered. 

nponthetpedai      Accordingly  a  rule  iif>t  for  that  purpose  having  been  obtained 

Sr.'^Tnfe     on  a  former  day, 

he  cannot  be  Shepherd  Scijt  uow  showcd  cause.  Two  objections  are  made 
form  if  1^1  to  the  Plaintirs  recovery ;  first,  that  the  Defendant  never  re- 
fill after  the  ex-  ceived  the  goods ;  and,  secondly,  that  under  the  Bpecial  agree- 
twoinonihi.*j  ment  entered  into  between  the  parties,  the  Defendant  was  not 
liable  to  be  sued  as  for  goods  sold  and  delivered,  at  least  until 
after  the  expiration  of  the  two  months.  With  reapect  to  the 
first  objection,  a  delivery  to  a  carrier  is  in  law  a  deliverj  to  the 
vendee,  and  after  such  delivery  the  gopds  remain  at  the  risk  of 
the  latter,  the  carrier  being  considered  as  his  servant ;  though 
un  exception  to  this  general  rule  arises  when  by  special  con- 
tract the  vendor  is  to  pay  for  the  carriage  of  the  goods.  [Here 
the  Court  intimated  an  opinion  that  a  delivery  to  the  carrier 
was  a  delivery  to  the  Defendant,  and  that  if  it  were  not  Ibr 
the  special  agreement,  the  Plaintiff  would  be  entitled  to  re- 
cover.] Secondly,  the  agreement  between  the  Piaintiff  aad 
the  Defendant  was,  that  the  latter  should  accept  a  bill  at  two 
months  in  payment  of  the  goods :  it  was  therefore  a  sale  of  the 
goods,  with  a  condition  annexed  that  a  bill  should  be  acoepCed. 
If  a  man  receive  a  bill  at  two  months  from  a  vendee  in  paymentof 

•  Aud  see  HoMns  v.  Dupeny,  9  East,  498.  GatkeU  v.  Lindsay,  Holt  Ni.  Pi),  tit 
Cothmi  V.  Af  array,  1  Campb.  395.  Grjgm  r.  Umgfield.  SCaapb.  954.  Jtm^kr. 
KuomI  5  Cam^.  8t0..  HuUhvum  y.  Rod,  Id.  M9.  Budmtm  t.  Lewi,  Id.  414. 
Fortter  v.  SurUet,  IS  East,  605.  Brooke  w.  WkiU,  1  N.  R.  S90.  JLee  w.  W$im 
7  TwnU  188.    Andertvn  t.  Hodgim,  5  Price,  630. 
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goods  sold,  and  the  drawer  refuse  to  acceptit,  the  vendor  may  im-       1803. 

mediately  bring  an  action  against  the  drawer  upon  the  bill. 

This  was  determined  in  Milford  v.  Mayor,  Doug.  55. ;  and  the  vr^^^^n 
same  point  had  been  before  ruled  in  Bright  v.  Furrier,  Bull.  Solomoxioit; 
N.  P.  269.  Ed.  2.  The  principle  upon  which  those  cases  pro- 
ceeded was,  that  there  was  a  condition  annexed  to  the  bill  that 
it  should  be  accepted,  on  the  failure  of  which  condition  the 
holder  was  entitled  to  sue  the  drawer  upon  the  bill.  So  in  this 
case,  the  Defendant  not  having  performed  the  condition  an- 
nexed to  the  oontract  of  sale,  the  Plaintiff  is  entitled  to  sue  him 
for  goods  sold  and  delivered.  In  Stedmau  v.  GoocA,  E&p.  N.  P. 
Cm.  vol.  I.  p.  5.  Lord  Kenypn  ruled,  that  though  a  creditor 
who  takes  »  bill  payable  at  a  future  day  cannot  commence  an 
action  for  the  original  debt  until  that  period  has  expired,  yet 
that  if  the  bill  be  of  no  value,  as  if  it  be  drawn  on  a  person  who 
has  no  effects  of  the  drawer,  the  creditor  may  treat  it  as  waste 
paper,  and  resort  to  his  original  demand.  If  then  a  creditor 
may  under  such  circumstances  consider  a  note  as  waste  paper, 
and  resort  to  his  original  demand,  why  may  not  a  vendor  who 
lias  agreed  to  take  in  payment  an  acceptance  at  two  months,  , 
and  who  is  refused  such  acceptance,  resort  to  his  demand  for 
the  price  of  the  goods  sold  and  delivered  ? 

Bayley  and  Lem  Seijts.  in  support  of  the  rule.  Although  the 
Plaintiff  in  this  case  might  have  maintained  an  action  on  the 
special  contract  before  the  expiration  of  the  two  months,  he  was 
not  entitled  to  sue  as  for  goods  sold  and  delivered.  The  con* 
tract  entered  into  by  the  Defendant  was  to  purchase  goods  of 
the  Plaintiff,  ta  be  paid  for  by  a  bill  at  two  months.  There 
waa  no  contract  to  pay  for  the  goods  in  any  other  way.  It  was 
not  a  ready-money  contract,  with  time  given  for  the  payment, 
bat  fi  contract  for  a  special  payment ;  and  there  was  no  other 
ground  of  notion  than  the  Defendant's  refusal  to  accept  the  bill. 
It  is  true  that  the  holder  of  a  bill  may  maintain  an  action  against 
the  drawer,  if  acceptance  be  refused  before  the  expiration  of 
the  tine  mentioned  in  the  bill:  but  in  such  case  the  action  is  a 
special  aotk>o,  for  the  bill  itself  is  a  special  contract,  whereby 
the  drawer  undertakes  that  the  bill  shall  be  accepted  and  paid 
when,  due*  On  refusal  of  the  drawer  to  accept  there  is  a  breach 
of  the  ooutract,  and  consequently  an  immediate  right  of  action 
aocvnes.  <  The  case  of  Stedman  v.  Gooch  is  perfectly  distinguish- 
able jfrpmt.  the  present.  It  was  no  part  of  the  original  contract 
botpajBin  the  paities  in  that  case  that  the  debt  should  be  paid  by , 
t&d  ;UU8  of  eicbauge  in  question^  but  they  were  given  in  dis* 

charge 
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1898.  charge  of  a  pre-existiog  (?ebt ;  aad  ^K^ien  4iw  proveA  to  be  of 
-  —  no  value.  Lord  Kenton  thougtit  that  the  erigioal  debt  reiifel^ 
Durrow  j^  j^^^^  ^^^  clowly  decided  by  the  eases  «f  WesiPH  v.  Dowim, 
lk>voHoNsoir.  Doug.  23.  Power  v.  ffW/s^  0>a^.  818.,  «od  'Br,  Crompioms  caie^ 
cited  1 T.  JR.  186^  that,  ao  long  as  a  special  coBtraet  remaioi 
open,  a  party  eannot  resort  to  bis  remedy  npoo  the  geMnI 
cottnts.  In  the  case  of  Unlit  ▼.  Heightman,  9  East,  14ft.  niMm 
a  seaman  had  contracted  for  wages,  with  a  stipala/tion  that  he 
should  not  be  paid  till  the  end  ^  the  vcjege,  and  b«fore'4s 
end  of  the  voyage  was  wrongfully  discharged  kj  tiw  4»plaii, 
the  Court  held,,  that  he  eould  not  maiataia  a  gcweiji  9m4kU' 
tatus  assumpsit  for  wages  pro  ratd.  T^e  late  oase  of  Mtmen  w^ 
Price,  4  East,  147.  is  precisdy  in  point.  With  «eapeet  to  At 
delivery,  it  may  be  observed,  that  in  the  ease  4>f  Vwn^e  w.  Bm^^ 
Cowp.  294.  it  seems  to  have  been  taken  far  graatefl,  tkat  fflhs 
vendee  had  not  pointed  out  the  partiofllBr  mode  of 
he  would  not  have  been  liable  to  the  risAi  while  tlie  goods 
in  the  hands  of  the  carrier,  afid  that  in  Dawes  v.  Peck^  6  if.  & 
830.  where  it  was  determined  that  the  action  against  the  car^ 
rier  must  be  brought  in  the  name  of  the  consignee^  the  ctsibk 
stance  of  the  consignee  having  appointed  the  carrier  was  naidj 
relied  ou. 

'  Cur.  adv.  tmb^ 
On  this  day  the  opinion  of  the  Court  wasddivered  by 
Lord  Alvanley  Ch,l.  who (afler stating 4heca8e)prooeeded 
thus  :  The  first  objection  in  this  case  is,  that  the  delivery  of  the 
goods  to  the  carrier  was  no  delivery  to  the  person  who  ordeied 
them,  and  therefore  in  that  point  of  view  tbb  action  was  ceB- 
menced  too  soon,  the  writ  having  been  sped  out  before  the  ar- 
rival of  the  goods  in  London.  When  this  point  was  first  audi- 
tioned I  was  surprised,  for  it  appeared  to  me  to  be  a  propositiBB 
as  well  settled  as  any  in  the  law,tiiatif  a  tradesman  order  goods 
to  be  sent  by  a  carrier,  though  he  does  not  name  any  partioolsr 
carrier,  the  moment  the  goods  are  delivered  to  the  carrier  it' 
operates  as  a  delivery  to  the  purchaser ;  the  whole  property  im« 
mediately  vests  in  him ;  he  alone  can  bring  an  actioa  for  any 
injury  done  to  the  goods ;  and  if  any  accident  happen  to  the 
goods  it  is  at  his  risk.  The  only  exception  to  the  purobasv^s 
fight  over  the  goods  is,  that  the  vendor,  in  case  of  the  fanner 
becoming  insolvent,  may  stop  them  tit  transtttu.  On  this  past  nf 
the  case,  therefore,  the  Court  never  has  enftertained  any  donbt 
.  X^  prtficipal  diffieidty  aiises  from  the  speoM  mmgummi 

eateMl 
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k   aotered  into  by  the  paiftiev  and  from  tb.e  ^gument,  t)iat  the       1803. 
g    Plaintiff  is  premature  in  bis  action  for  goods  sold  and  delivered 
I    before  tbe  expiratioa  of  tbe  twopifrntb^*  I. was  inclined  at  first  ^ 

f    to  hope  that  we  migfat  hold  the  Plaintiff  at, liberty  to  recover  on   Solomovsoh; 
. ,    this  county  as  if  there  had  been  no  special,  agreement.  If  goods 
,    he  sold  and  delivered  without  aaj  spucial  agreement,  the  law 
,i   ia^riies  a  gen^nd  nndejpt^kiqg  to  p^y  fas  the  goods,  on  which 
I    ia  iMdebiiatH9  tnuHmfsit  will  lie.    It  appeared  to  me^  that  if  the 
,   apecial  agreement  in  this  case^cpuld  be  considered  as  a  collateral 
^    i^eementy  the  Plw^tiff,  might  still  be  entitled  to  recover  on  the 
^    gmeral  counts ;  for,  if  the  transaction)  between  the  parties  could 
hexonsidered  fis  a  contract  for  the  sale,  of  goods,  with  this  con- 
^    dition,  that  if  the  purchaser  would  give  a  bill  at  two  months 
he  should  have  twa  aipnths'  credit;  then,  as  tbe  condition  had 
pat  been  cwnplied  with,  the  Plaiptiff  might  be  remitted  to  his 
omginal  right  of  aetipa  f or  goods  sold  and  delivered.    All  the 
cases  cited  are  of  Ibis  sort.    In  Sudtnau  v.  GoorA  there  was  an 
-aatecedent  debt  due  from  the  Defendant  to  the  Plaintiff  before 
the  latter  received  the  promisisory  notes,  which  proved  of  np 
Talue.    Befoce  tbe  transaction  respecting  the  notea  took  plaee 
there  was  a  com|dete  subsistiDg  contract,  under  which  the  Dq- 
fendant  was  bound  to  pay  immediately;  after  this  he  obtained 
fiurtfaev  time  on  giviog  the  promissory  notes,  and  astheoondi- 
tien  OB  which  the  time  was  given  was.  not  performed,  in.consep 
quence  of  the  notes«  turning  oat  to  be  of  oo  value.  Lord  JKjfit- 
yon  thought  that  the  Plaiatiff  was  entitled  to  maintain  his  ac- 
tion for  goods  sold  and  delivered.    The  cases  of  Puckford  v. 
MaamU,  6  T.  R.  52.  and  Qmemqn  v.  Morse,  7  T.  R.  64.  ane  of 
the  same  sjieeies*    Itappaoved  to-  ai^e.that  the  conduct  of  ike 
-Defendant  might  perhaps  be^  aoi^ered  in  the  nature  of  a 
fraud.    If  a  man  prevail  upon  another  to  deliver  goods  to  him 
apoa  an  undertaking  to  do  something  else  as  a  satisfaction 
for  the  price  of  the  goods,  and  afterwards  refuse  to  perform  his 
part  of  the  agreement,  there  seems  to  be  no  injustice  in  holding, 
that  be  has  repudiated  the  contract  by  refusing  to  comply  with 
its  conditions,  and  that  the  law  may  infer  an  undertaking  to 
pay  for  the  goods  which  he  has  received ;  and  certainly  consi- 
derable inconvenience  may  arise  from  the  contrary  doctrine; 
for,  if  a  vendor  be  bound  to  bring  an  action  on  the  special  un- 
dertaking, his  remedy  will  not  be  so  effectual  as  if  he  bring  his 
action  for  goods  sold  and  delivered,  because  in  such  case  the 
Defendant  cannot  be  bolden  to  bail  without  a  Judge's-  order. 

These 
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1803.       These  were  the  impressions  on  my  mind  when  the  point  w» 
first  started,  and  I  shottld  have  been  glad  if  the  law  wonld  haie 
warranted  me  in  glvhig;  them  effects    Indeed*  the  same  argu- 
SoLOMONiov.  ments  se^kn  t^  have  iireighedl  with  Lord  iS/Z^Aormi^Ji,  in  tk 
case  of  Mnssem  v.  Price,  who  aeoordingly  there  deUveced  hir 
opinion  in  fkvonr  of  the  PlaintiiF.    But  ih^  decifioii  ia  that  case 
governs  the  presrat,  fhe  mqonty  of  the  Jndgea  ^viog  then 
determined,  that  ihe  action  coald  not  be  tiommeii^ad.hefoifr 
the  expiration  of  the  period  which  the  bills  hadt»  nuu    What- 
ever donbts  therefore  I  may  have  entertained  reapeotiBg  (ha 
rule  which  onght  to  be  adopted^  I  cannot  set  up  my^judgnNvt 
against  a  dedsion  of  the  Court  of  King^s  Btmck^  v^idi'  i»fi^. 
oisely  in  point.    It  was  said,  indeed,  ia  that  oasa,  tkgkt  M  tht 
exphtition  of  the  period  which- the  bills  had  to  rail  #o  aotioacf 
tndehiiatus  assumpsit  would  lie.  Bail  shoald  iao0i|iin^iidtaaBf 
person  bringing  his  action  onder'snch  oirciwstana^a,  tadecUia 
on  the  special  agreement  as  well  as  on  the  general  aootit^.  lor  I 
entertain  great  doubts  whether,  even  at  the  end  of  the  tva 
months,  an  indebitatus  assumpsit  will  lie,  if  it  doey  not  lie  befim 
the  expiration  of  that  period,    if  this:matter  had  been  rts  uh 
ttgrOf  I  should  have  agpreed  in  the  opimon  ddivered  by  Loid 
Ellenboroughf  that  the  action  was  properly  conceived*  bat  tka 
law  being  once  settled,  no  material  inoonveoimce  oaa  lesvk 
from  adhering   to   the  rule  which  has  been  Im4  dawa«    My 
Brothcfr  Rooke,  who  ruled  oAerwiae  at  Laneester^i^ggvbsHbf 
satisfied  with  the  decision  of  the  Court  of  Ki»ffs  fl§§c^'i  and 
my  Brother  Chambrt^  jnrevioufl  to  ttie  case  of  Jlusseii  ▼«  Pnce» 
had  ruled  the  same  point  at  York  in  the  same  way  as  the  Court 
of  Ktirg's  Bench  have  decided.    My  two  Brothers,  therefore^ 
both  now.  concur  in  that  ofHuioni  and  we  all  think  that  a  non- 
ynit  must  be  entered. 

Role  abiolata. 
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RoG£&ft  V.  Sir  Gervas  CtifTON,.  BarU  Jf^.^eou  ^ 

^l^if I9ir«i80  aotion'oD  the  case.  The  first  eoHnt  of  the  deoh^j  ilicboagh  a 
^    ittlM»  stated,  that  the  Plaiutifi;  befoie  the  oommittiBg  the  j^"^^^"^ 
g«feftiiioe/4^.  4iad  been  Vetained  and  employed  in  the  tenrioe  of  iwand  to  proire 
the  I>efMdaiie«8  Us  batler  and  senraat,  and  in  that  capeoi^  dl^^^ 
haiel4i^haved  with  dne  integrity,  good  temper,  actiTitj,  ud  fib*  bj  him  to  a 
tiKly^'MdiieTer  was ivipeeted to  have  been had«tenipered» lasy^  j^thedwri^^ 
(iridipeirtineet;  byneaM  whereof  the  Plaitfti£F  had  not-onty  terofhbier. 
gahled  the  good  epioienof  hi»  aeqphbows,  bat  had  sappaitad  Iffidoudjstato 
lliMaMf/aad  #Oold  thereafter  liave  npported  himaelf  by  his  ia*  ^J^"^^  "^ 
da0lr]^'ie  Ihe  Mfviee  of  bis  master,  had  not  inch  grievaaoes  been  wmmt  t^  a 
eottindtted  as  thereinafter  aaenfioned;  and  that  ihe.PJaiflCiff  at  f^'^,'°'^' 
the  thee  of  saeh  grieranoes  had  qnitted  the  Defendant's  serrioe»  prevent'hL 
iibd  had  been  reoommended  to,  and  was  Ukely  to  be  retained  ^l^!^'^*'^^ 
and  employed  by  and  in,  the  service  of  one  fViUknn  Hand^  olark^  thenUiMeifuiK 
fereertain  wages  to  be  paid  to  him;  yet  that  the  Defendant  f°*''£^2|Jl^ 
well  knowing,  4^.  bat  contriring,  4^.  te  injure  the  Plaintiff  in  give  the  aer- 
l&'^eharaoiefr,  and  to  bring  him  into  pnUic  scandal  amoag  his  ^J^^^^^*^ 
neigh%bbrs,  and  particularly  with  the  said  fFi/fiam  Hand^  and  tmUi  of  which 
ttf  eaese  it  to  be  suspected  and^  believed  that  the  Plaintiff  was  ^^^"^^^/ 
nMfit'to'be  employed  as  a  servant^  and  tliat  he  was  bad  tern*  jury  majr  from 
pitfe*,  «dl  a  laay  and  impertiiieirt  fellow,  and  thereby  to  prcK  |^^^^^ 
VeM  the  iatd  iVUtiamr  Hand  from  retaining  and  employikig  him  i^^  agunat 
in  his  eelrvice,  as  he  otherwise  might  and  woold  have  done,  and.  ^^^^^  ^ 
to  vex,  harass,  Sfe.  falsely  and  maliciously  did  compose  and  pab-  •gi^inst  him  bj 
lish  a  certain  false  and  scandalous  libel  of  and  concerning  Jthe     ^  ^^'^^ 
said  Plaintiff  as  such  servant  as  aforesaid,  containing  amongst 
other  things  certain  false  and  malicious  matter  joonoeming.  him 
as  sneh  servant  as  aforesaid,  in  substance  as  follows;  that  is  to  say» 
**  He''  (meaning  the  Plaintiff)  ''  is  a  bad*tempered,  lazy,  im- 
pertinent fellow ;  thereby  meaning  that  the  Plaintiff  was  not  fit 
.  to  be  employed  in  the  capacity  of  a  servaat.   The  second  count 
was  also  for  pubUshing  a  libel  containing  the  following  words, 
"  that  he,  the  Defendant  wished  he  had  never  taken  the  Plain- 
tiff into  his  house,  as  he  was  a  bad-tempered^  lazy,  and  imper- 
tinent fellow/'    The  third  count  stated,  that  before  the  com- 
mitting the  grievances,  Sfc.  the  Plaintiff  had  been  retained  and 
employed  by  and  in  the  service  of  one  Mr.  Holland  as  his  ser- 

*  Aiid  !iee  M'Dcugali  ▼.  Claridge,  1  Campb.  ?67.     Hodgton  v.  Scarkti,  1  B.  &  A. 
93f.     Heme  v.  Bcntinck,  C  B.  &  B.  130, 135. 

vant, 
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1M3-       vant,  and  had  quitted  such  service ;  and  the  Plaintiff,  from  the 
_  time  of  the  committiug  such  grievances,  being  out  of  place  and 

t.  unemployed,  the  said  Holland  would,  had  not  the  grievanoei 

Clittok.  thereinafter  mentioned  been  committed,  have  given  to  any  per- 
son applying  to  the  said  Hollamd  for  a  character  of  the  Plaia* 
tiff,  such  a  true  and  correct  ohwracter  aa  might  have  induoed 
such  peraoM  to  have  retained  md  employed  the  Plaialiff  as  a 
servant;  yet  the  Defendant  knowing,  ife.  but  cor.triviog  to  ip* 
jure  the  Plaintiff,  aqd  to  induce  the  said  HoUamd  iM>t  to  give 
bim  such  a  ohwraoter  as  aforesaid,  aad  thereby  to  impovensk 
and  wholly  ruin  the  Plaialiff,  oe  the  dfl^aforesaid  9aat  to  de- 
sire the  said  HoHand  not  to  give  the  PUiatiff  a  character  for:t)Ml 
he  was  a  laay,  impertinent  fellow ;  by  means  of  vshick  preoases 
the  said  HoUand  wasindaced  not  to  give,  and  to  refiiaa  logiie 
the  naintiff  a  character  ;  in  oonaeqaeoce  whereof  the  Plaiatif 
was  unable  for  a  great  length  of  time,  to  wit»  i^c*  to  iedocesr 
prevail  upon  any  person  to  retain  or  employ  bim  ea  %  servaet» 
and  was  thereby  greatly  impoverished. aed  injeredp  ^c«  to  Ui 
damage  of  500/. 
The  Defendant  pleaded  not  guilty. 

This  cause  came  on  to  be  tried  b^ore  Lord  Jtlv^rnkf^  CSk  X 
at  the  Guildhatl  sittings  after  laat  TrinHj^  tenii»  wbea  tkeM- 
lowiQg  facts  appeared  in  evidence.  The  Plaintiff  having  \fim 
hired  as  a  servant  by  the  Defiandant,  lived  about  mx  months  ia 
his  service,  when  the  latter  turned  him  away  witho«t  giviaf 
him  a  moqth*s  warning,  in  consequence  whereof  the  Plaiatift 
conceiving  himself  entitled  to  a  month's  wages,  refused  to^t 
the  service  without  being  paid  that  sum.  On  this  refusal  ths 
Defendant  procured  an  oflicer  flrom  the  pcdice  office  to  p^t 
the  Plaintiff  out  of  the  house,  and  employed  his  attorney  to 
settle  his  wages  with  him.  Immediately  after  tbaa  the  JQef^ 
ant,  who  was  going  into  the  country,  called  on  Sir.  HMsmd^ 
with  whom  the  Plaintiff  had  previously  lived,  to  infomi  bia 
that  the  Plaintiff  had  behaved  in  an  impertinent  and  seaiulaloai 
manner ;  that  he  the  Defendant  bad  discharged  him  from  \» 
service,  when  the  Plaintiff  refused  to  go  without  a  jsiootb*! 
wages ;  and  he  therefore  desired  Mr.  Holland  not  to  give  hua 
another  character.  While  the  Defendant  was  io  the  eoaal^ 
the  Plaintiff  offered  himsdf  to  a  Mr.  Hand,  stating  that  hi 
had  lately  lived  with  the  Defendant,  upon  which  Mr.  Mmd 
wrote  to  the  Defendant  for  a  charaeter,  and  received  the  fA^ 
lowing  aoiwv : 


IN  TH«  FoRTir^FoumTH  TsAB  OF  GEOR0E  ni. 

^  Sir,  vm. 

"  In  answer  to  yours  which  came  to  hand  jicsterday,  htg      ^^ 
leave  to  acquaint  you  that  Thomas  Rogers  did  not  life  with  me  J^ 

aix  months,  as  he  has  told  you,  and  wish  I  had  never  taken  him  CLmgii. 
■wto  my  house,  as  he  is  a  bad-tempered,  la^^  impertinent  fel- 
low, and  has  |;iveD  me  a  great  deal  of  trouble,  as  1  was  obliged 
•to  eend  an  officer  from  the  MarJbni'Siresi  poiioe  ofl&ee  to  p«t 
Jiim  and  his  things  out  of  my  bouse,  and  also  (o  employ  Mr. 
Buritei  my  sAtoniey  of  Soho  SftmrCf  to  settle  his  w^pas,  as  I  ioo)L 
4ipon  it  lie  wiH  take  atiy  advantage  be  can. 

<*'  I  am,  Sir,  yonr  most  obedient  bumble  servaat, 

^  Oenms  COfUm.'* 

Upon  veceipt  of  this  letter  Mr.  Hasii  ve&sed  to  take  the 
liis  service.  It  appeared  that  Mr.  Holland  never 
applied  to  for  a  duuracter  of  the  Plaintiff  after  the  eommii- 
nication  made  to  him  by  the  Defendant,  and  Mr.  Hoiland  stated, 
that  without  such  communication  he  should  have  declined  giving 
MKHker  oharacter  to  the  Plaintiff..  The  Plaintiff  also  pooved 
hy  servants  of  the  family,  that  while  in  the  DeCeaidant'a  service 
he  had  conducted  himsetf  well,  and  that  no  complaints  Jot  the 
«8ture  ascribed  to  him  ia  the  liefendanfs  letterhadaU  that  tune 
misted.  The  jury  found  a  verdict  for  the  Plaintiff  with  20/. 
damages,  but  tiberty  was  reserved  to  the  DefendasMt  to  move  to 
have  a  nonsuit  entered. 

Accordingly  a  nde  urn  having  been  obtained  on  a  Ibrmer 

day. 

Shepherd  and  Williams  Serjts,  now  shewed  isause.  It  may 
be  admitted  as  a  general  proposition,  that  wliere  words  are 
i|poken  or  written  by  a  master  of  a'servmvt,  wt  communicated  in 
'ConfideDce,  no  action  can  be  maintained  for  such  words, 
though,  under  other  circumstances,  the  words  would  be  actioo^ 
able ;  for  in  such  cases  the  situation  of  the  party  speaking  or 
waiting  rdbwts  the  inference  of  oudioe.  To  this  extnat  only 
frooeed  the  cases  of  Edmonson  v.  «Stouftiso«,  BuU.  N.  P^  p.  8.,  and 
WesHherstifn  v.  Hawkins,  1  T.  jR.  ilQ.  Bat  if  it  appear,  from 
the  drcumstances  of  the  4»se,  that  the  words  weoe  maliciously 
apoken  or  written,  then  an  action  lies  against  the  master;  for 
then  he  does  not  fall  within  the  principle  of  the  exception,  wiiok 
exempts  a  master  from  the  same  liabilities  as  other  perssos,  w 
Hcoount  of  the  ocoankm  which  ioduoee  them  to  sp^  or  write 
fespecttog  the  character  of  servants  and  Ae  motives  which  are 
ttuffsred  to  influence  their  conduct.    Had  nothing  appeand  in 

thia 
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180B.       this  case  but  the  answer  of  the  Defendant  to  Mr.  Hami,  it 

might  have  been  inferred,  that  the  Defendant  wrote  the  lettir 

^^*'''  911^  master;  bat  the  motives  which  dictated  that  letter  may 
GuvTOK.  plainly  be  collected  from  the  other  circomstanoes  of  the  case. 
It  was  not  only  proved  that  the  character  given  by  the  De* 
fendant  was  false,  but  that  the  Defendant,  having  had  an  alter* 
cation  with  the  Plaintiff  respecting  his  wages  at  partii^,  vdm- 
larily,  and  without  any  oblation  imposed  npon  him  as  master, 
went  to  Mr*  Holland  and  gave-  the  same  character  of  the 
Plaintiff  as  he  afterwards  gave  to  Mr.  Hand.  This  character, 
thus  voluntarily  and  officiously  given  to  Mr*  Holland,  most  be 
considered  as  malicious ;  from  whence  it  may  be  inferred  tkst 
the  character  afterwards  given  to  Mr.  Hand  was  dictated  bj 
die  same  motives.  There  was  therefore  sufficient  eivideoee 
from  which  the  jury  might  infer  malice  in  the  Plaintiff's  con- 
duct. 

Lens  S«jt.  in  support  of  the  rule«  The  inference  attempted 
to  be  drawn,  from  the  circumstance  of  the  Defendant  gciag 
to  Mr.  HoUtmd,  and  informing  him  of  the  conduct  of  the 
Plaintiff,  might  hav6  been  fairly  drawn  if  any  interval  of  titm 
had  elapsed  between  the  misconduct  of  the  Plaintiff  and 
the  communication  of  it  to  Mr.  Holland^  But  that  coHumh 
nication  immediately  followed  the  Plaintiff's  miscondaet: 
no  inference  of  malice  therefore  ought  to  be  raised  firon 
the  Defendant  having  done  what  he  probably  £dt  it  hii 
duty  to  do,  and  which  he  did  not  defer  till  the  moment 
when  the  Plaintiff  was  likely  to  get  a  character  from  Mr. 
Holland.  If  a  master  be  justified  in  preventing  a  servant 
from  getting  a  new  place  by  stating  his  real  character,  and  is 
not  bound  to  prove  the  truth  of  his  assertions,  it  ahould  seen 
that  upon  principle  the  same  justffication  ought  to  extend  ts 
his  desiring  the  former  mister  of  such  servant  not  to  give  him 
a  second  character.  The  same  principle  of  duty  influences  the 
master  npon  both  occasions;  and^  in  fact,  he  only  parsofli 
the  same  end  by  different  means.  The  only  question  ia> 
both  cases  ought  to  be.  Whether  what  has  been  stated'  by  the 
master  has  been  fairly  stated  ?  And  in  both  cases  the  servant 
ought  to  be  called  upon  to  shew  that  the  statement  made 
against  him  was  unfair,  since  the  presumption  is,,  that  comojar 
nications  of  this  sort  are  made  by  masters  as  a  warning  to  those 
t^  whom  they  are  made^  and  for  the  benefit  of  the  public.  If, 
therefore,  the  Court  should  be  of  opinion  that  the  evidence  Ja 

(his 
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4tii]ieafle  was  properly  submitted  ta  tbe  jary,  still  it  may  be  ooil*       180K 
tended  that  the  facts  do  not  warrant  the  jary  in  having  dnswn     "-—— 
that  inference  of  malice„  which  can  alone  supiport  the  vmiiot.  ^^"^ 

LordAbVANLBY,  Ch.  J;  I  feel  great  anxiety  in  this  case^  CLivrov. 
that  the  public  should  not  be  led  into  any  fabe  notions  respect* 
iog  the  grounds  of  our  decimon,  by  any  incorrect  statement  of 
what  passes  in  this  place.  Indeed^  the  handbill  (a)  which  was 
iNTOught  to  our  notice  when  Aie  rule  now  undet  oonsideratioa 
was  moved  for^  and  the  authors  of  wbich»  had  it  been  regularly 
before  the  Courts  we  should  have  animadverted  upon  veiy 
w^erely,  increases  that  anxiety  which  the  general  importance  of 
the  question  itself  to  the  puUic  is  sufficient  to  excite*  If  it  were 
to  be  understood,  that  whenever  a  master  gives  a  bad  character 
to  a  servant  who  has  quitted  his  service,  he  may  be  forced  by 
the  servant,  in  justification  of  such  hb  conduct  as  a  master,  to 
prove  the  particulars  which  he  has  stated  respecting  the  sernmt, 
ft  would  be  impossible  for  any  master  so  understanding  the  law 
(at  least  with  any  regard  to  his  own  safety),  to  give  any  cha« 
TBCter  but  the  most  favourable  to  a  servant,  and  consequently 
impossible  for  a  servant,  not  entitled  to  the  most  favourable^ 
eharacter,  to  obtain  any  new  place.  In  the  two  cases  of  EtU 
moman  v.  Sttoeimon  and  Weathenton  v.  Hawkinif  the  law  upon 
Hda  subject  appears  to  me  to  be  laid  down  as  dearfy  aaean  be 
wished.  Unquestionably,  the  master  who  has  given  a  bad 
chilracter  of  a  servant  to  persons  enquiring  after  bis  character^  in 
not  bound  to  substantiate  by  pbroof  what  he  his'said;  but  it  ii 
eqnhlly  clear  dmt  the  servant  may,  if  he  can,  prove  the  character 
to  be  felse ;  and  the  question  between  the  master  and  servant  wSl 
always,  in  such  case,  be,  whether  what  the  former  has  spokesr 
respectiog  die  latter  be  malicious  and  de&matory  2  In  this  case. 
we  are  to  consider  whether  the  evidence  eddueed  by  the  Plain- 
tiff was  sufficient  to  be  left  to  the  jury,  and  whether  it  warranted 
th^  result  which  they  have  drawn  ?  .  {Here  his  Lordship  stated 
the  evidence.]  It  appears  then  that  the  Defendant  dismissed  the 
Plaintiff  from  his  service  refusing  to  allow  him  a  month's  wages» 
to^hich the  latter  coneeived-he  waseotitled.  In oonsequence of 

^«i):  When  thf'iiolion  ww  made  lor  •  ingi  in  the  oauewei^  set  forth,  the  ion* 

neir  trial,  a  haudbill  was  stated  to  the  .4K>rtaaice  of  the  case  to  all  servants  stated, 

CcHii^  addressed  to  servants  (ii  general,  and'H  ftutiserfpfbii  §&t  'tarring  cm  ib« 

jsnd'iMiblifbed.  bv  the  Plaintiff  BWteth*  cauasieqaaited.  ..     . 
SijuL  In  which  all  ihfi  urevious  proceed- 

•         wck 
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IMSo       SQch  refusal  the  Plaintiff  would  not,  unUI  compelled  by  fonMH 
-        qnk  the  Defendant's  hoose;  a  conduct  not  justifiable^  smcei 

^^^**^      however  anpleasant  the  remedy  might  be,  the  Plaintiff's  proper 
Ctirrov.      mode  of  recovering  what  he  conceived  to  be  doe  to  him  was  by 
an  action.    This,  however,  was  the  only  act  of  impertineBce 
proved  against  the  Plaintiff;  and  if  io  fact  it  was  the  only  ad 
of  impertinence  conunitted  by  him  during  his  stay  in  the  Vlut^ 
tiff's  service,  I  do  not  think  the  Defendant  was,  by  that  act 
alone,  called  npon  to  seek  out  Mr.  Holland^  and  officmisly  state 
to  him  what  he  did.     I  do  not  mean  to  intimate*  that  if  a  ssp 
Taatwese  strongly  suspected  of  having  committed  a  felony  wbils 
in  his  master^s  service,  that  master  is  tfat  at  liberty  to  warn 
others  from  taking  him  into  their  service,  for  it  is  tbe  duty  of 
every  person  to  guard  the  pnblic  against  admitting  such  servants 
into  th^  houses.    But  in  this  case  the  offenoe  imputed  to  tht 
Plaintiff  appears  to  have  been  of  a  trivial  nature.    It  is  mteriasl 
also  to  observe,  that  when  the  Phiintiff  in  this  case  applied  It 
Mr.  Hand  for  his  place,  and  referred  hun  to  the  Defendant,  he 
did  not  tell  him  that  the  Defendant  wonld  give  him  a  good 
character ;  had  he  done  so,  I  should  have  suspected  that  he 
wished  to  by  a  trap  for  the  Defendant,  and  procure  evidence 
to  support  this  action ;  in  such  a  case  I  should  hold  a  party  notat 
liberty  to  ascribe  the  character  given  by  his  master  to  maliee^ 
when  he  bad  only  drawn  from  him  that  whicb  he  had  a  right  to 
expect.    It  has  been  argued  indeed  in  this  case^  that  the  letter 
written  by  the  Defendant  to  Mr.  Hand^  in  ks  terms  in^Usd 
that  the  Plaintiff  had  been  carried  to  tbe.  Police-office  upons 
criminal  charge,  but  I  do  not  think  any  such  inference  coaU 
fairly  be  drawn  from  the  letter.     Weatkenton  ▼.  Hawkht  wm 
the  case  of  a  letter  written  by  a  friend  of  the  Plaintiff^s ;  jet 
the  Court  looked  to  see  if  it  was  dictated  by  malice^  and  beiii| 
of  opinion  that  it  was  not,  held  tbe  action  not  maintainahk. 
In  this  case,  I  think  I   should   have  grievously  invaded  the 
province  of  a  jury,  if  I  had  not  left  it  to  them  to  say  whether, 
considering  all  the  circumstances  of  the  case»  the  conduct  of  the 
Defendant  was  not  malicious.     Possibly  bad  I  been  on  tht 
jury,  I  should  not  have  concurred  in  finding  the  verdict  whid 
they  have  done;  but  still  I  do  not  think  that  we  are  aov 
at  liberty  to   disturb   their  verdict,    thinking,   as  I  do,  Alt 
the  evidence  was  property  left  to  them.    At  tbe  same  tiuMi 
I   wish  it  to  be  understood   as  my  opinion,   that  Masftn  ' 

oi^t  ' 
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ought  to  be  protected  as  iniich  possible  if.  they  honestly  dis-        180% 
charge  their  duty  in  speaking  of  the  characters  of  those  servants      > 
who  have  quitted  their  service.  llooi»» 

RooKE  J.  I  am  of  the  same  opinion.  It  does  not  appear  Curroir. 
to  me  that  sufficient  groiinds  have  been  disclosed  to  induce  Us 
to  disturb  the  verdict  in  this  case.  But  I  wish  to  have  it  under* 
stood  as  my  opinion,  that  a  master  may  at  any  time,  whether 
asked  or  not,  speak  of  the  character  of  his  servant,  provided 
that  he  speak  in  the  honesty  of  his  heart,  and  that  an  action 
cannot  be  maintained  against  him  for  so  doing.  In  support  ot 
this  opinion  the  case  of  Bell  v.  l^haicher,  VenL  275.  may  be  re- 
ferred to,  where  Sir  Matthew  Hale  says»  if  such  actions  could 
be  supported  a  man  should  not  speak  disparagingly  of  a  cook 
or  a  groom  but  an  action  would  be  brought.  At  the  same 
time  masters  are  not  warranted  in  speaking  ill  of  their  servants 
from  heat  or  passion.  If  this  case  rested  merely  on  the  letter 
written  to  Mr.  Hand  by  the  Defendant,  I  should  be  of  opinion 
that  the  action  was  not  maintainable.  But  it  appears  that  the 
Raintiff  and  Defendant  parted  in  anger  with  each  other,  and 
that  thereupon  the  latter  sent  officiously  to  Mr.  Holland,  to 
state  to  him  what  he  thought  of  the  Plaintiff,  and  to  prevent 
Mr.  Holland  from  giving  him  a  character,  I  agree  with  my 
Ii0trd»  that  the  Defendant  would  have  been  warranted  in  com* 
municating  any  thing  of  a  criminal  nature  done  by  the  Plain* 
tiff  which  had  come  to  his  knowledge.  But  the  charge  made 
against  the  Plaintiff,  though  not  of  a  very  grievous  nature,  yet 
was  just  safficient  to  prevent  his  getting  a  new  place,  and  was 
such  as  convinces  me  that  it  was  made  in  consequence  of  the 
imger  conceived  against  him  in  the  Defendant's  mind.  The 
case  therefore  stands  thus ;  the  Plaintiff  and  Defendant  parted 
in  beat  and  anger  with  each  other,  and  the  latter  has  given  the 
ibrmer  a  character,  which,  from  the  evidence  in  the  cause,  he 
does  not  appear  to  have  been  warranted  in  giving  him. 

.  Chjlm BR B  J.  I  own  I  cannot  entertain  a  doubt  respecting  the 
liae  of  conduct  which  the  Court  ought  to  pursue  tipon  this  ocoi^ 
don.  I  not  only  think  we  are  bound  not  to  disturb  this  verdict, 
bat  I  will  add,  that  if  I  had  been  upon  the  jury  t  should  have 
ooncurred  in  the  verdict.  Nor  do  I  think  we  can  at  all  tfdLe  into 
our  consideration  any  paper  which  may  have  been  since  published 
bjr,  the.  Plaintiff;,  though,  if  it  had  been  published  before  the  trials 
Md  Jiad  influenced  the  minds  of  the  jury,  that  would  have  beofi 

a  sufficient 
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1803.  a  sofficieot  reason  for  setGng  aside  the  verdict*  and.  poiusluttg 
■  the  parties  concerned  in  such  pablieation. .  On  the  second  count 
*'**  of  the  declaration  in  this  pase  no  special  damage  is  proved  of 
dirroirJ  Jaid ;  I  consider  the  case  therefore  as  resting  entirely  on  tbs 
first  county  and  if  the  Pla^itiff  chooses  to  enter  up  his  jiidg* 
ment  generally,  he  will  mn  the  risk  of  having  it  set  aside*  Wa 
need  not  consider  whether  the  words  made  use  of  by  the  Defrn- 
dant,  when  giving  the  character  of  the  Plaintiff,  are  in  thepa* 
aelves  actionable  or  not;  for  it  is  alledged  in  the  first  county  sod 
was  proved  at  the  trial,  that  the  Defendant*  in  bis  letter>. 
Mr.  Handf  called  the  Plaintiff  a  lazy,  impertinent  fellowi  and 
that  Mr.  Hand,  in  consequence,  refused  to  take  him  into  in, 
service.  I  take  the  law  to  be  well  settled,  that  where  a  master 
is  applied  to  for  the  character  of  a  servant,  the  former  is  not 
called  upon  in  an  action  to  prove  the  truth  of  apy  aapersioBi 
thrown  out  by  him  against  the  latter,  but  that  it  liea  upon  the 
servant  to  prove  the  falsehood  of  the  aspersioM  thniwn  oat 
against  him.  In  such  case  the  master  is  justified^  titileat  theser* 
vant  prove  express  malice  in  the  act  of  the  former.  Beaidea  tha 
cases  cited  at  the  bar,  I  will  refer  to  the  case  of  Lowtrf^^  Aiketh  ■ 
head  tt  Ux.  Mid.  S  Geo,  9.  heXond  hotd  Man^iefd.  In  that 
case  the  rule  laid  down  by  Lord  Mawfytd  waai*  thi^t'  whec^ 
a  person  intending  to  hire  a  servant  applies  to  his  lavmat 
master  for  a  character,  the  .master  is  not  ))ouad  to  |irof0 
the  truth  of  the  character  which  he  gives ;  for  what  be  qieakt' 
of  the  servant  he  does  not  speak  officiously^  but  only  dit'. 
closes  that  whjch  rests  in  his  own  knowledge  alone;  ba^ 
that  where  a  master  speaks  ill  of  a  servant  who  has  quitled  hii> 
place,  without  any  previous  application  having  been  madeta 
him,  there  he  must  plead  and  prove  the  truth  of  the  «liaraQl«r 
in  justification.  Indeed  the  qualification  of  the  nde  may  ka 
collected  from  the  words  used  by  Mr«  Justice  BuUer  in  bis  Imr 
of  ^i$i  Ptint;  when  speaking  of  the  ease  of  Edm^ttum  t«  St/evm^ 
wn ;  for  he  lays  it  down,  that  where  words  are  apoken  id  ooar. 
fidence,  and  without  malice,  no  action  lies ;  he  then  refers  to  the 
case  of  Edmonson  v.  Stevenson,  where  the  words  being  spoken  of 
a  servant  by  her  mistress  on  application  for  the  character  of  the 
servant,  it  was  held  by  Lord  Mansfietd,  that  malice  should  not  be 
implied  from  the  occasion  of  speaking,  but  should  be  direcdy 
proved.  And  the  same  law  had  been  acted  upon  in  the  case  of 
Haver  v.  Dawson,  Bull.  NP*  p*  8.  where  an  action  having  beeo 

bronght 
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Srocigbt  against  a  liian  for  warding' his  fViend  respecting  tlie  cir^        1803. 
icnmstances  of  the  Plaintiff^  Prait[  Ch .  J.  directed  t&e.  jury,  that      -rrrrr^ 
ilioogh  the  words  were  otheirwise  actionable,  yet,  if  they  should  *"* 

be  of  opinion  that  they  were  not  spoken  ont  of  malice,  but  in      Ci.irfo]r. 
Ojonfldence  and  frieibdship,  and  by  way  of  warning,  they  shonldi 
find  ttie  Defciijdaht  not  guilty ;  which  they  did.    So  in  this  case^ 
if  Sir  Gerctn  Ctifton  had  been  intini^te  with  Mr.  Holland^  and 
had  gorri  to'faicii-  in'  cohfidence  to  communicate  what  had  passed 
ietweeh'  hiiiiiself  and  the  Pfaititiff,'  he  would  have  redeemed 
llimself  fi^i  the  imputation  of  inattce.     But  that  does  not  ap^ 
)>^fif  td'  dave  be^  the  case  here.    What  is  th^re  in  the  natun) 
of  the  iihfttge  adduced  against  the  Plaintiff  by  Sir  Gtrvas  CKf- 
€on  which  n^quired  ^uch  officious  interference  on  his  part  ?  Had 
^e-been  robbed  by  the  Plaintiff,  \i  would  have  been  very  rea- 
tftMiaUe'jHiat  he  should  go,  even  to  a' mere  strange,  to  tell  him 
WhAt 'lib -bMlfamii' honesty  he  would  have  been  bound  to  tell; 
ijad  tcf'^MJifoMlte  against  taking  the  Plaintiff  into  his  house. 
A  eaireof ^Sfki^  would  have.excused  the  Defeildaat ;  but  heA' 
tka  dtmifg^^W  teidness  and  in^pertiiience  Was  of  too  slight  a 
natolrerto  wmtant  the  officious  idteifereboe  of  Sit  Oervai  CHf^ 
/eff,-aai  in^leed  no  great  harm^  w6ald  blii^e  i^nsned  from  the 
Ptaintiff^s  Staining  atiother  pTace.    iB^d  the- ease  rested  upoift' 
ik»  fli^re  etrcumstaaoe  of  the  letter  written  by  ttk^  Defendant  to 
Mr.  Uamit  0^  Plaintiff  couid  not  have  supported  his  actioti' 
«ritllMt  proving  malice  in -Sir  Gervas  CHflon.    But  it  dees  not 
i]Bf4oi|:tfaat:«1odev  he-  had  previously  told  tho  saime  things  to 
Mn-Haitahd  which  he  wrote  to  Mr.  Hand,  and  he  had  desired 
tk^  tbmtPt^  Aoi  to  giv^  the  Plaintiff  a  character;    I  think  tb« 
Mnm^BUiU  SSa  G^frt4i$  CHiftou  to  do  all  thli  was  the^iuarrisl 
vrtriok  iMid '(ttkM  <  ptace  between  Wtnaelf  and  the  Plaintiff  ^t; 
pa#tittgv^  Cobsi#dr&ig  tilisroCMre^  as  I  do,  the  qMttel  tti  the 
rM'diiasOOf-  'thechat^  made  agiilnst-the  Pkiintiffi  and  lAeeiAig ' 
m^'MM  oflMotis  int^fference  on  the  part  of  the  Defendant;  I 
adi'4^l64dte!we^ught  not  to-gtanttt  now  (ariil. 
m:-^  oj  ^V'i-,:  ,<-•'  .  •  •    -  :    •      ' Hc|le  disdhargoJi  • 
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^'^- 1»^-  The  King  v.  Taylor. 

If  a  icrvant  re-  iTiHIid  was  ati  indktineat  in  the  comity  of  Middletes,  agaitft 
forhisnaster  the  prisoner  WilKam  Taylor,  for,  that  be»  being  tkteier- 

inthccojmty     y^^j,^  ^f  ^^^  Jamts  Bttrker,  did  receive  and  take  into  hise«> 

ofil.» and  being        ,  »  .  .  .  ,„.  ^  h 

called  apon  to  tody  ciCTtain  monies^  to  wit  ten  srallings,  for  and  on  accoaat  of 
liiAe^wMiw  ^^  ^^  master;  and  having  so  received  and  taken  into  his  p» 
of  B.,  there  de-  ^BSsion  the  Said  snm  of  money,  for  and  on  account  <if  bb  «ud 
oh^hc'^^y '  toastet,  he  the  said  W.  T.  fraudnlently  and  feloniously  did  cmb» 
be  indicted  for  zle  and  secretc  the  i^ame,  and  so  did  Steal  from  bis  said  faster 
roeiu^S^^  the  said  sum  of  ten  shilling,  the  inoney  of  Ae  said  Ja$.  Bafitf^ 
latter  county,  for  whose  use  send  on  lirhose  accomit  the  same  was  delivered  lis 
and  paid  into  the  possession  of  the  said  W.  T.  ag^nst  tbelbm 
of  the  statute. 

At  the  trial  at  the  Old  Bailey,  befolfe  ifi/dfh  J.  abd  TAmnMom  &, 
it  appeared  that  the  prosecutor  was  ii  fishmcmger  in  Dmry^amf 
and  the  prisoner  was  his  servant ;  ttiatM  the  SfTCli  of  AugM  ttb 
prisoner  was  scut  with  100  faerringB  to  Crot$^rt€t,  B/adtfrian' 
road,  in  the  county  of  Surrj/,  to  a  Mrs.  StevHu,  who  liad  dgreel 
to  buy  them  for  ten  shillings,  which  she  was  to  send  back  1^  tk 
prisoner,  and  the  "pros^vrtor  told  the  prisoner  lie  Was  to  teeofe 
ten  shillings  for  thelicftrrings ;  that  he  Was  ^tit  Witb  tbem  abdit 
^  o'clock  in  the  evening,  and  delivered  them  te  Mrs.  Stevem, 
who  paid  him  ten  slrillings  for  them,  and  tfa^  fyrisoner  retanied 
aboat  eight  o'clodk,  when  fab  master  asked  bdln  if  he  M 
brougbt  the  money  ;  that  the  prisoiachr  said.  No,  for  thtfl  Ifil. 
SteveHs  had  toot  ptfid  him;  that  ht  neter  afdcontiteS  fyt'lbt 
money ;  that  the  prosecntor  paid  him  bis  weekly  wages  (itlwbf 
on  a  Satyrdai/),'BJid  that  the  prisoner  was  to  have  retlmied^ 
Mbfiday  as  asaal,  btit  did  not.  ItwiA  cbnftended  on  fhe-liiPt 
of  the  prisoner,  that  he  was  otaity  liable  4o  be  iodieteid  Hi  fte 
Cbtmty  of  Surry,  where  the  money  was  received.  The  prisoiMr 
was  found  guilty^  and  the  point  was  reserved  for  the  opinion  cf 
the  Judges. 

On  this  day  the  opinion  of  the  Judges  was  delivered  at  tk 
Old  Bailey,  by 

LordALVANLEYCh.J.  At  the  trial  it  was  contended  thatan- 
der  the  circumstances  of  this  case  the  prisoner  could  only  be  ia- 
dicted  in  the  county  of  Surry,  The  prisoner,  however,  was  foood 

gwiity, 
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]|;«illy,  and  the  questiou  was  reserved  for  the  consideration  of  the       1808. 
Judges.     They  have  eonsidered  the  question,  and  are  anani*      -■ 
moadj  «ir  opinion,  that  the  prisoner  has  been  rigbdjr  oonvictad.      *^^i^ 
This  is  the  seoond  cose  wiiioh  has  arisen  upon  tke  39  Geo.  3.      Tatms. 
ic.  89r.,  in  If hieii  doubts  have  oocurred  respecting  the  place  whei« 
.the  offenoe  ought  to  be  charged  to  have  beoi  committed.    The 
■first  was  the  caae  of  The  King  v.  Hobtom^  tried  before  Mr.  Jn^ 
4ioe  Ciatmkrtf  at  SJirewebHry,  in  the  eoonty  of  Salop,  which  is 
Teporled  in  1  East's  P.  C.  Jddeuda,  p.  xxiv.    In  that  case  the 
fprisoBer  had  received  the  woaey  in  the  eoonty  of  Salop,  and 
40oied  the  receipt  of  it  to  his  master  in  the  county  of  Stafford^ 
•ttd  wtteo  be  afterwards  went  into  the  county  of  Salop  persiftted 
ia  ^tbat  denial.  Tbe  result  of  the  opinion  of  the  Judges,  as  stated 
ia:  the 'report,  was  this:  "  Most  of  them  thought  that,  as  in  the 
casa^of  larceny  at  common  law,  so  in  this,  where  the  statute  do* 
<iiaMd  tbe.o&ot>e  to  be  of  the  same  kind,  the  subsequent  eo^ 
duct  of  the  prisoner  In  not  accounting  to  his  master,  and  do- 
jqriiig  the  jneeeipt  of  tiie  moaey,  was  evidence  toahew  that  the 
original  taking  was  with  intent  t»  accrete  and  embezzle,  and  •# 
iaateil within <he  meaniog  of  the  statute;  and  the  BShMre  ao 
at  die  act  of  setieting  was  a  vtigative  act.  And  some  coasiderad 
4hat  the  .affenoe  was  triable  in^  aitiker  county  as  referable  to  the 
iwigiDal  takiflgintfae  CAe,  and  tbe  not  a^ouati«g  but  denying 
|ihe:veoeipt  when  called  upon  in  tbeother."    If  any  doubts  could 
arise  in  -■  that  .case  they  certainly  do  not  occur  here.   In  that  oaae 
there  was  rstrong  eviidence  that  the  prisoeer  began  to  determiiia 
to  embezzle  in  the  county  of  Salop,  and  there  was  likewise  a 
clear  oobccaiion^  that  deienniAataMi  in.  that  county,  though,  it 
was  said,  the  not  accounting  arose  in  the  county  of  S4(^ord, 
nntii  which  it  might  be  argued  that  the  act  of  embezzling  was 
not  complete.  The  Judges,  however,  were  of  opinioui  that  there 
was  sufficient  evidence  of  a  beginning  to  embezzle  in  the  county 
of  Salop  to  make  the  ofience  triable  in  that  county.  In  the  pre« 
sent  case  no  doubt  can  be  entertained.    The  prisoner  being  sent 
over  BlackfriarU  Bridge  into  the  county  o(  Surry  ^  there  received 
ten  shillings  for  his  master.    The  receipt  of  that  money  was 
perfectly  legal,  and  there  was  no  evidence  that  he  ever  came  to 
the  determination  of  appropriating  the  money  to  his  own  use 
until  after  he  had  returned  into  the  county  of  Middlfur*    It 
was  not  proved   that   the   money  ever   was  embezzled  until 
the  prisoner  was  in  the  county  of  Middlesex.    In  cases  of  this 

Q  Q  2  sort 
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I;^08.  sort  the  nature  of  the  thing  embezzled  ought  not  to  be  laid  out 
of  the  question.  The  receipt  of  money  is  not  like  the  recapt 
of  an  individnai  thing,  where  the  receipt  may  be  attended  with 

Tat&m.  circumstances  which  plainly  indicate  an  intention  to  steal,  by 
shewing  an  intention  in  the  receiver  to  appropriate  the  thing  to 
his  own  nse.  Thus,  if  a  servant  receive  a  horse  for  his  master, 
and  sell  it  before  he  gets  out  of  the  county  where  he  first  re^ 
reived  it,  it  might  be  said  that  he  is  guilty  of  the  whole  o£PeDce 
in  that  county.  But  with  respect  to  money,  it  is  not  necessary 
that  the  servant  should  deliver  over  to  his  master  the  ideoticai 
pieces  of  money  which  he  receives,  if  he  should  have  lawful  oc- 
casion to  pay  them  away.  In  such  a  case  as  this,  therefore,  even 
if  there  bad  been  evidence  of  the  prisoner  having  spent  tbe 
money  on  the  other  side  of  Blaclfriar^s-bridge,  it  would  not  ne- 
cessarily confine  the  trial  of  the  offence  to  the  county  of  Suny. 
But  here  there  is  no  evidence  of  any  act  to  bring  the  prisoner 
within  the  statute  until  he  is  called  upon  by  his  master  to  ac- 
count.  When  called  upon  by  his  master  to  account  for  the 
money,  the  prisoner  denied  that  he  had  ever  received  it.  This 
was  the  first  act  from  which  the  jury  could  with  certainty  ny 
that  the  prisoner  intended  to  embezzle  the  money.  In  this  case 
there  was  no  evidence  of  the  prisoner  having  done  any  act  to 
embezzle  in  the  county  of  Surry ^  «or  oould  the  offence  be  com- 
plete, nor  the  prisoner  be  guilty  within  the  act,  until  he  refused 
to  account  to  his  master.  We  are  therefore  of  opinion,  that 
the  prisoner  was  properly  indicted  in  the  county  of  Middlesex. 

[Mr.  Justice  Heath  was  abse^it  during  the  whole  of  this  Tena 
from  indisposition.] 
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HaYNES  V.  BiRKS.  '        Jan.ftniu 

nnHIS  was  an  action  brought  against  the  Defendant,  (Els  in-  a  bill  indorsed 
^     dorser  of  a  bill  of  exchange.  I'^^Tf 

Thecause  was  tried  before  Rooke  J.  at  the  Westminster  Sittings  the  holder  with 
after  last  Michaelmas  Term,  when  it  appeared  that  the  bill  in  J^e^J^ 
question,  which  was  indorsed  in  Iftinky  being  due  on  Saturday  the  Stuurdty,  and 
1st  of  October,  was  presented  for  payment  about  two  o'clock  on  foJ*,iy^JII^ 
that  day  at  the  house  of  the  acceptor,  by  a  clerk  of  Messrs.  WUkes  about  two 
and  Co.  of  the  Poultry,  tlie  PlaintiflTs  bankers,  in  whose  hands  it  Jay?  Payment 
had  been  placed  by  the  Plaintiff ;  that  payment  being  refused,  the  being  refused, 

noted  and 
again   presented   b.nween  nine  and   ten  in  the  evening  by  a  notaiy. .  On  Monday  the  bankers  in- 
formed the  holdiT  th<it  the  biil  wis  dishonoured,  who  on  Tuesday  about  noon  gave  notice  to  the  in« 
dorser.    /Hie  holder  lived  at  Knighubridge,  and  the  indorser  in  Tottentuon-Court  Road,     Held  that 
this  notice  was  sufficient  to  entitle  the  holder  to  recover  against  the  indorser. 

*  Vide  DarhUhire  v.  Parker,  <SEast,3.     Bray  v.  Hadwtn,  5  M.  &  S.  6». 

bill 
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1804.       bill  was  noted  and  again  presented  between  iiine  and  tea  in  tBe 

■ '        "      evening  of  the  same  day  by  a  notary ,  who  was  informed  that  the 

^^^1***       acceptor  was  in  the  King's  Bench  prison ;  that  the  bankers  oo 

BiRBt.        Monday  the  3d  sent  the  bill  to  the  Plaintiff*  informing  him  Aat 

it  was  dishonoitredy  who  gave  notice  of  the  tion-pi^fment  to  tW 

Defendant  on  Tuesday  the  4th  about  noon  ;  that  the  Fhuntiff 

lived  at  Knighlsbridgff,  and  the  Defendant  in.  ToUtHhaat^Coiai 

Road,  On  this  evidence  it  was  objected  that  the  Defendant  irit 

discharged  for  want  of  notice  of  the  non-payment  being  giTea 

within  reasonable  time.    A  verdict  was  taken  for  the  PIainti(r» 

with  Uberly  to  the  Defendant  to  metd  that  a  noaaait  aliobU  be 

entered. 

Accordingly,  Best  Serjt.  moved  for  a  rule  nisi.  The  bill  baf- 
iiig  been  dishonoured  at  two  o'clock  on  Saturdatf  the  1st  of 
October,  notice  of  the  non-payment  sbonolct  hav^  teen  gives  ix^ 
the  Defendant  on  Monday  the  3d  of  that  month  at  farthest.  It 
was  expressly  laid  down  in  Tindall  v.  Brown,  1  T.  12.  167.  thit 
reasonable  time,  as  applied  ta  bills  of  exebaage^  is  a'questioo  of 
law;  and  it  has  beM  eittablMhed  by^^vlDlal  case^  that  where 
the  parties  live  in  the  same  town,  notice  must  be  given  on  the 
next  day  At  fttrt&dst,  M&  where  they  do^  not  St«  in^  llie^  some 
town,  by  the  next  post.  In  Tiudall  v.  Brown,,  the  note  having 
been  dishonoured  on  the-  fttk  of  October,  notice  given  on  the  7th 
was  holden  to  be  too  late.  And  in  Nicholson  v.  Gouihiif,  2  H. 
BL  609.  the  same  was  holden  where  the  note  became  due  on 
the  3d  of  October,  and  notice  was  not  given  till  the  6th.  He 
bill  therefore  having  been  dishonoured  on  Saturday  the  1st,  and 
notice  not  having  been  givea  till  Tuisday  the  4tli,  such  notice  is 
out  of  reasonable  time,  even  considering  Sunday  as  no  day.  It 
is  no  answer  to  this*  objection  that  the  bankers  did  aot  retam 
the  bill  to  the  Plaintiff  until  Monday  the-  3d,  foe  if  they  ha?e 
been  guilty  of  neglect,  the  Plaintiff  must  seek  his  remedy  against 
them.  The  bill  having  been  dishonoured  at  two  o'clock  on 
S^tturday^  it  was  the  duty  of  the  bankers  immediately  after  noting 
it»  to  return  it  to  the  Plaintiff  the  same  day.  The  iadorser  is 
not  to  be  prejudiced  by  the  circumstance  of  the  holder  having 
put  the  bill  into  the  hands  of  his  bankers,  for  in  Peach  v.  Bur- 
gess^ cit.  1  T.  R.  407.  Lord  Mansfield  said,  **  it  was  a  striel 
rule  of  law  that  notice  must  be  given,  and  it  must  be  adberedl 
to  in  every  oase."  The  bankers  can  only  bo  cottttdered  as  the 
agents  of  the  Plaintiff;  either  therefore  ik0j'  shoold  have  givco 

due 
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dmo  notice  to  the  Dafe^dant^  or  hare  retained  the  hUl  to  the       1804, 
PhuQtiff  time  enough  to  have  enabled  him  so  to  do.  —.—I... 

Tf^e  Court  inclined  to  refuse  a  mje  to  shew  cause,  but  said,  ^l!*^ 
they  would  mention  the  ease  to  the  other  Judges,  and  intimntQ  ^'"^^M 
thejur  opinion  on  the  next  day. 

Accordingly,  Lord  Alvanla/  Ch.  J.  on  the  next  day  said.  In 
tt^s  case  it  has  been  insisted  for  the  Defendant,  that  reasonable 
notice  was  not  given  to  him  of  non-payment  by  the  acceptor* 
wd  two  cases  have  been  cited  to  shew  that  three  days  between 
the  non-payment  and  the  notice  is  too  much.  It  is  perfectly 
true,  that  in  each  of  those  cases  three  days  did  intervene  be«, 
tween  the  non-payment  and  the  notice,  but  in  neither  of  those 
eases  is  it  stated,  as  the  fact  is  in  this,  that  the  last  day  of  pay- 
meat  was  on  a  Saturday.  Reasonable  diligence  in  giving  notice 
according  to  the  course  and  habit  of  persons  in  trade  is  abso- 
lutely necessary,  and  no  excuse  can  be  accepted  if  such  reason- 
aUe  diligence  be  omitted^  unless  as  between  the  holder  and  the 
drawer,  where  the  latter  is  proved  to  have  had  no  effects  in  tbe 
jiands  of  the  acceptor.  We  lay  entirely  out  of  our  considerf^ 
tion  the  circumstwce  of  the  acceptor  being  in  the  King^s  Bench 
prison,  and  mean  to  decide  the  case  as  if  he  were  solvent.  It 
has  been  argued,  that  the  bankers  were  the  agents  of  the  Plain- 
tiff, and  that  the  Defendant  was  entitled  to  the  same  notice  as  if 
the  bill  had  remained  in  the  Plaintiff's  hands.  We  have  con- 
versed with  some  of  the  other.  Judges  upon  this  point,  and  they 
agree  with  us  in  thinking,  that  if  we  were  so  to  deal  with  bills 
of  exchange  in  the  hands  of  bankers,  we  should  put  an  end  to 
the  praotice  qf  emplojfing  them  to  receive  payment  on  the  bills 
of  their  customers.  As  soon  as  the  banker  is  informed  of  the 
Don-p&ymeat  of  a  bill  it  becomes  his  business  to  acquaint  his 
principal  of  that  circumstance;  and  I  wish  to  be  understood  to 
say,  that  if  a  bill  be  returned  to  a  banker  he  is  bound  to  give 
notice  to  his  principal  that  very  day,  if  he  can  do  so  by  using 
ordinary  diligence.  But  in  this  case  it  was  impossible  for  the 
bankers  on  Saturday  night  to  give  notice  to  the  Plaintiff,  since 
the  bill  was  not  presented  by  the  notary  till  between  nine  and 
ten  o'clock.  On  Sunday  of  coarse  they  were  not  bound  to  do 
so.  And  on  Monday  they  did  apprise  the  Plaintiff  of  the  non- 
payment. It  does  not  appear  at  what  time  on  Monday  the 
Plaintiff  received  the  notice.  The  Plaintiff  was  not  bound  to 
be  at  home  the  whole  of  the  day :  and  supposing  him  to  have 
returned  home*late  on  that  day,  he  was  not  bound  to  send  a 

special 
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1604*       special  messenger  to  the  Defendant ;  if  he  informed  the  De< 
— —      fendant  by  the  course  of  the  post  is  sufficient.     Certainly  be 

Ha  V  MBS  w  B  « 

,^  was  boupd  to  write  by  the  two-penny  post  on  Monday,  and 

9iLu  supposing  him  to  have  done  so,  the  Defendant  would  only  re- 
ceive his  letter  on  Tuesday.  Now  it  appears  that  on  Titetday 
he  did  receive  the  notice ;  and  we  cannot  so  nicely  measure  the 
minutes  as  to  consider  whether  the  precise  time  of  the  receipt 
corresponds  with  the  time  at  which  a  letter  sent  by  the  post  on 
Monday  night  would  arrive.  The  case  of  Lefiley  v.  MilU, 
AT.  R.  170.  which  was  mentioned  at  the  bar  (er),  to  shew  that 
the  bankers  could  not  give  notice  on  Saturday  because  the  ac- 
ceptor had  the  whole  of  that  day  to  pay  the  bill,  does  not  satisfy 
me ;  and  it  is  observable  that  the  opinion  thrown  out  by  Lord 
Kenyan  was  not  assented  to  by  Mr.  Justice  Bulier.  The  two 
cases  cited  in  support  of  this  application  weref  Nichofsim  y.Gou* 
ihitt  and  Tindal  v.  Brown.  In  the  former  case,  though  the 
l)ili  was  due  on  the  3d  of  October  it  was  not  presented  till  the 
6th,  though  all  the  parties  lived  near  each  other.  Lord  Chief 
Justice  Eyre  was  of  opinion  that  under  the  cireumstaDees  of 
that  case  notice  might  be  dispensed  with.  But  from  that  cast 
it  does  not  appear  that  the  day  on  which  the  bill  became  doe 
was  a  Saturday,  and  that  it  was  presented  so  late  as  to  preclude 
the  possibility  of  giving  notice  on  that .  day.  In  Tindal  v. 
Brown  the  Court  was  of  opinion,  that  a  whole  day  had  beea 
improperly  given.  I  do  not  think  that  any  one  has  a  right  to 
complain  that  the  holder  of  a  bill  of  exchange  employs  a  banker 
to  receive  it,  nor  is  there  any  law  which  requires  notice  to  be 
given  within  any  certain  fixed  time.  Notice  need  not  be  given 
with  all  the  dispatch  that  can  possibly  be  used,  but  it  must  be 
given  with  all  the  dispatch  that  can  reasonably  be  expected. 
Heath  and  Rooke  Js.  concurring, 
Best  Serjt.  took  nothing  by  his  motion. 

(n)  By  Onttow  Seijt.,  who  Imd  been  Coiuitel  foi*  tbe  Phdadflr  at  the  tiut 
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JaRBET  v.  CrEASV.  Jon.  31rt. 

1*^1  ME  for  putting  in  fmil  having  expired  on  the  SOtb  of  time  for  put- 

January,  v  pi-Sdontbe 

Beit  Serjt.  on  this  day  (the  3lst)  moved  to  justify.  ^b*  DeCmd- 

Shepherd  SeT]\.  opposed  the  justification^  insisting^thattbe  XVS^tojt^ 
Plain titf  was  entitled  to  the  costs  of  moving  for  an  attachment  ^^>  ptmaaat 
for  which  instructions  had  heen  given,        .  wim^nrS^ 

Be$i  urged  that  the  Defendant  was  at  liberty  to  justify  bail  at  HcWAattbe 
an j  time  before  the  attachment  was  obtained,  that  the  Plaintiff-  entitled  to^ 
was  sufficiently  apprized  by  the  notice  of  justification  of  the  0e-  ^SH**^  ^"** 
fendanf  s  intention  to  justify  this  day,  and  that,  as  the  Court  never  Stm  attJd^ 
allowed  'any  advantage  to  be  taken  of  the  priority  of  motion  on  ^"^"^ 
the  sanpie  day,  the  instructions  for  the  attachment  ought  not  to 
have  been  given. 

But  JTie  Court  thought  the  Plaintiff  was  entitled  to  the  costs 
i)f  preparing  to  move  for  the  attachment,  since  be  could  not  be 
certain  whether  the  Defendant  would  proceed  upon  his  notice 
of  justification. 

Accordingly  Best  undertook  to  pay  those  costs^  and  was  al** 
lowed  to  justify. 


HODGKINSON  V.  SnIBSON;  Feb.Sd. 

TQA  YLEY  Serjt.  moved  for  a  rule  to  shew  cause  why  the  pro-  The  Court  wiU 
•^-^  ceedings  in  an  action  of  replevin  should  not  be  stayed  on  °^'.^^  P"^ 
payment  of  costs  by  the  Defendant.  pievin  upon 

The  .declaration  was  general,  and  did  not  amgn  any  special  ^^^^^^^ 
damage.     The  Defendant  made  cognizance  as  bailiff  of  Paul  appUauioo  of 
Joddrell  Esq.  lord  of  the  manor  of  fVorksworth,  and  acknow-  ^J^^ndimt.* 
lodged  distraining  on  the  Plaintiff  as  constable  of  the  township 
of  Cromford,' for  palfrey  rent,  to  which  several  pleas  in  bar  were 
pleaded. 

The  Court  thought  that  both  parties  were  actors  in  replevin^ 
and  that  the  Plaintiff  had  a  right  to  his  judgment. 

Bayley  took  nothing  by  his  motion. 

*  But  H*c  Banki  v.  Bn^nd,  3  M.  &  S.  5Sa. 
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M.  9d.  Cha  lm£rs  and  Another  v.  Bell. 

Ifa  Swedi9h  HPhis  was  an  action  on  a  policy  of  insnranoe  on  gpoods  by  Ae 
S!£idfrJlJ!*b^         ***^P  ResolatioH,  warranted  Swedish  ship  and  properly,  it 

i<MdiBg  port  in  and  from  the  ship's  loading  port  or  poirts  in  the  Ea9i 


u^gSooSu^  P^^^^>  China,  or  elsewhere  beyond  the  Capfe  of  Good  Hapi  ti 

and  put  •£  the  Goitembur^,  with  liberty  to  touch,  stay,  or  trado,  at  all  poitior 

u^M6A^    plaoes  what  and  wheresoer^  on  this  and  at  the  other  sido  of 

port  ia  tho        the  Cape  of  Good  Hope,  as  interest  should  appear.     The  eaoie 

il!!!j^4^!^  vas  tried  before  Lord  Mvanief  Ch.  J.  at  the  GMiUhaU  Sittingi 

reeover.tiM       after  IViai^  Term  1802»  wheo  the  jury  found  averdkilbrtb 

iaoMttavo?    I^aintiffs,  subject  to  the  ofnnioD  of  the  Court  apoo  a  cai^ 

tkm  of  the  na-^  which  stated  (among  other  things  act  material  to  the  point  iqpoi 

▼igation  awa.    ^{^*^j^  ^  dedsiou  ultimately  turned)  that  the  Plaintiffs,  me^ 

chants  in  London,  were  agents  of  a  mercantile  society  called  Ike 

Swedish  Jsiatic  Company,  resident  at  Gottenbtirgk  in  Hmedaf 

and  using  the  firm  and  style  otJnders  Jtuknosi  and  Co.   Tkit 

in  1794,  this  society  having  engaged  Pendook  N^ale,  an  Ea^ifk 

mmn  by  birth  (but  who  bad  obtained  letters  of  bargbership  is 

Sweden)  in  the  double  capacity  of  captain  and  gapepcazga  4f 

their  Swedish  ship  the  Resolution,  seat  him  io  October  1795  in 

this  ship  to  India  upon  a  general  speculation,  for  the  parpoie 

of  traffic.     That  in  the  prosecution  of  this  adventure,  Captsio 

Neale  having  been  at  Tranquebar  and  Manilla,   where  he  took 

in  the  greatest  part  of  his  cargo,  arrived  at  Madras,  and  thsre 

obtained  of  the  two  British  houses  Kindersley,  fVatts  and  Co. 

and  Latour  and  Co.  part  of  the  cargo  upon  which  the  poiicj 

was  effected,  and  there  loaded  the  same  on  board  the  RewlnliHL 

That  the  goods  shipped  at  Madras  were  entered  and  cleared  si 

the  custom-house  of  that  port,  and  that  the  said  ship  was  iiJtawitf 

entered  inwards  and  cleared  outwards  at  the  swne  porL    That 

OB  the  first  of  April  1797,  the  Reaotation  sailed  firom  Madras 

on  her  voyage  to  Europe,  having  on  board,  as  part  of  her  caigo^ 

the  goods  which  had  been  purchased  at  Madras,  and  also  tbs 

goods  taken  on  board  at  Tranquebar  and  Manilla ;  and  that  as 

her  voyage  home  she  was  captured  by  a  French  privateer  aid 

condemned. 

The  question  for  the  opinion  of  the  Court  was.  Whether  tkf 
Plaintiff  was  entitled  to  recover  t 

*  And  see  Stringer  r.  Murrmv,  2  lU  &  A.  t48. 


Btttft. 
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Lens  Serjt.  for  tbe  PftuutifF.  Tte  didy  qvMtkm  19,  WkethoTr  iMMli 
fl»  part  of  the  goods  iostired  were  takes  mi  houA  tbe  Res&lMiion^  ""■ 
A  Swedish  Tes9el»  at  MudrtK,  tbe  toyag«'  is  to  be  oottsidered  ^y^**j^,. 
ittegalt  AS  beidg  in  coiitraventien  of  tke  MMrigatioa  Iaw»12  C«n  2; 
c^ia^.!.  MMi  7^^Wm.ti^Mmp. cfa.  s.%  tbe  ftmner  of 
tirtiidb  enacted,  fbi^  *'  No  good*  ilio«ld  be  imported  into  in 
espovted  out  of  any  faui^  febukU^  pkutatioMy  or  fertitone^ 
oC  His  Hf^esty  in  il«td^  Africa^  ov  Ammoii  ia*  aoj^  otiier  gfaips 
botBueh  as  belonged  to  tbepeeple^of  A^/iami,'  Irtlamd,  IVaieg^ 
m  Berwick  trpoiK  Tweedy  or  were  of  tke  boik  of  and  betoogiBg 
t^  any  of  ihe  said  laiftdAr  iskadi^  plantations^  or  territiiriea;^ 
and  the  latter,  tbat  *'  No  good*  shonld  be  iaipofted  into  or  ez- 
piffted  ool  of  any  cokuiy  or  pkantation  of  Hi*  Majesty*  iarjlaii^ 
jifriea,  or  Ameriia,  in  any  ship  not  of  the  bniit  of  England  or 
Inland f  or  the  said  oolonies  and  plantations,  and  whoUy  owned 
by  the  people  thereof  2"  This  qoestion  i*  snpposed  to  have 
Wen  settled  by  the  case  of  Marck  ▼..  Jbet,  anttf  p.  35.^ ;  bnt  the 
point  was  th^  rather  taken  for  granted  than  decided,  tbe 
nvgnment  hnriog  turned  upon  the  rigbt  to  leooFer  the  pie-^. 
laiiBn,  soppo»ng^  the  insannice  to  hnve  been  iitegat.  It  nMy 
be  denbted,  however,  whedier  tile  i^ve  proi^isiens  of  the  oa-^ 
ligation  laws,  so  far  a*  they  relate  to  the  trade  of  foreigners, 
to  and  from  the  Britkh  possessions  in  Indian  were  not  repealed 
by  the  sa  Gro.  8.  c.  5Sw  The  138tb  section  of  tbat  act  having 
pfoUbited  in  general  terns  all  His  Majesty's  subjects  from  send- 
kig  tbe  produce  or  manufactoreeof  the  East  Indies  or  China  to 
Emrope  in  any  other  manner  than  that  pointed  out  1^  the  act, 
it  is  provided  in  i«  13&.,  that  the  said  restriction  shall  not  pre^ 
einde  the  servants  of  the  Company  or  free  merchnnis  from  bny* 
ing  any  goods  in  India  and  seQiog  the  same  again  in  India  to 
tbe  subjects  of  foreign  states,  or  from  acting  ns  agents  or  factois 
ln>  tbe  importing  or  exporting^  buying  or  selling  goods  in  India 
fbr  or  on  tbe  acooun€  band jSde  of  any  foreign  company  or  any 
fineign  merobant ;  and  by  s.  146.  so  much  of  the  21  Geow  9u 
c.  fiS.  as  prohibits  the  servants  of  tbe  Company,  or  other  British 
onbjects  in  India,  from  lending  money  to  any  foreign  company, 
or  foreign  European  merehantn,  or  to  pnrcbese  goods  in  India  for 
sttd  on  account  of  any  sueb  compaiMes  of  merchants,  or  troa^ 
being  concerned  in  lending  money  or  purchasing  goods  to  fur* 
nish  any  such  companies  or  merchanls  with  the  credit  of  such  bills 
of  exchange  as  are  mentioned  in  that  act,  ie  thereby  repealed* 

These 
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1804.       These  provisioDs  plainly  recognize  a  right  in  foreign  meiduuits 

to  import  and  export  to  and  from  India^  and  though  they  da 

uhd^AiMiber    "^^  ^  terms  repeal  the  operation  of  the  navigatioD  laws  witk 
V.  Respect  to  foreigners  trading  to  Indian  yet  they  must  be  oon- 

*^^'  sidered  as  conferring  on  foreigners  the  right  of  that  trade  ia 
which  they  authorize  British  subjects  to  assist  them.  It  is  tne 
that  the  37  Geo.  3.  c.  Ii7.>  which  expressly  anthoriaes  this  trade 
by  foreigners,  and  which  passed  on  Uie  19th  of  July  1797,  sab* 
sequent  to  the  sailing  and  capture  of  the  ResolaiioHt  is  not  a 
declaratory  but  an  enacting  statute.  Yet,  if  it  should  appetr 
that  according  to  the  true  construction  of  the  83  Geo.  3.  cSi. 
the  prohibitious  of  the  navigation  laws  were  already  done  awaj 
in  respect  of  foreigners  trading  to  the  £asi  Indies,  they  ougkt 
not  to  be  prejudiced  by  a  superabundant  act  of  the  Le^shUun 
in  their  favour. 

Best  Serjt.  contrd.  Though  the  provisions  of  a  subsequent 
statute  may  operate  as  a  repeal  of  a  former  one  without  express 
words  for  that  purpose,  yet  a  subsequent  statute  never  can  hsTe 
that  effect,  unless  it  be  so  inconsistent  with  the  former  that  tfaej 
cannot  stand  together.  But  here  no  such  inconsistency  appears. 
Though  the  33  Geo.  3.  authorizes  foreigners  to  bay  and  sell  in 
India,  it  does  not  authorize  them  to  export  commodities  in  any 
manner  different  from  that  to  which  all  exportation  from  Ibit 
country  was  before  confined  by  the  navigation  laws.  In  the 
case  of  Monk  v.  Abel,  ante,  35.,  where  an  insurance  was  effected 
upon  a  Danish  ship  at  and  from  Bengal  to  Copenhagen,  and  it 
appeared  that  tbe  cargo  was  taken  on  board  at  Calcutta,  the 
voyage  was  admitted  to  be  illegal,  and  the  Court  held,  that  the 
insured  could  not  recover. 

Lord  Al V AN  LEY  Ch.  J.  Taking  it  for  granted  that  the  £aff 
Indies  are  to  foe  considered  as  British  colonies  within  the  meaning; 
of  the  navigation  laws,  it  does  not  appear  to  me  that  tbe  clausei 
which  have  been  cited  from  the  33  Geo.  3.  go  the  length  of  le^ ' 
pealing  tbe  restriction  of  those  laws  with  respect  to  the  East  hdks> 
It  is  true  that  the  rigour  of  those  laws  had  been  considerably  re- 
laxed in  practice  with  respect  to  the  East  J/ic/ies  previous  to  the 
37  Geo.  3.,  but  the  laws  still  remained  in  force.  The  doctrine  d 
destitution  has  no  existence  in  tbe  law  of  England,  though  it  his 
in  that  of  Scotland.  It  is  urged  that  the  clauses  of  the  83  Geo.Si 
are  inconsistent  with  the  provisions  of  the  navigation  acts ;  for  it  is 
said  that  the  legislature^  by  empowering  foreigners  to  trade  to  and 
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ftom  India,  have  authorized  them  to  carry  on  their  trade  in  their      1804. 
own  ships.    Bnt  the  Legislatnre,  bj  empowering^  foreigners  to 


buy  and  sell  within  the  limits  of  the  East  India  Campan^t  andVDotiber 
charter,  without  being  subject  to  penalties,  are  not  to  be  contii^^  ^ 
dered  as  having  repealed  any  part  of  those  laws  which  were  made 
for  the  encouragement  of  British  navigation.  The  right  to  buy 
and  sell  may  be  given  to  foreigners,  and  yet  the  obligation  to 
export  in  British  ships  may  remain.  We  will  look  into  the 
clauses,  but  unless  we  should  have  occasion  to  alter  our  ofunion, 
we  think  that  a  nonsuit  must  be  entered. 

On  this  day  Lord  Alvanlei^  said  that  the  Court  had  looked 
into  the  acts  of  parliament,  and  were  of  opinion,  that  the  navi* 
Ipation  laws  were  not  repealed  with  respect  to  the  East  Indies,  by 
the  clauses  in  the  33  Geo,  3. 

Per  Curiam,  Nonsuit  to  be  entered. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Hankin  v.  Broomhead,  One,  8^.  in:£rror.  Fe^.ith. 

T^BCLARATioN  in  the  King's  Bench  In  debt  on  bondfor  2000/.  Jodgment  by 
•*-^  concluding  to  the  Plaintiff's  damage  of  KKV.    Judgment  ^J^"|oSj^ 
having  been  suffered  by  default  in  Easter  Term  1799,  the  follow-  in  an  action  on 
iog  judgment  was  entered :  ^'Therefore  it  is  considered  that  the  p^Jj^i'^r^^i 
said  Esther  HaNkinrecoYQic  against  the  said  John  Broomheadihe  ed  up  judgment 
saiddebt,  andalso9/.10s.forherdamageswhichshehathsustained,^  to^uTj^^^ 
as  well  by  reason  of  the  detaining  the  said  debt  as  for  her  costs  ^i^  lot.  for 
and  charges  about  her  suit  in  this  behalf  expended,  by  the  Court  ^^.^^Vwrit 
of  our  Lord  the  King,  now  here  adjudged  to  the  said  Esther  by  pf  inquhj  hav.- 
her  assent;  and  the  said  John  in  mercy,"  Sfc.    In  jEa$/er Term  cated» damages 
1800,  the  Plaintiff  below  proceeded  to  assign  breaches  under  the  ^^^e  assessed 
8  &  9  Will.  3.  alleging  that  the  bond  declared  on  was  in  the  4^.  ai^ui  costa 
penal  sum  of  2000/.  conditioned  for  the  performance  of  certain  ^':   And  the 
covenants,  which  had  been  broken  by  the  Defendant  below,  ed  up  anotheV 
Upon  this  assignment  of  breaches  a  writ  of  inquiry  was  awarded  judgment  for 
and  executed  before  the  Chief  Justice,  and  dsgoaage^  were  assessed  together^ViST' 
at  the  sum  of  1115/.  IQs,  4d.  over  and  above  the  costs  of  suit,  ^**-  ^-  ^'^'J<>^ 

cosU;  but  after- 
wards entered 

u  rdnittitur  on  the  roll  for  the  costs.     Held  tliat  the  second  judgment  was  erroneous. 

arid 
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MM.  Mdfor«bMeoai«s40t.  Tke  imoord.  after  statiog  Hbft  JtiM 
«f  ike  wni  of  iaqmiy*  and  contimuMMet  4o  a  .{lartiealar  dif» 
IHaoeoded  tkm : ''  At  wUek  day,  before  oar  aaid  Lnni  fkt  Kiif 


IBsoonBAB.  ^«i^  IFtfiteriffsfer,  comas  Ab  aaid  fflAcr  by  71  P.  becaOoraey, 

4baro«paB  aU  and  tiogpakr  tbe  pnMMfei  haiag  aaea.  mod  if  lb 
iknat  of  onr  oaid  Lord  tbe  King  before  tba  King  htSMetf*  aov 
beia  fully  aadeiBtood,  and  awtttre  delibeiaUioii  beiai^  4hemi^ 
bad,  it  UfMrnudered  by  tbe  lame-Coort  beret,  aocardiag  to  At 
statate  in  oneb  oaae  made  and  |>rovided»  tbat  tlie  aaid  JEatlmti^ 
recover  against  the  said  JoAa  ber  damages  afogfuaid,  in  iioai 
aibiesaid  fouad,  and  also  81/.  6t.  9d.  for  her  fariber  costs  aid 
ofaargas  by  ber  aboat  ber  sait  in  this  babalf  expeiidad»  by  Ik 
Gcnrt  of  onr  said  Ijord  tbe  King  now  berora^judged  lotbesai 
Esther,  and  with  her  assent,  which  saidvcasts,  charges,  anddi* 
mages,  and  further  costs  and  charges  in  the  whole  anaaat  to 
11S8/.  10s. ;  and  the  said  John  in  mercy,  ifc.  And  bereapos 
the  said  Esther  freely  herein  aanrf  xemits  to  tbe  said  John  tk 
said  several  sums  of  40$.  and  31/.  6f .  8d.  in  form  aforesaid  foosd 
and  awardad  to  Ibe  said  Etihar  for  ber^casts  aad  charges  a£9re- 
said ;  therefore  as  to  those  costs  and  charges  let  the  said  Joks 
be  acqaittad  and  gothoieof  witbovt>a  day;*  4rt. 

The  Defendant  below  having  brought  a  writ  of  error,  assignd 
for  error,  '*  That  Ae  dedaratioB  aforesud,  and  the  mstfUm 
therein  contained,  are  not  sufficient  in  law  for-the  awfl  Euker 
to  have  or  maintsSn  her  aforesaid  acrGon  ihereoT  agaheiat  him  to 
flie  extent  for  winch  the  judgment  aforesaid  is  given,  nor  sap- 
port  or  warrant  the  judgment  so  as  af  oresmd  grven  in  farm  afeie- 
ftdd ;  there  is  also  error  in  this,  to  wit,  that  liy  Ae  ^teelarsiioi 
aforesaid,  on  wbioh  the  aaid  judgment  is  given»  no  more  tbsn  s 
.  debt  of  2000/.  and  100/.  damages  for  tbe  action  ttereof  an 
claimed,  and  yet,  by  tbe  record  aforesaid,  it  appears  tbat  ly 
the  judgment  aforesaid,  in  form  aforesaid  given,  it  ia  aSjadfel 
that  the  said  Es/Aerxecover  against  ihe  said  Jokm,  not  only  her 
said  debt  of  2000/.  and  also  9/.  lOs.  for  Im.  HmmgeB  vriiieb*8k 
had  sustained  as  well  on  occasion  of 'the  detaining  the  aaid  debt 
as  for  her  costs  and  charges  by  her  about  her  snit  in  that  hMK 
expended,  foot  also  that  the  said  Esther  reeovw  mgmist 
said  John  her  damages  to  the  amount  of  lllS/.  18i.  4d, 
by  the  jury  aforesaid  on  the  witbin-metttioned  inqmsitioB,  ai 
the  damages  sustained  by  the  said  Esther  pn  ocoasipQi  of 
the  breach  of  the  condition  of  the  said  writing  obligatory  in  tbe 
said  declaration  mentioned,  which  said  debt  and  damages » 

by 
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Vf  ttk^  Mid  jttAgMent  awarded  and  fuljiidged  to  t>e  reodrerad  liy       I604. 
tiie  naid  £«rAer  «gidtuft  the  said  J^kn,  «iMQBt  in  the  whole  to  the 
iMi  of  3126(f.  9».  4i/.,  beings  a  itroeh  gfMter  mim  than  Che  faH 


UitirMli 


#. 


anKMmt  4of  Ae  debt  demaBded  and  A^  daaiagVB  Usd  ki  the  saMT  #M«ifemA'«^ 
iteciairation  and  thcnrehy  flought  to  be  feooimred,  therefore  in  ttnl 
^tbere  is  manifest  eiror:  there  is  also  error  in  this,  to  wit,  thafby 
%he  reoord  aforesaid,  it  appears  that  the  jndgment  *aforesMd»  in 
ftrrm  aforesaid  is  given  for  the  said  Esthir  against  the  md  Jehu 
for  greater  and  other  sans  and  to  a  lat^r  Hmoant  than  the  Ml 
amount  of  the  debt  demanded,  and  all  Ae  damaj^  laid  in  and 
hf  the  declaration  aforesaid,  llierefore  in  that  (%eve  is  manifest 
error ;  there  is  fdso  •error  in  this,  to  wit,  theft  there  are  two  df»- 
'tiBCt  jadgments  giren  by  the  Conrt  on  fhe  premises,  notwiA^ 
atanding  the  ftraft  of  sach  judgments  pnqMrts  to  be  final';  and 
there  is  also  error  in  this,  that  it  does  net  appear,  in  and  by  the 
atiggestion  made  by  the-smd  Esther,  baft  that  the  said  JoJm  Wil^ 
'kimon  and  Robert  fVoodgate,  or  one  of  them,  did  transfer  and 
•^y  to  the  said  Esther  the  said  stock  in  the  said  indenture  men* 
^oned,  ait  the  time  therein  mentioned,  according  to  Ifae  form -and 
Heffect  of  the  said  condition/' 

Raithby  for  tiie  Plahatifr  in  error.  If  in  'fte  present  case  the 
'JBelbndant  in  error  in  entering  up  judgment  has  deviated  *from 
tte'coarse  pointed -oat  by  th&8  and  9  WHIM.  r.  U.  he  will  be  tm^ 
4dble  to  maintain  'his  judgment,  notwifhstanding  he  may  %e  'able 
•te  shew  that  in  this  "particular  instance  no  ii^nstice  will  be  done ; 
Ar  since  the  cases  of  B,oles  v.  Hosewell,  5  T.  H.ttSS.  and  fiftfrefy 
t.  Bern,  t  T.  JR.  686.  the  provisionsrof  thestatuteof  fFtW.'g.  fatffo 
^een'held  to  be  'compulsory  upon  the  paities.  'The-6th  section  of 
that  AatMeoonsists  of  two  parts  «pplieri>letottissu^  Iffinft 
^efial$!s>  thttt  tf  judgment  shifil  be  i^ven  f or  the  Plainfiff  on  d^ 
ttutver,  'or%y  tonfession  on  nH  dieit,  file  FlsSntiff  may 'suggest 
•fcreaehes,  and  a  wrh'riiril  issue  to  -the  shei%  and  "the  fudges  df 
-sasiae  shdl  make  wtum  therjecMT  to  fiie  oomt  from  whence  *the 
Mfiib  issued.  It  then -proceeds  toiKty,  that  in^casefheBefendatft, 
ajter^eh  Judgment,  tLfkd*hfSfcfre  execufion,.sfaa!l'payiite  court  the 
•ilaaBftig^eetmd  costs,  ex^icution  sbsdllieatayed.  Tbe  word  "*judg- 
iMtitf^  here,  rnrn^  be  taken  to  mean  (he  judgment  beEtirenamed, 
**Mr.  *tiie  common  law  judgment.  I9ie  statute  tl^i^refofO  does  mft 
^taaUe'^e  pai^y,  after  'having  first  dbtainel  iiis  common  law 
jQdKment,  to^enteravecond-e^table  jndgmeiil/aooording'to^ho 

circum- 
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]£0t.       circmnstaiices  of  the  case»  but  only  to  obtain  an  equitable  tie» 
cntion  upon  the  first  judgment,  such  judgment  being  restndned 


Hankiii  Jq  j[^  effect  against  the  Defendant,  by  the  finding  of  the  jo; 
BaooMBKAo.  upon  the  breaches  suggested.  It  is  incumbent  on  the  party,  tbem- 
fore,  as  often  as  he  is  aggrieved  to  assign  breaches,  but  not« 
often  as  he  is  aggrieved  to  enter  up  judgments ;  and  if  the  mode 
adopted  by  the  Defendant  in  error  should  prevail,  the  subseqoeit 
judgments,  instead  of  restraining  the  first  judgment,  will  only  be 
cnmulative,  and  give  the  party  a  right  to  so  many  executions  ii 
addition  to  that  upon  the  first  judgment. 

Lawes  contra.  The  argument  for  the  Plaintiff  in  error  ra- 
ther tends  to  shew  that  the  second  judgment  Ls  unnecessary  thaa 
that  it  is  unjust:  and  indeed,  as  the  Plaintiff  in  error  oolj 
prays  that  the  judgment  may  be  reversed,  when  in  fact  there 
are  two  judgments  upon  record,  it  may  be  objected  that  he  ii 
not  very  regular  in  the  manner  of  appearing  before  the  Court; 
for  if  it  be  uncertain  to  which  of  the  two  judgments  the  writ 
of  error  applies,  it  is  bad.  The  Plaintiff  below  was  entitled  !• 
take  his  common  law  judgment  notwithstanding  the  8  &  9  WilLS. 
Goodwin  v.  Crowle,  Cowp.  857.  in  which  case  Lord  Maft^tU 
says :  **  The  true  construction  and  substantial  justice  of  the  act 
is,  that  the  penalty  shall  not  be  levied  in  any  case  whatever; 
but  the  judgment  in  this  case  being  ppon  demurrer,  it  ipiutbt 
as  usual  to  recover  the  debt;"  and  he  then  prjoceeds  to  state, 
that  the  time  to  make  an  application  is  when  the  party  tekei 
out  execution  for  the  whole  penalty.  Accordingly,  in  thatcaee, 
the  common  law  judgment  which  had  been  entered  for  the 
Plaintiff  below  was  affirmed  in  error.  This  shews,  therefiue^ 
that  the  first  judgment  on  this  record  is  good ;  and  should  the 
Court  hold  the  second  judgment  to  be  erroneous,  their  decisioii 
will  not  affect  the  validity  of  the  first.  The  statute  of  ff  i//.  a 
was  passed  to  mitigate  the  rigour  of  the  common  law  judgmeot 
But  it  expressly  says,  that  such  judgment  shall  stand  as  a  aeea* 
rity  for  future  breaches.  The  Courts  therefore  are  not  precluded 
from  giving  a  second  judgment,  but  may  follow  what  mode  they 
please,  provided  they  do  that  which  is  consistent  with  the  object 
that  the  legislature  had  in  view.  The  fair  implication  theiefoif 
is,  that  the  Court  may  regulate  the  common  law  judgmeat 
by  giving  to  the  party  a  second  judgment  which  may  secure  to 
him  those  damages  that  have 'been  assessed.     The  writ  ofis- 
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^pAry  is  to  be  executed  before  the  Chief  Justice,  and  is  to  be        1604; 

fetorned  to  the  Court.     Now  for  what  purpose  is  this,  unless  it      "J 

h»  for  the  same  purpose  for  which  all  writs  of  inquiry  are  exe-  9. 

wted  and  returned,  namely,  that  the  Court  may  pve  judgment   Bioohbea.. 

spon  it?  Besides,  there  is  a  dies  dains  to  the  party^  that  he  ^y 

eome  to  the  Court  and  receive  judgment*  The  Defendant  below 

has  no  reason  to  complain  of  this  kind  of  proceeding,  for  it 

enables  him  to  eoiAe  to  the  Court  and  move  in  arrest  of  judg- 

jtlent  before  execution  ican  be  taken  out,  of  which  benefit  he 

would  be  deprived  if  execution  were' issued  itnm^iately  after  the 

assessment  of  damages.     It  is  true  that  Mr.  Serjt.  Williams  in  a 

aole  to  the  case  cfGainrford  v.  Griffith^  I  Sauhd,  p.  68.  note  1* 

has  given  a  precedent  in  a  different  form  from  that  adopted 

in  this  case ;  but  the  practice  has  been  to  enter  up  the  pro-^ 

oeedingi  in  cases  under  the  statute  of  Will.  3.  adcording  to  thd 

form  pursued  in  this  record ;  and  in  Trin,  40  Geo.  8.  in  a  case 

€0tIsherwood  v.  Seddon,  error  was  assigned  upon  a  record  similai^ 

tD^  the  present,  and  the  judgment  was  affirmed  though  without 

fMSgument.     ' 

Cur,  adv.yulli 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
•  Lord  Alvanlky  Ch.  J.  In  this  case  judgment  having  gond 
hf  defiinlt,  and  having  been  entered  up  for  the  debt  and  da- 
mages, together  with  the  costs,  the  PlaintiiF  below  proceeded 
mlder  the  stattite  of  W\,  S.  to  suggest  that  the  bond  declared 
upon  was  B  bond  With  a  penalty  conditioned  for  the  perform- 
ance of  certain  covenants,  and  that  he  had  sustained  damage  by 
tbB  breadi  of  those  covenants  to  the  anfount  of  HIS/.  IS^.  4e/. 
The  jury  having  found  that  be  was'  so  damnified,  upon  the  re- 
turn of  the  inquisition  io  the  Coiirt,  the  Plmntiff  below,  in- 
stead of  suhig  out  execution  for  the  sum  to  which  he  was  en- 
titled, askisi  the  Court  for  a  secoud  judgment,  not  stating  it  tO: . 
be'in  fi^u  of  the  first  judgment,  but  only  entering  a  remittitur 
airtb'the  cests.  'flie  first  judgment  therefore  remains  upon  the 
reooM  hi  full  f<yrc^.  Upon  this  record  errors  have  b^en  as- 
signed.' I^  #6rry  fx^  find  that  none  of  the  Courts  have  ever 
bMI'ikiovM  as  to  the  proper  mode  of  entering  up  jud^ents 
under  Aestittute' of  fVUliam  in  cases  of  this  kidd.  '  At  common 
law*  no  doubt  the  party  was  entitled  to  take  his  judgment  for  the 
penalty  in  the  bond,  and  the  Defendant  could  only  obtain  re-  *' 
lieTtfltough  the  interposition  of  a  court  of  equity,  which  would 

VOL.  in.  R  R  direct 
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1804.  direct  aa  I«m  of  puii^htm  dmmn^icahu,  and  prevent  mnj  esmy 

tMm  beinf  eDforoed  fermore  than  the  damage  actually  anitiiaiA 

Hahviv  i|.^  avoid  90  OBcntow  a  mode  of  reUefi  and  to  affiwd  to  partM 


BkooBinAft.  the  benefit  of  tiM  above  equitable  execution,  tiM  atatate  «f 
William  was  passed.  Mr.  Seijt*  WUUam^  m  Jiia  note  to  Gmm 
ford  V.  GfiffHh^  1  Smumd.  fiS.  has  saggested  a  mode  of  enteriif 
ap  the  precoedings  apon  record  in  cases  where  a  party  obtna 
jttdgment  by  defeidt,  er  upon  d^norrer,  and  is  obliged  to  po- 
ceed  nnder  the  irtat.  of  WUtimm  3. ;  to  whidi  I  see  no  objectiiii 
Hie  onl^  diflh>nlty  in  these  cases  respects  the  c<Nits  of  the  iacjai- 
sition,  which  if  be  does  not  obtain  he  is  in  a  worse  condite 
dian  he  woald  have  been  before  tbe  statute.  Where  the  De- 
fendant proceeds  to  issoe  in  the  firrt  instance  <ipon  the  breacki, 
tbts  dificidty  does  not  occur,  for  there  the  pattea  retnnisl  ii 
indoned  for  the  PlaintifTs  fall  damages  and  coats.  Mr.  8«]t 
Villmim  «eeommeDdB  tha*  in  order  to  obviate  diat  diffiorilj, 
tbe  judgment  should  be  suspended  till  after  the  return  ef  the 
inquisitioa.  That  however  has  not  been  done  here,  and  wkil- 
ever  inconvenieDce  the  Plaintiff  below  may  sustain,  we  casset 
assist  Urn.  We  are  of  opinion  that  the  second  judgment  cansoC 
stand ;  but  we  rather  incline  to  think  that  if  the  coats  had  sot 
been  remitted,  the  Court  of  Kmg^s  BauA  upon  motion  aaght 
have  ordered  tbe  amster  to  tax  those  ooals,  and  then  adM 
them  to  the  sum  to  be  levied  under  the  ezeoation.  Hie  pig' 
ment  of  this  Court  therefore  is,  that  <he  second  jndgmeat,  whk 
the  amercement  be  xseversed,  and  that  the  former  jodgneatie* 
main  unimpeacbed. 

Judgment  aecordiagb. 


jf.^  9jj^  NfPJTMAN  V.  Walters. 

A  ship  being  in  TS^EBITATUS  JssuMPSJT.  The  first  couttt  of  the  decbs*- 
<lwiger,  and  the  J.  ^ion  was  for  **  the  salvage  of  a  certain  ship  caUed  the  firf^i 
plrtoftbecrew  cnd  cacgo  cf  goods,  wares,  and  merchandoe  of  the  Dcifaiidatf 
kv^ng  iMde  (vher»with  the  said  dap  was  (hen  laden,  which  and  dUp  «' 
pMM^Ht*   cargo  >bad  brfore  that  time  struck  and  stranded  in  aeeitianpisei 

tbe  request  of 

tbe  rest  of  the  crew,  took  the  command  and  brought  the  ship  safSe  to  port.  Tbe  Merits  offbe  lis*' 
tenger  In  saving  die  abip  ««re  acknowledged  bjr  tbe  o^«oer  in  a  letter  to  mm  'wi  ihm  votevtUBSi 
wherein  he  eipreased  his  desire  to  make  him  a  compensation.  Held  that  the  passcn^nr  was  evotM 
to  sue  the  owner  tbr  sahrage. 

called 
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icalled  Chkhmier  Shoab,  and  wat  dien  and  d^re  sawl  and  lafely       1804. 

^teiivared  to  the  DefendaDt  by  the  Piaiatifi;  to  wit,  at,"  Sfc. 

%e  aecood  toont  was  for  work  and  labour  in  and  about  the 

aaving  and  preaenriny,  and  safely  deiiyerjing  to  the  Defendant  the 

Mid  diip  and  cargo  so  stmek  and  stranded  as  aforosaid.   There 

was  a  third  eonnt  for  work  and  labour  generally;  and  a  fourth 

upon  a  qumiium  meruii  for  the  same. 

The  case  was  tried  before  Lord  Ahtndmf  Ch.  J.  and  a  special 
jnry  at  the  GmUkail  Sittings  after  last  MickoLelmas  Term,  when 
it  appeared  that  the  Plaintiff,  wbo  had  been  a  captain  in  the 
■serchant's  serviee,  wtent  but  as  a  free  passenger  on  board  the 
Setse^,  of  which  the  Defendant  was  owner,  on  a  voyage  from 
Gravtteftd  to  Saimt  ^.iUs;  that  she  left  the  Ooami  on  the  15th 
tit  Jpri/f  and  soon  after  struck  on  the  rooks  of  ChickesUr;  that 
Ae  ship  being  in  af^Murent  danger,  the  captain  of  the  ship  got 
Sflto  the  pinnace,  and  with  three  of  the  crew  made  his  escape  { 
that  at  this  time  the  pilot  was  drunk,  and  the  mate,  together 
tritb  the  rest  of  the  crew,  requesting  the  Plaintiff  to  take  charge 
of  the  ship,  he  did  so,   and  Immediately  gave  the  necessary 
orders,  and  was  obeyed  by  all  persons  on  board  as  captain; 
tbet  when  he  first  took  the  command  the  pilot  was  about  to  let 
jgD  the  anchor,  by  which  the  ship  would  probably  have  been  lost> 
bat  was  prevented  by  the  interference  of  the  Plaintiff;  and  tiiat 
the  Plaintiff  brought  the  ship  safe  into  Mam^at4  harbour.  Two 
letters  from  the  I)efendant  to  one  of  the  underwriters  were  read 
ni  evidence^  in  both  of  which  he  expressed  bis  belief  that  the 
Plaintiff  had  been  the  means  of  saving  the  ship,  and  that  in  the 
aooount  of  the  general  average  given  in  4>y  his  broker  he  had 
1^  down  200/.  as  the  least  possible  sum  which  could  be  given 
to  the  Plaintiff  by  way  of  compensation,  but  that  whatever  more 
might  be  allowed  to  him  would  afford  him  satisftietion.     It  Mras 
dbjected,  that  under  the  above  circumstances  the  Plaintiff  was 
BOt  entitled  to  claim  for  salvage>  and  his  Lordship  rather  in- 
dmed  to  that  opinion^  but  directed  the  jury  to  consider  what 
Mwipensation  the  Plaintiff  was  entitled  tOi   The  jury  found  that 
lifce  Pbdntiff,  after  the  desertion  of  the  ship  by  her  captain,  took 
upon  himself  the  care  and  management  of  the  ship,  which  would 
iMve  been  lost  but  for  bis  exertions^  and  gave  a  verdict  for  400/» 

Early  in  the  term  a  rule  nm  far  a  new  trial  was  moved  forj 
iat»  on  the  ground  that  the  Plaintiff,  under  the  eireumstanees  o^ 

R  R  2  this 
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1804.  this  cBie,  was  not  entitled  to  recover  any  thing ;  and  secobdty/ 
on  the  gp'onnd  of  the  jory  having  given  too  large  a  compensatioii 
to  the  PlaintifiT,  sapposing  him  entitled  to  recover  any  thing: 


■■         ■»■ 

Nbwiian 

Waltebs.     gQ(]  the  rule  having  been  granted  on  the  first  ground  only. 

Shepherd  and  Htywood  Seij ts.  now  shewed  cause.  To  the  ex* 
ertioDs  of  the  Plaintiff  must  be  altogether  ascribed  the  preserfi- 
tion  of  the  ship;  the  only  question  therefore  will  be.  Whether  lie 
did  more  than  as  a  passenger  he  was  bound  to  do,  and  if  he  did, 
whether  such  services  entitle  him  at  law  to  any  compensatioB! 
If  it  be  contended,  that  because  the  Plaintiff  was  a  passenger  hfr 
is  not  entitled  to  salvage^  the  opinion  of  Sir  9V.  Scoit  may  be 
referred  t0|  who,  in  The  Tvx>  Friends^  \Robi,  Adm.  Rep.  p.  385i, 
expressly  awarded  an  higher  rate  of  salvage  to  a  person  became 
he  was  merely  a  passenger  and  not  an  ordinary  seaman.  In  Tkt 
Beaver^  3  Rob.  Adm,  Rep.  292.»  Sir  W.  Scoit,  in  a{^rtioiiiiS 
the  salvage,  considers  how  far  the  person  there  claiming  had 
embarked  his  services  beyond  what  his  duty  called  upon  him  to 
do,  and  rewards  him  accordingly.  The  principle  of  that  deoi- 
sion  applies  to  the  present  case ;  for  it  cannot  be  denied  that  tke 
Plaintiff,  in  his  endeavours  to  save  the  ship,  went  beyond  irhit 
his  duty  called  upon  him  to  perform.  And  in  71le  Joufi 
Harvey,  \Rob.  Adm.  Rep.  806.  Sir  IV.  Scoti  says^  "  It  may  bek 
an  extraordinary  case  difficult  to  distinguish  a  case  of  piiotsge 
from  a  case  of  salvage  properly  so  called ;  for  it  is  possible  that  the 
safe  conduct  of  a  ship  into  port  under  circumstances  of  extreme 
danger  and  personal  exertion  may  exalt  a  pilotage  service  isto 
something  of  a  salvage  service."  Here  the  Plaintiff*  conduded 
the  ship  into  port  under  circumstances  of  extreme  danger  and 
personal  exertion,  his  situation  on  board  the  ship  not  calfii^ 
upon  him  to  risk  either.  If  it  be  smd  that  salvage  only  exteads 
to  those  who  come  from  the  shore,  or  at  least  from  a  sitoatioa 
of  safety,  and  not  to  those  who  being  on  board  the  ship  exert 
themselves  to  save  both  themselves  and  the  ship,  no  such  distiae- 
tion  is  to  be  found  either  in  the  laws  of  Rhodes  or  Oleront  mat 
does  the  language  of  the  old  statutes  point  at  it.  In  BeawesLiX 
Merc.  p.  131.  salvage  is  called  an  allowance  for  saving  the  dnp 
or  cargo  from  the  dangers  of  thieves,  pirates^  or  other  perils* 
And  in  Vin.  Ab.  tit.  Salvnge,  the  laws  of  Oleran  and  the  bwi 
of  Rhodes  are  referred  to,  from  which  it  appears,  that  in  case 
of  disability  of  the  ship  to  proceed,  those  wh  j  wve  part  of  the 

oarg© 
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«ai^o  with  themselyes  are  entitled  to  salvage.    From  whence  it        1804. 
may  be  collected  that  those  on  board  the  ship,  as  well  as  those        . 
who  come  to  the  ship,  may  claim  salvage.  9, 

Cockell,  Bay  ley,  und  Best,  Sei^U.  contri.    If  the  Plaintiff  be     WAtxitt. 

entitled  to  recover,  every  other  person  on  board  who  assisted 

him  in  conducting  the  ship  into  port  is  equally  entitled.    By  his 

exertions  the  Plaintiff  has  undoubtedly  rendered  the  Defendant 

aconsiderable  service,  but  the  question  is,  Whether  it  be  a  service 

for  which  he  is  entitled  to  a  pecuniary  compensation?  A  man  who 

.  drains  his  own  lands,  and  thereby  benefits  the  lands  of  his  neigh- 

Ibour,  can  demand  no  compensation  for  such  a  benefit.  The  case 

of  the  passenger  in  the  Two  Friends  differs  from  this,  because 

there  was  a  recapture ;  now  with  capture  the  duty  of  every  per* 

won  on  board  ends ;  recapture  therefore  b  always  something  ultrd 

the  duty  of  those  who  are  engaged  in  it.   But  in  cases  of  extreme 

peril  it  is  the  duty  of  every  person  on  board  to  assist  in  saving  the 

ahip.    If  the  Plaintiff  be  not  entitled  to  recover  as  for  salvage, 

be  cannot  recover  as  for  work  and  labour  done ;  for  though  the 

law  implies  a  promise  to  pay  where  a  benefit  has  been  conferred 

at  the  loss  or  risk  of  a  third  person,  yet  that  is  only  where  the 

ben^t  results  solely  to  the  person  charged,  without  any  partici* 

pation  of  the  party  charging.     Here  the  Plaintiff  was  benefited 

by  the  ship  being  saved  as  well  as  the  Defendant* 

After  arg^ument  the  case  stood  over  till  the  next  day,  when  the 
learned  Judges  delivered  their  opinions* 

Lord  Al  VAN  LEY  Ch.  J.  (after  stating  the  case).  The  question 
is.  Whether  the  Plaintiff  in  this  action  be  entitled  to  recover 
any  thing  ?  I  was  rather  surprised  to  hear  it  contended,  that 
.when  the  person  who  had  the  conunand  of  the  ship  had  de* 
aerted  her,  the  Plaintiff,  who  was  a  mere  passenger,  was  bound 
to  interfere  for  her  safety.  The  crew  indeed  ought  not  to 
desert  the  ship  so  long  as  they  can  possibly  remain  on  board, 
and  if  the  mate  in  this  case  had  saved  the  ship  by  doing  what 
the  Plaintiff  did,  he  would  not  have  been  entitled  to  claim  a 
compensation  in  the  nature  of  salvage.  I  do  not  go  the  length 
of  saying,  that  a  passenger  who  is  found  on  board  ift  time  of 
danger  is  to  do  nothing;  he  must  do  works  of  necessity  for 
the  preservation  of  the  lives  of  all  on  board*  But  here  the 
Plaintiff  did  more  than  he  was  called  upon  by  his  duty  to  per- 
form ;  for  wh^n  he  took  upon  himself  the  direction  of  the  ship 
{ie  made  himself  responsiole  in  the  same  manner  as  if  he  had 

beea 
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1804.  beeni  Master.  This  he  was  nnder  no  oUigatioift  to  do.  In  MUh 
niing  up  this  case  to  the  jury  I  stated  to  them,  that  tiiis  waso^t 
literally  a  case  of  saly  ag^e,  bat  I  have  anoe  beea  induoed  to  ater 
that  opinioB,  particalarly  bj  what  is  reported  to  have  fiedlen  fron 
Sir  ff •  Scoii,  1  JRobHis(m*§  Adnwrally  Rep.  p.  30&  jpespecti^  tke 
olaim  of  It  pilot  praying  salyage ;  for  he  there  eays,  **  it  aayke 
in  an  extraoidioMry  oase  difficOlt  to  distingniah  a  case  of  pilotags 
from  a  case  of  salvage  properly  so  caUed;  for  it  is  impossible  tbt 
the  safe  conduct  of  a  ship  into  a  port  andejr  ciicamstaDOH 
of  extreme  danger  and  personal  exertion  may  extdt  a  piktage 
service  into  something  of  a  sidvage  service."  S«{^iose  a  tsspeiC 
diottld  arise  while  the  pilot  is  on  board,  and  he  ahoald  go  off  is 
a  boat  to  the  shore  to  fetoh  hands,  and  should  risk  his  life  for  tke 
•  safety  of  the  ship  in  a  manner  different  from  that  which  hisdstf 
as  a  pilot  roijuired :  in  saoh  case  it  seems  to  mo  that  he  wooldte 
entitled  to  a  compensation  in  the  nature  of  s^i^e,  and  I  an 
glad  that  Sir  W.  Scott  appears  to  entertaia  the  same  opiaioBu 
Without  entmng  into  the  distinctions  respectiag  the  duties  v^ 
combent  on  a  passenger  in  particular  cases,  I  thinks  that  if  he 
goes  beyond  those  duties  he  is  entitled  to  a  rewmrd  in  the  same 
manner  as  any  other  person.  In  this  case  the  Plaintiff  did  not 
net  as  a  passenger  when  he  took  upon  himself  the  direction  of  tbe 
ship ;  he  did  more  than  was  required  of  him  m  that  situatiosi 
and  having  saved  the  Aifp  by  bis  exertions  is  entitled  to  retain 
bis  verdict  in  this  action. 

Heath  J.  My  Lord  has  entered  so  fully  into  this  case  that  it 
will  not  be  necessary  for  mo  to  make  any  observations.  The 
character  of  a  passenger  differs  materially  from  that  of  a  seamaa 
or  one  of  the  crew.  The  passenger,  in  consideration  of  aa  nnder- 
taking  from  the  master  to  give  him  a  passage,  contracts  to  paj  a 
sum  of  money ;  all  the  residue  of  the  contract  is  in  his  favour; 
the  master  is  bound  to  carry  him  to  his  place  of  destinatioo ; 
but  the  passenger  may  give  iqp  his  passage  if  ke  pleases^  and 
quit  the  ship,  unless  under  very  particular  circumaiances.  If  is- 
deed  the  ship  be  attacked  he  must  defend  it,  and  he  will  be  eo- 
titled  to  prize-money.  But  if  the  ship  be  in  such  distress  that  she 
can  only  make  her  way  by  pomiung,  it  is  the  daty  of  the  crew 
to  keep  her  alive  until  she  arrive  at  a  place  of  safety;  yet  if  tlie 
passenger  meet  with  another  ship  at  sea  he  is  at  liberty  toabaadio 
that  on  board  of  which  he  has  taken  his  passsf^e.     So  here  the 

Plaintiff, 
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New  MAN 


Plaintiff,  if  he  had  pleaaed,  might  havo  gone  ashore*  It  doei  not  1804. 
appear  that  the  weather  was  stormy,  or  that  there  was  any  other 
circumstance  to  prevent  him.  The  merits  of  the  Plaintiff  were 
expressly  recognized  in  a  letter  from  the  Defendant,  who  ac-  Wavibrs* 
knowledged  that  the  ship  was  saved  by  his  skill.  It  seems  to  me, 
therefore,  to  be  the  same  as  if  he  had  given  express  orders  to  the 
Plaintiff  for  his  conduct^  Omnis  raiihabitio  retrO'trahiiur  et  man- 
daio  priori  t^uifaratur.  I  am  therefore  clearly  of  opinion  that 
the  Plaintiff  is  entitled  to  his  verdict. 

RooKB  J.  Under  the  special  circumstances  of  the  case,  I 
think  the  Plaintiff  is  entitled  to  recover.  The  Plaintiff,  who 
was  a  mere  passenger,  might  have  gone  od  shore  in  the  boat 
without  danger,  but  being  desired  by  the  mate  and  all  the  crew 
to  stay  and  take  the  command  of  the  ship,  hedid  so.  This  may  be 
oonsidered  as  a  retainer  by  the  only  persons  who  were  the  agents 
of  the  owners  at  the  time.  When  he  comes  on  shore,  one  of  the 
owners  recognizes  his  conducit  and  approves  of  all  that  he  has 
done.  On  this  special  ground  I  am  clearly  of  opinion  that  this 
fiction  may  be  supported. 

Rjul^  discharged. 


Uahwood  and  Another,  Executors,  &c.  v.  Le&teh.       F^b.  9tu 

^^N  the  last  day  of  last  Term  a  rule  was  made  absolute  on  the  A.  d«iwerea 
-^^  motion  of  Williams  Serjt.  for  staying  all  proceedings  in  this  Sl^iueof 
action,  on  the  ground  of  the  cause  of  action  being  only  XI.  Is.  6(f.,  ^*  ^o  » <^'"^' 
and  therefore  not  fit  to  be  entertained  in  this  courts  the  PlaiQtiffs  suuiuo'mi^"'' 
having  their  remedy  in  the  county  court.     Early  in  this  Term  a  order  rmm  B. 
rule  niu  was  obtained  for  discharging  the  above  rule,  and  affidavits  uienterMtt, 
were  filed  to  shew  that  the  action  was  commenced  against  the  ^^  ^^'^f^ 
Defendant  who  residedatLiii^/tfnAa//inLricet/er«Aire,  for  the  value  uuer  cowuy.^ 
of  some  casks,  in  which  the  Plaintiff's  tests^tor  had,  according  to  Held  that  no 

_^-\,  ^,  1-  •  •  J    acUoD  lor  the 

the  Defendant  s  order^  sent  down  some  liquor  by  a  earner  named  goods  could  be 
by  the  Defendant,  and  for  which  casks  he  refused  to  pay,  though  "^^f" '" 
the  account  of  the  liquor  had  been  settled  by  him ;  and  it  was  court  of  Leicei- 
tkereupon  insisted  that  the  cause  of  action  being  complete  by  the  *^j^  ^^ 
delivery  to  the  carrier  in  Jjondon,  no  action  could  be  maintained  of  Common 

PleoM  therefore 
could  not  staj  proceedings  in  an  action  commenced  in  that  Court.* 

«  Vide  Coptlandr.  Lemit,  fSUrk.  Ni.  Pri.  3S. 

in 
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HABWOOb 

aud  Afiot<icr. 


in  tlie  county  court  of  Leicnienhire^  the  ofily  coonty  oooit  tl^ 
which  the  0efendant,  from  his  reridence,  was  KaUe  to  bessm-. 
moned. 

Against  that  mle  Willianu  Serjt.  now  shewed  cause.  Th^ 
several  cases  of  Stean  v.  Holmes^  ^  BL  754.»  Ktnnard  y.  Jmrei^ 
4  T.  R.  494.,  and  WelUngioh  y.  Attert,  5  T.  R.  64.»  are  dedsife 
authorities  to  shew  that  the  superior  courts  will  not  enteHaii 
actions  for  such  trifling  sums  as  that  sued  for  ia  this  ease.  Admit- 
ting the  principle  laid  down  in  the^yeral  cases  of  WtlMk  ▼.  Troy^y 
8  if.  Bl.  29.,  Tubb  v.  Woodmard,  6  T.  fi.l7&,  Bmbyv.  Fe^rtm, 
»  r.  R.  8S&^  and  Smiih  r.  OKtlly  (a),  that  where  the  Hmatir 
cannot  sue  in  the  county  court,  he  may  bring  his  action  m  tke 
haperior  courts,  howeyer  small  the  debt  may  be,  still  they  do  aot 
apply  to  this  oase)  for. here,*  though  tb6  \egA  delivery  of  the 
casks  in  question  (at  least  as  to  many  purposes)  took  plaee 
in  London^  yet  the  actual  deliyery  to  the  Defendant  ut  Lutler' 
Bkall  having  completed  the  PlaintiiTs  right  of  action  in  LelcnUt' 
skire,  he  might  have  summoned  the  Defendant  to  the  countf 
court  there.  If  so  the  application  to  this  C6nrt  to  stay  pro- 
ceedings was  well  founded,  and  this  rule  must  be  discharged. 

Shepherd  Serjt.  in  support  of  the  rule.  The  goods  which  vn 
the  subject  of  the  present  action  being  delivered  to  the  carrier  ia 
London,  the  cause  of  action  was  complete  there ;  indeed  so  muck 
so,  that  if  they  had  been  embessdcd  by  the  carrier  before  he 
quitted  London,  or  had  been  lost  by  him  there,  he  would  hsfe 
been  liable  to  the  Defendant.  If  then  the  right  of  action  we|8 
complete  by  delivery  to  the  carrier  in  London,  the  subsequent 
arrival  of  the  goods  in  Leicestershire  to  the  Defendant  could  not 
alter  the  case,  for  it  did  not  give  him  a  new  right  of  actios. 
In  Smith  v.  (yKelly,  this  Court  refused  to  interfere,  od  the 
ground  that  the  cause  of  action  having  arisen  at  Newmarket,  the 
Defendant  could  not  be  summoned  to  the  county  court  id 
Middlesex.  Now  in  this  case  the  sale  and  delivery  in  London  to 
the  carrier,  who  was  the  agent  of  the  Defendant,  completed  the 
Plaintiffs'  cause  of  action  in  London,  and  no  subsequent  actual 
delivery  to  the  Defendant  himself  in  Leicestershire  could  take  the 
cause  of  action  out  of  that  county  where  it  was  once  complete. 

Hbath  J.  intimated  that  authorities  were  to  be  found  in  tke 
|K)oks,  to  shew  that  where  goods  are  sent  from  one  county  isto 


(«)  Ante,  vol*  1. 1>.  76. 


aDothcTi 
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another,  the  cause  of  actioD  is  considered  as  arising  in  the  connty        1804. 
from  whence  they  are  sent,  and  not  in  that  where  thev  are  deli- 


vered ;  and  he  observed,  that  the  right  to  stop  in  transitii,  which    ^nd  AnoUcr. 
was  an  anomalous  right  introduced  from  courts  of  equity,  could  «• 

make  no  difference  in  the  principle  of  law.     The  Court  wishing  '**^ 

to  examine  those  authorities,  desired  that  the  matter  might  stand 
bver. 

And  now  Lord  Alvan  ley  Ch.  J.  said.  We  have  looked  into 
the  cases  relating  to  inferior  jurisdictions,  and  are  convinced, 
though  not  without  regret,  that  we  cannot  put  a  stop  to  the 
Plaintiff's  proceeding  in  this  action,  because  the  Plaintiff's  cause 
of  action  did  not  so  originate  as  to  give  the  county  court  of 
Leicestershire  jurisdiction.  I  rather  think  the  whole  cause  of 
action  most  arise  within  the  jurisdiction  of  the  inferior  court,  to 
enable  a  party  to  proceed  in  that  court.  Now  that  cannot  be 
contended  in  this  case.  Indeed  my  brothers  are  of  opinion  that 
the  goods  which  are  the  subject  of  this  action  were  both  sold  and 
delivered  in  London.  Unquestionably  they  were  bargained  for 
and  sold  in  a  shop  in  London ;  part  therefore  if  not  the  whole  of 
the  contract  arose  there.  There  can  be  no  doubt  that  the  mo^ 
ment  the  goods  were  delivered  to  the  carrier  in  London,  the 
Plaintiffs'  testator  might  have  conunenced  his  action.  Can  we 
decide  then  that  there  was  a  period  at  which  the  suit  might  have 
been  well  commenced  in  London,  and  not  have  been  liable  to  be 
stopped  by  the  interference  of  the  Court ;  and  yet  that  by  the 
subsequent  event  of  the  actual  delivery  to  the  Defendant  ia 
Jjeicestershire,  we  are  authorised  to  stay  the  proceedings? 

Rule  absolute  for  discharging  the  former  rule< 
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Feb.  10th.  JoHK  Poole  v.  Lucy  Poole  and  Others. 


npHis  was  a  case  from  the  Court  of  CbaDcery. 


Derisetotesta- 

by  hb  wife  be-  "^  James  PooU,  by  his  will  bearing  date  the  6th  Febnanf 
TOtten  or  to  be  I7g4^  gg^ye  and  devised  his  freehold  and  copyhold  estates  ia  tke 
Uf^remainder  words  following :  "  lUm,  All  my  freehold  and  copyhold  estata 
to  trustees  to      oiJled  Blokelow^  withia  the  manor  and  forest  of  Maccledidd  ia 

w%B^toAJlPW#^  CAR* 

tSngent  remain-  the  couQty  of  Ckater,  and  all  other  my  real  estate  whatsoefv 
to 'he's^f^^'  and  wheresoeTer»  and  of  what  nature  or  kind  soever  that  I  shall 
heirs  male  of  die  possessod  of,  or  entitled  unto  at  the  time  of  my  decease,  is 
laMfanTissa-  P^ssession,  reversion,  remainder,  or  expectancy,  I  give,  defiie 
ioff,  so'as  tiie  and  bequeath  unto  John  Davenport  and  Johtk  Eduon,  and  tfadr 
^and'tht  l'^"*  to  the  use  of  them  and  their  heirs  upon  trust,  for  tk 
heirs  male  of  several  uses,  intents  and  purposes  hereinafter  mentioned  aai 
aiw^  be  pre-  declared  of  and  concerning  the  same  (that  is  to  say),  in  trust,  thst 
ferred  and  take  they  reoeive  and  take  the  rents  and  profits  of  my  said  estate,  iat 
^^imger  and  ^®  ^^'^  ^^  benefit  of  my  first  son  by  JLi/cy  my  wife,  begotten  or 
the  heirs  male  to  be  begotten,  during  his  life ;  and  also  upon  trust  to  piesene 
nain^er  to  thT  the  Contingent  remainders  from  bwig  defes^ted  or  destroyed,  aad 
testator's  id,  after  his  decease  in  trust  for  the  several  heirs  male  of  such  fint 
au'and  every  son  lawfully  iBSuing,  SO  as  tine  elder  of  such  sons,  and  the  hrin 
other  son  and  m^ie  of  ius  body,  shall  always  be  preferred  and  taken  before 
l^veral  and  re-  the  younger  and  the  heirs  male  of  his  body,  and  for  want  of 
spective  lives;  gueh  issue,  in  trust  for  my  second,  third,  and  fourth,  and  all  and 
trustees,  to  pre-  every  other  son  and  sons  for  their  several  respective  lives ;  and  also 
serve,  &c.;  re-  upon  trust  to  preserve  the  contingent  remainders  from  being  de- 
several  heirs  feated  or  destroyed  ;  and  after  their  several  deceases  in  trust  for 
male  ^^  **>«»'  the  several  heirs  male  of  their  several  and  respective  bodies  law- 
spective  bodies  fully  issuing,  80  as  the  elder  of  snch  sons,  and  the  heirs  male  of  hit 
^^''^''the'elde?  '^^y*  ^'^^'  be  always  preferred  and  take  before  the  younger  of  tlie 
of  such  tana,  and  Same  sons,  and  the  heirs  male  of  his  or  their  body  and  bodies,  and 

the  heirs  male  of 
his  body,  shall 

be  always  preferred  and  take  before  tlie  younger  of  the  same  sons,  and  the  heirs  male  of  his  and  tbeir 
body  and  bodies;  remainder  to  the  testator's  first  and  other  daughters  for  their  lives;  remainder  tu 
trustees,  &c.  remainder  to  the  several  heirs  male  of  their  several  and  respective  bodies  lawfully  issainf, 
so  as  the  elder  of  such  daughtert,  and  the  heirs  male  of  her  body,  shall  always  be  preferred  and  take 
before  the  younger  of  the  ^aroe  daughters,  and  the  heirs  male  of  her  and  their  body  and  bodies.  There 
were  other  clauses  in  the  will,  by  which  af\er  giving  an  estate  for  life  to  the  first  taker,  the  teststiir 
limited  to  trustees,  Uc. ;  remainder  to  the  first  and  other  tons  of  such  first  taker,  and  the  heirs  of  tbeir 
bodies,  so  as  the  elder  of  such  sons,  and  the  heirs  of  their  bodies,  should  always  be  preferred  before  tlie 
younger  of  the  same  tont  and  the  heirs  roale^of  their  bodies.     Held  that  the  first  son  of  the  testator 

look  an  estate  tail.* 

•  Vide  Piersan  v.  Vickert,  S  East,  648.     Dot  d.  Strong  v.  Goff,  11  Ea*l,  668.     RtK  d,  Clemett  r. 
Briggs,  16  East,  406.     Doc  d.  Jnme$  v.  linllelt,  1  M.  &  S.  1*24. 

for 
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for  want  of  aach  issue  ie  trust  for  my  first  daoghler,  and  every       1804« 

other  my  daughter  and  daughters  for  their  several  and  respective     

lives,  for  their  several  sole  and  separate  use,  free  from  the  power  or  ^ 

debts  of  any  husband  they  may  any  of  them  marry ;  and  abo  _  J^^' 
upon  trust  to  preserve  the  oontingent  remainders  from  being  de^ 
feated  and  destroyed ;  and  from  and  after  their  several  deceases  * 
ia  trust  for  the  several  heirs  male  of  their  several  and  respective 
bodies  lawfully  issuing,  so  as  the  elder  of  such  daughters  and  the 
heirs  male  of  her  body,  shaH  always  be  preferred  and  take  before 
the  younger  of  the  same  daughters,  end  the  heirs  male  of  her  and 
their  body  and  bodies.  And  I  do  hereby  empower  such  persons 
as  shall  be  entitled  to  the  possession  of  my  said  estates,  to  settle  by 
way  of  jointure  upon  any  woman  with  whom  they  may  marry, 
any  part  of  such  estates  not  exceeding  the  value  of  500/.  per  an* 
num.  And  I  do  hereby  direct  that  my  eldest  son  shall  not  be  en-- 
titled  to  the  possession  of  my  real  or  personal  estate  till  he  attain 
the  age  of  27  years ;  but  I  do  hereby  empower  my  executors,  at 
their  discretion,  to  allow  any  Sum  for  his  naiaintenanoe  and  ediH 
cation  not  to  exceed  900/.  per  annum,  till  he  attain  the  age  of 
ftX  years,  and  from  that  time  to  pay  to  my  said  son  the  sum  of 
50M.  per  annum  till  he  attain  the  age  of  25  years,  and  from  that 
time  ihe  sum  of  1000/.  per  anniM  till  hb  attain  the  said  age  of 
27  years.  Item,  all  my  freehold  and  copyhold  estate,  and  all  other 
my  real  estate  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  that  I  shall  die  possessed  of  or  entitled  unto  at 
the  time  of  my  decease,  in  possession,  reversion,  remainder  or 
expectancy,  and  all  the  rest,  residue,  and  remainder  of  my 
personal  estate,  and  every  part  and  parcel  thereof,  after  pay^ 
ment  of  my  d^ts  and  legacies  last  mentioned,  in  failure  of  such 
issue  by  me  as  aforesaid^  and  not  otherwise,  I  do  hereby  give, 
devise,  and  bequeath  the  interest,  rents,  and  profits  of  the  same^ 
and  every  part  and  parcel  thereof,  unto  the  said  John  Daveut 
pori  and  John  Edison  and  their  heirs,  to  the  use  of  them  and 
their  hws,  subject  to  the  annuities  by  me  hereby  given,  in  trvsl 
that  they  lay  out  and  invest  my  said  personal  estate  in  the  pur-i 
chase  of  freehold  or  copyhold  lands,  tenements  and  heredita-^^ 
ments  in  England  or  Walei  in  their  names  as  aforesaid,  to  the 
use  of  them  and  their  heirs,  in  trust  to  and  for  the  several  nsesji^ 
interests,  and  purposes  hereinaftor-meikitioned  of  and  concerning 
the  same,  (that  is  to  say,)  upon  trust  that  they  permit  and  suffer 
my  nephew  Thomas  Poo/e,  now  residing  in  the  East  Indies,  soix 

of 
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IJSM.  of  my  nephew  John  Poole,  to  receive  and  take  the  rents  tnd 
profits  of  all  and  every  m j  said  estates,  for  and  daring  his  Hfe, 
subject  to  and  chargeable  with  the  payment  of  an  annmtj  d 
200/.  per  annum  to  his  father  the  said  John  Poole  daring  hismh 
toral  Ufoi  payable  quarterly;  and  also  apon  trast  to  preserve  the 
contingent  remainders  hereinafter  limited,  and  after  his  decease^ 
in  trust  to  permit  my  nephew  Anderton  Poole,  son  of  my  late 
bfother  Joseph  Poole,  to  receive  and  take  the  rents  and  profits 
of  my  said  estate  for  his  life,  subject  to  the  sidd  annnities;  aid 
also  upon  trust  to  preserve  the  contingent  remainders  herao- 
,after  limited ;  and  after  his  decease  in  trust  for  the  first  and  e? ery 
other  son  and  sons  of  the  body  of  the  said  Anderion  Poole,  law- 
ftiliy  to  be  begotten,  successively  as  they  shall  be  in  priority  of 
birth  and  seniority  of  age,  and  the  several  heirs  of  their  reqpee- 
tive  bodies  lawfully  issuing,  so  as  the  elder  of  such  sons,  and  the 
heirs  of  his  body,  shall  always  be  preferred  and  take  before  the 
younger  of  the  said  sons,  and  the  heirs  of  his  and  their  bodies; 
and  for  want  of  such  issue,  in  trust  to  permit  and  suffer  the  said 
James  Poole,  son  of  my  late  brother  Joseph  Poole,  to  receive 
and  take  the  rents  and  profits  of  my  said  estates  for  his  UA^ 
snbject  to  the  said  annuities ;  and  also  to  preserve  the  coetiii* 
gent  remainders  hereinafter  limited ;  and  after  bis  decease,  ia 
trust  for  the  first  and  every  other  son  and  sons  of  the  body  of 
the  said  James  Poole,  lawfully  to  be  begotten,  successively  astbey 
shall  be  in  priority  of  birth,  and  seniority  of  age^  and  the  several 
heirs  of  their  respective  bodies  lawfully  issuing,  so  as  the  elder  of 
ench  sons,  and  the  heirs  of  his  body,  shall  always  be  preferred 
and  take  before  the  younger  of  the  same  sons,  and  the  heirs  of 
bis  and  their  bodies ;  and  for  want  of  such  issue,  to  John  Poeh 
Mair,  son  of  my  niece  Elizabeth  Mair,  and  his  heirs  for  evtf." 
The  testator  afterwards  died  without  having  revoked  or  altered 
his  will.  He  left  John  Poole  his  only  son  and  heir  at  law,  dien 
an  infant  under  the  age  of  21  years,  and  one  daughter.  The 
said  John  Poole,  the  testator's  son,  has  attained  the  age  of  t7 
years.  The  testator^s  copyhold  estates  were  duly  sarrendered 
by  him  to  the  use  of  his  will. 

The  question  was.  What  estate  John  Poole,  the  son  of  the  tes- 
tator, took  under  the  will  of  the  testator  ? 

Williams  Serjt.  for  the  Plaintiff,  was  desired  by  the  Court  to 
Urgue  this  case  as  if  the  limitation^  in  dispute  had  crteted  legal 

estates^ 


"-•_,. 


Pools 
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tBstates.— ^o&»  Poole  the  Plaintiff  took  an  estate  tail. .  The  limita-  X804.' 
tion  to  John  Poole  in  this  case  amounts  to  nothing  more  than  a 
devise  to  him  for  life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  the  heirs  male  of  his  body,  and  ^n**' 
for  want  of  such  an  issue  then  over.  For  the  words  *'  so  as  the 
elder  of  such  sons  and  the  heirs  male  of  his  bod;  shall  always  be 
preferred  and  take  before  the  younger  and  the  heirs  male  of  his 
body,"  are  nothing  more  than  the  law  would  have  implied ;  for  the 
eons  of  every  tenant  in  tail  take  by  priority  of  birth  and  seniority 
of  age.  Erpressio  eorum  quit  tacite  instuit  nihil  operatur*  Had 
these  unnecessary  words  been  omitted  John  Poole  would  dearly 
having  taken  an  estate  tail,  notwithstanding  the  express  limitatioQ 
to  him  for  life,  with  remainder  to  trustees.  Sayer  v.  Masiemuut, 
Jmbl.  344.  Wright  v.  Peanom^  Jmbl  858.  Austin  v.  Taylor^ 
AmbL  376.,  and  Jones  v.  Morganyl  Bro^  Chanc.  Cas,  206.  It  is 
dear  that  the  testator  did  not  intend  the  estate  to  go  over  w6 
longas  thereshould  beissnei^ia  son  John  Poole.  But  if  the  issue 
of  John  Poole  were  to  take  as  purchasers,  then  if  John  Poole  had 
liad  a  son,  and  that  son  had  died  leaving  a  son,  the  estate  upoo 
the  death  of  John  Poole  would  have  gone  over  to  the  daughter 
of  the  testator.  The  case  of  Robinson  v.  Robinson,  1  Bur.  8B» 
abews  the  extent  to  which  Courts  will  go  in  giving  an  estate  tail^ 
in  order  to  effectuate  the  general  intention  of  a  testator;  and  also 
JDoe  d.  Dodson  v.  GreWt  3  Wils.  822.  Those  two  oases  are  zei»- 
eognised,  and  the  principle  upon  which  they- proceeded  was  acted 
upon  in  Doe  d.  Candler  v.  Smithy  7  T.  £.  531.,  and  Doe  d.  Coek 
T.  Cooper,  1  East,  229.  It  is  remarkable,  that  in  the  subsequent 
devise  to  Anderton  Poole  for  life,  the  testator,  after  the  limir 
tation  to  trustees  to  preserve  contingent  remainders,  expressly 
limits  the  estate  to  the  first  and  every  other  *^  son  and  sons"  of  the 
body  of  thesaid  A.  Poole  in  the  usual  manner ;  when  thjerefpre  he 
wished  to  givean  estate  for  lifeand  designate  the  aubseqnenttaken, 
it  is  evident,  that  he  knew  how  to  express  himself.  The  case  of 
Goodtiile  d.  Sweet  v.  Herring,  lEast,  264i>  which  may  perhiqss 
be  urged,as  an  authority  against  the  Plaintiff^  is  very  distinguish^ 
able  from  this;  for  the  testator  there  employed  words  which  very 
plainly  shewed  that  he  meant  to  use  the  words  '*  heirs  male  of  the 
body"  in  the  sense  of  sons^  and  not  in  their  usual  sense;  audit  was 
therefore  holden,  upon  the  authority  of  Lowe  v.  Davis,  2  hd. 
Raym.XSBl.,  that  as  the  testator  had  explained  themeaningof  the 
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IBM.  word  **  htirs/'  bj  rabteqnent  exprMuoas,  tiiat  word  moft  ki 
taken  in  the  tense  wUch  he  had  asigiied  to  it.  Botiii  the  pe- 
sent  case  there  are  no  words  to  denote  an  inteotion  to  use  the 

i^.L.  ^^^  ''  hein  of  the  bod j"  in  a  different  sense  frcn  that  which 
the  law  pats  open  them.  In  the  limitation  to  the  seccoid,  thbi, 
and  other  sons,  it  is  obyions  that  the  words  '*  atich  aoos"  nAr 
to  tho^  second,  third,  and  other  sons,  and  not  to  the  heirs  of  the 
body  of  those  sons ;  under  that  part  of  the  devise  therefbie  Aose 
sons  must  hare  taken  an  estate  tail;  and  as  it  cannot  be  com 
tended  that  the  limitation  to  the  first  son  is  to  be  oonstmed  dif- 
ferently from  the  limitation  to  the  other  sons,  he  most  also  take 
an  estate  tail>  though  the  word  **  sons'*  in  the  plural  nambsr, 
which  follows  the  limitation  to  him,  does  not  seem  to  have  si^ 
appropriate  application.  The  expression  '*  so  as  the  eldo*  of 
such  sons,"  ice.  appears  to  have  been  inserted  by  sonse  mistriie 
in  the  first  limitation,  as  one  son  only  had  been  mentioaed^ 
though  the  same  expression  has  an  appropriate  application  iA 
the  limitation  which  follows. 

Lens  Serjt  coniri.  It  may  be  admitted  as  a  general  nile»  thsl 
neither  the  devise  of  anexpress  estate  for  life  to  the  firat  taker,  nor 
the  interposition  of  a  devise  to  trustees  to  preserve  oontiagoit  tb» 
Budndersi  if  followed  by  a  devise  to  the  heirs  male  of  the  body  sf 
the  firat  taker,  will  prevent  him  from  taking  an  estate  taiL  It  ii 
not  necessary  therefore  to  comment  upon  any  of  the  oases  which 
have  been  cited  to  this  point.  The  only  question  here  is,  Whethes 
the  words  **  heirsmaleof  tbeUody"  have  not  been  so  explained  by 
the  testator  that  they  must  in  this  will  be  construed  to  mean  first 
and  other  8ons«  The  cases  of  L(78«  v.  Davis  and  Goadtide  v.  Hsr* 
ring  admit  that  the  words  '^heirsmaleof  hisbody^"  if  unexplaiMdi 
import  an  estate  tail,  but  establish  this  further  rule,  that  if  the 
testator  appear  to  have  put  a  difiiarent  sense  upon  them  by  using 
them  as  synonimous  to  son  or  sons»  the  aense  so  put  upon  them 
must  prevail.  Here  the  testator  in  his  devise  to  his  first  son  and 
the  h^  male  of  his  body  applies  the  words  "sucfasous"  to  ''hein 
male  of  his  body,'"  there  being  no  other  antecedent  to  wUoh 
those  words  can  be  applied ;  be  therefore  eonsidera  the  latter  ex-* 
inression  as  synonimous  with  the  former;  atid  having  pat  thbaense 
upon  it,  the  Court  must  take  it  in  tfaatsenaoi  Vnleoa  therefore  that 
part  of  the  first  devise  be  rejected  respecting  the  prefereaee  of 
the  elder  to  the  younger  sons,  the  Court  must  take  the  testaler 
to  have  given  only  an  estate  for  life  to  John  Poole,  with  le* 
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tudiider  to  his  soiib  in  raecession  as  pvrdiasen.  N'or  is  there  1804. 
imj  groQod  upon  which  these  words  can  be  rejected ;  for  before 
this  ean  be  done,  it  ought  to  be  shewn  that  they  are  ineon- 
sistent  with  the  rest  of  the  wilt.  It  may  be  said  indeed^  that  Poou 
under  the  words,  of  devise  to  Ae  second,  third  and  other  sons,  "^  Aootinn 
those  sons  would  take  an  estate  tail,  since  the  words  **  sneh 
aons,*  which  follow  in  that  de?ise,  are  not  applicable  to  the  heins 
male  of  the  body  of  those  sons,  but  to  the  sons  theraselres.  Bat 
it  is  a  general  rule,  that  where  the  testator  has  afBxed  a  de6nite 
meaning  to  any  particular  expression,  that  meaning  must  prevail 
ontil  be  shews  an  intention  to  desert  it.  As  therefore  the  tes- 
tator has  shewn  an  intention  in  the  preeeding  clause  to  use  the 
words  **  heirs  male  of  the  bod/'  in  tiie  sense  of  sons,  the  same 
meaning  must  be  given  to  the  same  words  in  this  clause. 
On  this  day  the  opinion  of  the  Court  was  delivered  by 
Lord  Alvanlbv  Ch.  J.  In  giving  onr  opinion  upon  this 
case,  we  shaU  consider  the  several  devises  in  the  will  (rf*  James 
Po^le  as  if  they  had  been  devises  of  legal  instead  of  equitable 
estates;  in  short,  as  if  they  had  been  to  the  use  of  the  several 
devisees  instead  of  being  devises  in  tiwst  for  the  several  devisees^ 
and  had  therefore  conveyed  immediate  legal  estates  to  the  several 
penoi»  specified.  The  first  limitatioo  in  the  will  is  for  the  use 
of  his  first  son  by  his  wife  Lueg^  begotten  or  to  be  begotten,  for 
and  dimng  his  life,  then  upon  trust  to  preserve  contingent  re^ 
mainders,  and  after  the  death  of  such  first  son>  to  **  the  several 
Iwirs  male  of  such  first  son  lawfully  issuing,  so  as  the  elder  of 
such  seM,  and  the  heirs  male  of  his  body,  shall  dways  be  pre* 
forred  and  take  before  the  younger  and  Ae  heirs  male  of  his 
body."  The  first  part  of  tldus  limitation  is  to  the  firet  son  only 
flftim  testator  for  his  fifo,  not  eempriiing  any  ethw  sons.  So 
that  tlie  words  "  such  son^  used  in  their  subsequent  part  of  the 
aame  limitation,  can  only  apply  to  the  heirs  male  of  the  body  of 
hoB  first  son.  The  testator  then  proceeds  to  devise,  for  want  of 
snch  issue,  to  his  second,  third,  fovpfth,  and  all  and  every  other 
eon  and  sons  for  their  respective  lives,  theii  in  trust  to  preserve 
oontingent  remainders,  and  after  their  respective  deceases^  to 
the  heirs  male  of  their  respective  bodies  lawfully  issuing,  **  so 
as  the  elder  of  such  sons,  and  the  hehrs  male  of  hb  body,  shall 
always  be  preferred  and  take  before  the  younger  of  the  same 
eons,  and  the  heirs  male  of  Us  or  thdr  body  or  bodies*'' 
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Now  in  this  secopd  limitation  it  is  perfectly  clear  tkat  thevtudi 
*[  such  sons"  can  only  refer  to  the  sons  of  the  testator,  for  there 
is  nothing  in  that  limitation  to  which  those  words  can  relatB) 
except  those  very  sons  whom  he  had  before  mentioned  in  tke 
plural  number.     Thb  dcTise  therefore  is  the  same  in  effect  ei 
that  in  Bagshaw  t.  Spencer,  2  Aik.  346.  570.    The  tesUtor  thea 
proceeds  to  the  limitations  in  favour  of  bis  daughters,  and  after 
givin^^  them  estates  for  life,  with  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  heirs  male  of  tke 
4)odies  of  his  daughters,  provides  that  the  elder  of  bis  daoghten 
and  the  heirs  male  of  her  body  should  be  preferred  to  the  youogw 
and  the  heirs  male  of  their  bodies.    After  some  intermedkts 
provisions  respecting  the  estates  devised,  the  testator,  on  foilsre 
of  such  issue  as  before  mentioned,  devises  to  his  nephew  Tkomm 
Poole,  then  residing  in  the  Eatt  India,  for  life,  theti  to  tmsteei 
to  preserve  contingent  remainders,  then  to  his  nephew  AndeHtm 
Poole  for  life,  then  to  trustees  to  preserve  contingent  reraaindw^ 
and  after  the  death  of  Jnderton  Poole^  to  the  first  and  every 
other  son  and  sons  of  the  body  of  Jnderton  Poole  lawfully  to  be 
begotten,  successively  as  they  shall  be  in  priority  of  birth  sid 
seniority  of  age,  and  the  several  heirs  of  their  respective  bodies 
lawfully  issuing,  so  as  the  elder  of  such  sons,  and  the  heirs  of  Us 
body  shall  always  be  preferred  and  take  before  th^  younger  af 
the  same  sons  and  the  heirs  of  his  and  their  bodies.     This  lisit 
tation  is  followed  by  another  precbely   similar   in    favour  ef 
another  nephew.    On  these  latter  limitations  no  doobt  can  be 
entertained ;  for  the  will  is  technically  expressed  so  as  to  eonvey 
estates  tail  to  the.  sons  of  the  first  takers.    The  distinction  winck 
arises  upon  the  face  of  this  will  b,  that  the  testator,  after  the 
devise  to  his  eldest  son,  has  added  words  which  are  iiapraperr 
if  the  devise  to  that  son  be  of  an  estate  for  life ;  but  with  rospsol  >•- 
to  the  devise  to  the  second,  third,  and  other  son^^.the  woids 
superadded  only  point  out  the  same  estates  as  thoy  wouUbMr  :: 
cessarily  take  under  the  words  of  the  devise^  namdy, 
tail.    In  the  limitations  to  bis  nephews  the  testator- 
ployed  the  very  words  that  a  conveyancer  wonld  adopt.    Hbe 
diflETculty  arises  upon  the  use  of  the  words  in  the  first  limits^ 
tion  "  so  as  the  elder  of  such  sons  and  the  heirs  male  of  Us 
body  shall  always  be  preferred,"  &c»  only,  one  son  having  besfr  . 
previously  mentioned.    It  is   contended,   that  acoony^if;  to  • 
the  rule  which  has  prevailed  in  cases  of  this  kind>.  it  Jtrast  he.:i 
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lioldeti  that  the  testator  meant  to  restrain  the  general  sense  of       18D4. 
the  words  *'  heirs  male,"  and  not  employ  them  as  words  of 
limitation.     I  will  not  give  any  opinion  whether,  if  this  clause 
had  stood  alone,  unexplained  by  other  parts  of  the  will,  such        Pools 
might  not  have  been  the  proper  construction.     On  that  point     *^ 
the  Court  wish  to  avoid  any  determination.   Indeed,  if  this  had 
been  a  single  limitation  to  a  stranger,  the  construction  would 
have  depended  much  upon  the  liberality  with  which  the  Judges 
might  be  disposed  to  consider  it.     But  it  appears  to  me,  that  in 
construing  limitations  of  this  sort  the  Courts  have  never  deviated 
from  the  general  rule,  which  gives  an  estate  tail  to  the  first  taker 
where  the  devise  to  him  is  followed  by  a  limitation  to  the  heirs 
of  hb  body,  except  where  the  intent  of  the  testator  has  appeared 
ao  plainly  to  the  contrary  that  no  one  could  misunderstand  it* 
Id  this  case,  however,  when  the  limitation  upon  which  the  diffi- 
colfy  arises  is  connected  with  the  other  limitations  in  which  he 
haffused  the  same  words  clearly  without  intending  that  theheirs^ 
of  the  body  should  take  by  purchase,  it  would  be  strange  to  sup* 
pose  he  intended  the  heirs  in  this  limitation  to  take  as  pur- 
chaaenk    I  take  the  rules  respecting  the  construction  of  words  in 
wills  to  be  plain  and  well  settled.  Words  are  always  to  be  taken 
in  their  ordinary  sense,  unless  the  testator  has  demonstrated  an 
intention  to  put  a  different  sense  upon  them.     Now  the  words 
employed  in  the  fifst  devise  are  clearly,  in  their  ordinary  sensed  * 
words  of  limitation.    Another  rule  in  the  construction  of  wills 
is,  that  neither  an  intent  manifested  by  the  testator  to  give  only 
an  estate  for  life,  nor  the  interposition  of  trustees  to  preserve  con- 
tingent remainders,  nor  mete  words  of  condition  describing  (he  ' 
order  of  succession  in  which  the  devisees  are  to  take  place,  nor  the  [ 
introduction  of  powers  of  jointuring^  or  of  liberty  to  commit 
watte^  axe  of  themselves  sufficienft  to  vary  the  technical  sense  of 
the  words  used.   It  must  plainly  appear  that  the  testator  did  not 
mean  to  give  such  an  estate  as  would  pass  under  the  words  used, 
nnlefli  eontrouled    by    such    apparent   intent.     My  brothers 
agrae  with  me  in  thinking,  that  this  rule  must  be  rigidly  observed. 
In  this  case  there  are  no  circumstances  to  alter  the  meaning  of 
the  words.    It  is  altdgethei"  unnecessary  for  me  to  examine  the 
numerous  oases  that  occur  in  the  books ;  particulariy  as  they 
are 'wdl  collected  by  Mr.  Fearne  in  his  Treatise  on  Contiu- 
gent  Bemainders,  by   Mh  Margrave  in   his  TfeiEitise  on  the 
Rule  in  SkeUeyi*9  case,  and  in  the  note  in  Hargrove  and  Butlers 
editiott  of  Co.  Liit  where  the  rule  laid  down  in  that  case  is  dis- 
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etissed.    It  only  remsuu  for  me  to  apply  the  ettablbhed  Tu\m  tf 
constnictioti  to  the  limitatioiis  of  this  case,  -irith  a^iew  to  enqoin 
whether  the  words  tipcn  which  the  qoestion  turns  are  to  be  ooa- 
sideted  as  words  of  purchase  or  not.     In  order  to  giTe  effisct  to 
the  argument  for  the  Defendant,  it  would  be  necessary  to  hold 
that  the  testator  meant  to  give  a  different  estate  to  his  eldest  on 
from  that  which  all  the  limitations  shew  that  it  was  his  inteatkw 
to  give  to  his  other  sons  and  to  his  daughters.     It  is  insisted, 
however,  that  this  must  be  the  case  in  consequence  of  the  parti- 
cular words  used  by  the  testator  in  the  limitation  in  questioD.  It 
IB  clear  that  the  daughters  must  take  an  estate  tail,  for  there  ipb 
no  words  of  reference  in  the  limitation  to  them  by  which  the 
words  **  heirs  male  of  their  bodies"  can  be  made  words  of  pa^ 
chase.    Are  we  then  to  suppose  that  the  words  in  qoestion  were 
inserted  in  the  first  limitation  by  design,  and  that  they  wen 
omitted  in  the  limitation  to  the  daughters  by  mistake  ?  It  ib  not 
possible  to  suppose  that  he  meant  any  such  thing,  nor  ha^e  «e 
any  right  to  insert  words  which  he  has  not  used.  Besides,  where 
he  limits  the  remainder  to  his  nephews,  he  says  **  in  failure  of 
iuch  issue  by  me  as  aforesaid  and  not  otherwise"  the  estate  JmU 
go  over.  If  then  the  heirs  male  of  Hhe  body  of  die  first  son  m«t 
be  taken  to  mean  sons,  the  estate,  under  the  strict  words  of 
this  will,  must  go  over,  though  such  first  son  should  leave  a 
grandson ;  and  yet  it  could  scarcely  have  been  so  intended  fay 
the  testator.     I  desire  it  may  be  observed  that  we  rely  on  tfae 
words    used    throughout   the  will,   whether  the  testator  wsi 
giving  to  his  sons,  his  daughters,  or  his  nephews ;  and  it  will 
then  be  seen  whether,  consistently  with  the  cases,  we  could  pat 
that  construction  upon  the  words  in  the  first  limitation,  wUA 
the  Defendant  contends  for.    The  case  of  Goodtiiie  v.  Herriagf 
which  was  cited  on  the  part  of  the  Defendant,  is  certainly  s 
case  of  great  authority,  since  it  went  up  to  the  House  of  Lords. 
The  Court,  in  commenting  upon  that  case,  admitted  the  rrie 
to  be  established,  since  the  cases  of  Colson  y.  Co2tOR(ix),  and 
P erring  v.  Blake ^  that  if  an  estate  of  freehold  be  given  to  a  aisn, 
and  either  mediately  or  immediately,  in  any  part  of  die  same  in- 
strument an  estate  is  limited  to  the  heirs  of  his  body,  he  would  take 
an  estate  tail.    But  they  thought  that  the  rule  was  not  so  rigid  u 
to  preclude  the  testator  himself  from  explaining  the  words  used,and 
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Lord  Kenyan  cited  the  cases  of  Law  v.  Davis  and  Doe  v.  Laming,  1804. 
where  they  were  so  explained.  The  Court  thought  that  the 
words  *'  heirs  of  the  body"  might  admit  of  explauatiou,  and  that 
the  words  there  used  were  sufficieutLy  explanatory.  The  case  of  Y^^ 
Goodrighi  s.PuUjfjiy  2  Ld^  Raym.  1437%  was  decided  by  the  same 
Judges  wha  decided  Law  v.  Davis.  The  devise  there  was  to 
Nicholas  Lisle  for  life,  apd  afjter  his.  decease  to  the  heirs  male  of 
tjie  body  o(  thie  said  Nicholas,  lawfully  to  be  begotten,  and  his 
heirs  for  ever ;  but  if  the  said  Nicholas  should  happen  to  die 
without  such  heir  male,  then  over.  The  fudges  were  unani- 
mously of  opinion  th^t  it  was  an  estate  tail  ip  Nicholas  Lisle ;  and 
l4>rd  Raympnd,  in  reporting  the  decisipn^  says,  "  they  all  held 
t)i|it;the  q^ratjon  of  the  plain  and  clear  words  of  a  settled  rule 
of  la^  should  90^  be  defeated  oi;  broken  into  by  uncertain  or 
doqbtfal  woi:ds^,  which  thqy  took  the  lajSft  at  least,  to  be ;  but  in 
eflSoct  tbe  words  heirs  males  must  be  rejected  tp  qiake  this  an 
est^tet  for  life  in.  NiqholasJ*  If  then  the  Court  in  th^t  casQ  wQuJdl 
9pt  suffer  the  rule  of  l^^w  to  be  bi^oken  in  upon,  we  could  not  bQ 
j^ostifi^d.  in  so,  doing  here  where  we  cannot  see  a  plain  intentioo, 
to  vajTjir  t}ia  QQnstxuctipQ  which  the  lanf  ppts  vipoii  the  words 
*^  h^ini  miftle  of  tj^e  body"  usjed  in  this  case. 

The  foliowi^  Cei^^cAte  w.a3  ail(terwaids  sent  to  th^  Lord 
Chanp^llor. 

This  cause  kn  h^J^.  ^ga^  bl^foi^  us  in  the  absence  of  Mr. 
JoQtice  Chambre,  who  was  indisposed.  Vfe  have  considered  it, 
to^etliier  with  the  will  o{  James  Pools,  and  are.  of  opinion,  that  if 
the  devisiBs  contained  in  the  said  will  to  the  children  of  the  tes- 
i9tfiK  wd  tbeyr  ifsue  had  been  dei[ises  of  legal  estates,  JoAn  Poole, 
tjhe  only  9Pii.  of  ijik^  testatpr^^  wpuld  ^ave  taken  an  estate  in  tail 
male,  tnere  not  appearing  upon  the  whole  will  together  sufficient 
indication  o/  the  test^itor  s  intention  to  restrain  the  legal  effect 
of  the  wo];d#  '^  heirs  male  of  ti\e  body,"  and  to  conveift  them 
iotp  words  pf  purchase. 

Alvanlby. 

J.  Hbath. 

6.  RooKB« 
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Fib.io^  Smvth  v.  Dickenson.    . 

In  oitumpsit  Assumpsit.    The  declaration  stated,  that  before  the  making 

dedrrcd*onan  ^f  the  promises,  4r<^.  the  Plaintiff  had  contrired  varions  ar- 

•grcruif  nt  by  tictes  in  the  business  of  a  sadler,  which  he  fully  cooceiyed  to  be 

nouo^vaii"^  n&w  and  valuable   improvements;    and    in   particular  he  had 

himselfor  take  before  then  invented  a  certain  spring  apparatus  for  girtfain; 

vmntage  of  •  *  saddles,  and  at  the  time  of  making  the  promises,  S^c.  the  Phio- 

communication  |{ff  ^jjg  desirous  of  obtaining  His  Majesty's  letters-patent  for  the 

the  Plaintiff,  soIe  u SO  and  benefit  of  the  said  invention  for  a  certain  term  io 

ofaninvcmion  be  specified  in  the  said  letters-patent,  of  which  the  Defendant 

lor  which  the  ,-..              m      ,                 i-rvi^i                     «•                i»i« 

Plaintiff  ill-  had  notice,  and  whereas  the  Defendant  was  desirous  of  bein^ 

tended  to  talce  made  acquainted  with  the  nature  of  the  said  invention,  in  con- 
out  a  patent,  ,           .*••                 .                •■••               -«          .11 

and  attigned  as  sideration  of  the  premises,  and  also  m  consideration  that  the 

the'De^ndant  Plaintiff  would  communicatc  the  nature  of  the  invention  to  the 

Iraudulentljob-  Defendant,  the  Defendant  undertook  that  he  would  not  avafl 

SrU?e*inv«^."^  himself,  Or  take  any  advantage  of  such  communication  under  the 

tionin  hit  own  penalty  of  1000/.     It  then  averred,  that  the  Plaintiff,  confidni|^ 

dence  tbiu^the  ^°  ^^^  Defendant's  promise,  did  communicate  to.  faim  the  natoie 

Defendant  of  the  said  invention,  but  that  the  Defendant,  not  regarding, 

SL*"iten^  *<^-  but  intending  to  injure  the  Plaintiff  wrongfully.  *c.  disclosed 

in  hit  own  name  and  made  known  the  nature  of  the  said  invention,   and  ob- 

tiff  afkemaid"  tained  His  Majesty's  letters-patent  for  the  sole  use  and  benefit 

agreed  shoaid  of  the  said  invention  for  the  term  of  fourteen  years,  as  being  the 

Defendam't^  invention  of  him  the  Defendant,  and  thereby  availed  himself  and 

name  opon  rer-  took  an  undue  advantage  of  the  communication  made  to  him  ai 

wh?chierm8the  aforesaid  ;  whereby  the  Defendant  became  liable  to  pay  1000/. 

Defendant  be-  according  to  his  agreement ;  yet  that  the  Defendant  had  not 

fore  the  com-  •  j     a. 

nencementof  paid,  ofC, 

lenowf^Jd*'*^  The  second  count  was  the  same  as  the  first,  with  the  addition 

aisting  upon  the  of  an  allegation  that  the  Plaintiff  sustained  special  damage  hy 

^iTw'^^h'id'*  ^^^^8  prevented  from  taking  out  letters-patent  in  his  own  name, 

to  maintain  thit  and  thereby  lost  great  profit. 

IfT*rt  Plea  non  assumpsit, 

not  to  do  tome  The  cause  was  tried  at  the  G  uildhaU  Sittings  after  Mieinehm 

^,^j?f^^^J^;  Term,  before  Lord  JIvanley  Ch.  J.  when  it  was  proved  that  die 

of  looL  tuch  Plaintiff  having  invented  the  spring  apparatus  mentioned  in  the 

^mi?"f!ldi^«  'declaration,  UieDefen^                        him,attdi^kprc&ss^himJMtf 

the  nature  of ,  extremely  desirous  to  be  informed  of  the  nature  of  the  iuvetitioa ; 

Uqiiidated  da- 

«Dagf «  •  *  And  tee  AttUjt  t.  Weldon,  S  B.  &  P.  346.  hmm  y.  Glmer,  Holt  Ni.  Pri.  4& 
HarrifOM  r.  Wrighi,  ISEatt,  343. 

that 
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that  the  Plaintiff  commanicated  the  invention  to  the  Defendant       1804* 
upon  his  signing  the  following  agreement :  "  Thomas  Smith,  of     "T 
No.  119,  New  Bond  Street,  sadler,  haviorg  contrived  various  «. 

articles  in  the  above  branch  he  folly  conceives  to  be  new  and  P««*«i»»o" 
valuable  improvements,  Mr.  Robert  Dickenson,  of  No.  55.  Long 
Acre,  being  desirous  of  being  made  acquainted  with  one  of  the 
above-mentioned  improvements,  which  Mr.  D.  fully  compre- 
hends under  the  title  of  spring  apparatus  to  answer  or  pro- 
duce the  same  effect  as  those  for  which  Mr.  Robert  Dickenson  has 
already  obtained  the  King^s  patent,  he,  Robert  Dickenson,  doth  ■*> 

hereby  promise  and  bind  himself  not  to  avail  himself  or  take 
any  advantage  of  such   communication  under  the  penalty  of 
breach   of   honour    and    1000/."     That  the  Defendant,  im- 
mediately  on  getting  this  information,  entered  a  caveat  against 
any  person  but  himself  taking  out  a  patent  for  the  above  inven- 
tion, and  shortly  after  took  out  a  patent  for  it  in  his  own  name, 
though  it  had  been  agreed  between  him  and  the  Plaintiff,  that 
they  should  jointly  share  the  profits  of  the  invention,  but  that 
the  patent  should  be  taken  out  in  the  name  of  the  Plaintiff. 
That  the  Defendant  being  unable  to  make  out  a  specification 
in  order  to  maintain  his  patent,  obtained  another  interview  at 
a  house  in  Soho  Square  with  the  Plaintiff,  at  which  it  was  agreed 
that  they  should  be  jointly  concerned   in  the  invention,  the 
iPIaintiff  being  employed  to  make  all  the  saddles ;  and  that  the 
patent  which  had  been  taken  out  in  the  name  of  the  Defendant 
should  still  continue  in  his  name.     That  upon  the  faith  of  this 
agreement  the  Plaintiff  assisted  in  making  out  the  specification, 
which  was  duly  enrolled.    That  the  Plaintiff  shortly  after  find- 
ing the  Defendant  was  using  the  patent  for  his  own  benefit 
aolely,  wrote  to  him  upon  the  subject,  and  received  from  him  the 
following  answer :  "  Sir,  I  am  unconscious  of  any  contract  at 
present  between  us,  nor  can  Mr.  N.  or  Mr.  F.  (two  persons  who 
bad  been  at  the  interview  when  the  specification  was  drawn  out) 
help  me  to  the  recollection  of  any,  although  you  refer  me  to, 
them  for  that  purpose.    The  two  inventions  for  which  I  have 
obtained  patents  are  my  own  inventions.     Prior  to  my  giving 
ypa  a.paper  not  to  practise  any  invention  you  might  communi-    * 
cate,  I  had  deposited  a  drawing  in  the  hands  of  a  friend,  and 
Iiad  a  workman   actually   employed  in  making    the    article 
for.  which  my  last  patent  is  obtdn^,  and  this  drawing  was  de-  . 
for  t)ie  purpose  of  proving,  should  it  be  neoeasary,  what 


:*:" 


Smith 

9. 
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1804.  mj  dBsign  and  invtemioti  emriisted  cif jMrioir  io  any  ^conunimicatiMi 
from  ytm,  teitiev^n  if  it -shooldlye  themnnfe,  I'lbij^'bt  still  goHHi  to 
obtain  my  patent,  iffow  ikr  ybor  inventimi  re9enA>leA  nine  is 
DiccBwtoir.  of  no  cooseqnwde.  I  ^etstft^on^withniy  own.  ¥oar  eonmratt- 
cation  Imd  in  it  nothings  Yiew,  therefore  I  db  tidt  eefferifler  vysdf 
as  using  your  inrenlion  bnt  my  own!"  tJpotiil&^eaK'k^Mttd^ 
jected  by  the  connsel  for^Are  DefendieDit,  'ihnt  tke^grtnomenhai 
in  the  declarsttion  Bid  not  ^eorreipond  'ydth  ttoA  lAldi  ^m  in 
endenice  before  "the  jnry ;  =bnt  His  Lordship  rdnssieflHn  nonrak  the 
Plaintiff,  and  the  jmy  fonnd  a  verdict  for  the^aititiff  for^MM., 
the  Defendant  agreeing  to  assign  the  patent  Hb  fke  VlmiiM  flir 
the  remainder  of  'the  term  at  the  Dejfendatlt's  -cnvn  erpenee. 
The  Plaintiff  was  to  beat  liberty  to  entera*verdict^r  1000/.  tf^ 
Conrtshoald  be  of  opinion  that  tfae'sam  of  iOOW.ibeiitieiiediD 
the  agreement  was  in  the  mature  of  liqnidafted  ^tfnmges,  md  B«t 
a  penalty ;  and  if  the  Court  should  be  of  opinioii  fliaft  4ie  de- 
fendant had  not  tsiken  an  undue  adyautoge  «f  tke  Plnrftiff-a 
nonsuit  waste  be  entered. 

Accordingly  a  rule  niii  for  a  nonsuit  "on  'flie  mto  %ide,  wadfir 
increasing  the  Yerdict  on  the  other,  imvingnbeeiifMidoeB  m  a 
former  day, 

Sfst  Seijt.now  cotitended41iat'(he|^vtfMmin*1b<e  Ae^Smrtitfii 
was  supported  %  the  evlBence ;  for  'timt  liltbotigffa  the  Plnirtiff 
^by  his  conduct  and  his  agreement  at  the  time  when  he  amsled  io 
xnaking  out  ttie  -specification'  had  wared  tmy  remedy  for  the  'Pfam- 
tiff's  misconduct  inrfraudulently  obtaining  the  patent  in  bis  tmi 
name,  yet  that  he  had  'only  waved  it  upon  ^e  conditioB  of  Ae 
Defendant's  fulfilling  the  agreement  M^iicfh  was  ^entered  into '•t 
that  time ;  that  the  Defendant'having  now  renounced  that iigpee- 
ment  by  his  letter,  the  'MaintHPs  'remedy  revired  for  the  8e- 
fendanfs  original  mi^conBtrot 'in  obtaining  the  patent  inQns'Own 
name.  He  next  insisted ihat  the  «um  of  1000/.  tftiptilitted  by  wmj 
of  penalty  was-in  the  natoretlf  liquidated  damages,  and  ^conse- 
quently tiie  Plaintiff  was  etftttleB  to  imve'tiie  verdict ^eirterad  for 
Uiat  -amouift. 

Sut  TAeCoiirf  expressed'themselver dearly  of  opimon'fliiftHhe 
word  "  penalty"  tised  in  the  agreement  leJBRsetually  preveritad 
them  from  considering  the  summentioned  as  ItqwdateddaiMguu 

Shepherd  md  Bay  ley  Seijts.  ton/id,  urged  tinlt -ihe  Plmrittf* s 
action  ooufd  not'lie  miiintatneB^onthis'Be<$lan(tion,'8innee4twas 

evident  that  Whateverinjury  4ir  mi^ht  origiDaUyaRrvB  snstaiBefliy 

the 


I 
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Ibe  Defendant's  cendoot  in  taking  out  a  patent,  ye^  thM  having       1804. 
sabseqoently  assented  to  that  act  of  the  Defendant,  be  conld  not     ""Z 
90W  make  it  the  ground  of  an  action,  bnt  ought  to  have  de-  i^ 

elared  upon  the  new  agreement;  and  that  in  fact  the  Plaintiff   Bickbuboit 
could  not  sustain  any  damage  by  the  mere  act  of  the  Defen- 
dant in  taking  out  the  patent  in  his  own  name,  for  that  without 
the  Plaintiff's  subsequent  assistance  in  making  out  the  specifica- 
tion, the  patent  would  have  been  of  no  avaiL 

IiOrdA.LVANL£Y,Ch.J.  Thisisan  action  for  the  breach  of  an 
apeement ;  and  the  questions  are,  first,  Whether  the  evidencQ 
proved  that  the  Defend^t  took  any  undue  advantage  of  the  com- 
munication made  to  him  by  the  Plaintiff;  and  secondly.  Whether 
the  advantage  taken  by  the  Defendant,  supposing  it  to  be  an 
undue  advantage,  corresponds  with  the  breach  laid  in  the  de- 
claration 1  It  appears  that  the  Defendant  came  to  the  Plain- 
tiff in  order  to  obtain  a  knowledge  of  his  invention,  and  wa3 
extremely  anxious  that  some  terms  should  be  entered  into  be- 
tween them;  aod  at  the  same  time  he  agreed  not  to  take  any 
undue  advantage  of  the  communication  nutde.  It  was  then  un- 
derstood that  the  patent  was  to  he  taken  out  in  the.  nam^  of  the 
Plaintiff.  Let  us  see  then  what  was  the  first  use  which  the  De- 
fendant made  of  his  knowledge,  there  being  at  that  time  no  co^- 
trant  in  existence  between  them  respecting  my  participation  of 
profit  in  the  invention.  He  immediately  enters  a  caveat  to  pre- 
vent any  other  person  but  himself  from  taking  out  a  patent. 
This  was  ao  improper  use  made  of  the  discovery,,  upon  which 
the  Plaintiff  might  have  brou^  an  action,  thongh  it  is  unc^r- 
taia  what  damages  he  oould  have  Tecovered>  The  Defendant 
thm  obtains  a  patent  in  bis  owa  name,  but  being  unajjil^  to 
ivake  out  the  specification,  he  tempts  the  Plaintiff^  uQder  pre- 
tence of  oi&ring  him  certain  advuitajpes^  to  complete  the  djys- 
Qovery.  This  was  only  a  cpntinuatioA  of  the  same  fraud;  for  as. 
soon  as  he  bafi  made  oat  hb  specification  firom  the  i^formatie;^  af- 
forded htm  by  the  Plaintii9^  he  refuses  to  execute  any  articlie.  ef 
partnership  alledgij^  tbat  he  had  obtwed  the  patent  upoa  aspeci* 
fication  previonalj  defiosiited  in  the  h^nd^  of  a  frieQdf  It  ip  nrgseid 
that  the  Plaintiff  agreed  to  release  allbrea«b  of  th(B  fi^t  ap^mejot,, 
not  to  take  any  undue  advantage  of  the  commnivlcatJiQny  upon,  the, 
Defendaikt  epjkering  inta  certain  tenais^  a^d  that  th^  De&Qda^  is 
«aly  guUty  of  a  hreachof  tbpse  texm^  Po^ly  il^ne^tfixxaj^  never 

were 
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1804.  were  reduced  ioto  writiDg»  and  yet  the  Flttptiff  is  cidled  i^eo  le 
wave  his  remedy  on  the  first  agreement,  without  any  power  of  oh 
forcing  the  second.  It  does  appear  to  me.  however*  tiiat  althoogh, 
DxcEBNioif.  if  there  had  been  a  formal  release  of  the  remedy  under  the  first 
agreement  he  must  have  been  barred,  yet  as  the  patejH  was  al* 
lowed  to  remain  in  the  name  of  the  Defendant  only,  upon  the  per- 
formance of  certain  conditions,  the  performance  of  wkick  has  wA 
been  shewn,  the  Plaintiff  may  resort  to  the  breach^  of  thafial 
agreement,  of  which  the  Defendant  iqppeam,  by  the  eri4eiN)e»4t 
have  been  guilty.  Indeed  the  Defendant's  letter  to  the  FUaiiS^ 
puts  the  question  out  of  all  doubt,  fjGcmJbe^  there  iosiataiipon.  thr 
invention  as  his  own,  and  repudiates  any  subsequent  agreement, 
and  justifies  having  taken  out  the  patent  in  his  own  name  as  for 
an  invention  of  his  own.  If  a  man  give  a  bond  for  the  perform- 
ance of  covenants,  and  the  covenants  being  broken,  the  obligee 
agrees  not  to  put  the  bond  in  suit  upon  the  undertaking  of  the 
obligor  to  do  certain  things,  and  then  the  obligor  refuses  to  per* 
form  his  undertaking,  can  it  be  said  that  the  bond  is  gone?  Car* 
tainly  not.  So  in  this  case,  the  subsequent  agreement  was  a 
conditional  agreement,  and  as  the  conditions  were  not  per- 
formed, the  action  may  be  maintained  upon  the  origiDal 
agreement 

Heath  J.  I  think  the  agreement  upon  which  tbe  declaratioft 
is  founded  is  a  subsisting  agreement :  and  that  the  Defendant,  lij 
entering  the  caveat,  and  taking  out  the  patent  in  his  own  name, 
committed  a  breach  of  that  agreement,  there  can  be  no  doubt.  It 
is  insisted  that  the  Plaintiff  waved  the  breach  of  this  agreement, 
and  certainly  he  might  have  done  so.  But  I  think  that  his  con- 
duct has  been  very  well  explained ;  for  it  appears  that  the  De- 
fendant, with  respect  to  this  second  agreement,  was  practising  a 
mere  fraud  upon  the  Plaintiff,  and  amusing  him  by  a  sham  treaty 
for  a  partnership  which  he  never  intended  to  carry  into  effect.  It 
would  be  very  hard  to  refer  the  Plaintiff  to  the  second  agreemest, 
of  the  term  of  which  there  is  no  evidence,  but  only  of  a  treaty 
for  an  agreement.  It  appears  to  me  therefore  that  the  first 
agreement  was  not  waved  by  the  treaty  for  the  second  agree-* 
ment,  which  the  Plaintiff  was  induced  to  enter  into  by  the  ftaad 
of  the  Defendant 

Rooks  J.  The  only  question  is,  Whether  the  Plaintiff,  by  the 
strict  rule  of  law,  is  prevented  from  recovering  for  the  breach  of 

tbe 
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flnst  -egiveilieiit ;  for  there  eaii  be  no  doubt  that  the  fifrt'      IfiOi; 

aifreement  was  broken.     That  fact  was  sufficiently  proved  by  bis r- 

entering^  the  caveat,  and  taking  out  the  patent  in  his  own  name,  Smitb 
immediately  after  the  disclosure  of  the  invention;  and  that  Diciiinoir; 
breach  appears  to  me  to  be  both  well  alleged  and  proved.  It  it 
insisted,  however,  that  the  Plaintiff  must  be  nonsuited  on  the 
ground  of  the  second  ag^reement;  but  before  the  Defendant  is 
eiftitled  to  ndtouit  the  Plaintiff  on  the  gpround  of  tiie  second 
iq^reemeot  he  ninst  prove  that  agreementi  whereas  his  own  letter 
c^vows  all  agreement  with  the  Plaintiff  upon  the  subject  to  tbe 
patent,  and  insists  upon-  his  «wn  right  to  the  invention. 

Rule  discharged. 


The  Warden  and  College  of  the  Souls  of  all  faithful .   ^•♦.  i»h* 
People  deceased  of  Oxford  v.  Costar  and  Another. 

rriHis  was  an  action  of  trespass,  and  the  declaration  contained  Boildinmora 
"*"    three  counts ;  the  first  was  for  seizing  and  carrying  away,  on  S"  thTuiUveS- 
the  1st  Jannartf  1803,  two  reading  desks  belonging  to  the  Plain*  ties  tmken  into 
tiffs ;  the  second  for  seizing  and  carrying  away,  on  the  3d  January  ^  the  ooHmT 
1803,  two  chairs  belonging  to  the  Plaintiffs ;  and  fhe  third  for  between  the 
seizing  and  carrying  away  two  tables  also  belonging  to  the  Plain-  S!lirknd.taz 
tiffs;  the  Defendants  pleaded  the  general  issue,  and  the  cause  •ct»  and  the  act 
came  on  to  be  tried  before-  Mr.  Justice  Chambre  at  the  Lent  that  tax  perpe- 
assizes  for  Oxford  1803,  when  a  verdict  was  found  for  the  Plain-  ^""''■Jf  ?*' 
tiff  with  Is.  damages  upon  each  count,  subject  to  the  opinion  of  the  land-tax. 
the  Court  on  the  following  case :  ^"J  ^^^  •  , 

In  the  land-tax  assessment  of  the  parish  of  Saint  Mary  the  ter  the  paatins 
Virgin  in  the  city  of  Oxford  for  the  year  1798,  All  Souli  College  ^i*!^^  «- 
was  assessed  by  the  Commissioners  of  the  city  of  Oxford,  in  the  cbased'land  of 
several  sums  of  9/.  145.  9d.  for  certain  premises  called  in  the  \  Swite  actrf 
assessment,  J II  Souls  Kitten  Court ;  6/.  13s.  Sd.  (or  certain  pre-  parliament, 
mues  called  late  fVards ;  and  8/.  16s.  lOJd.  for  about  one-third  ttil^'L^I^ 
of  the  Warden's  Lodgings.    All  the  premises  so  assessed  arelo-  ihooldpay  Jl 
cafly  situate  in  the  city  of  Oxford.  ^Sii^S^ 

The  premises  for  which  the  College  is  assessed  at  9/.  14s.  9d.  were,  or  should 
formerly  belonged  to  the  parish  of  Saint  Mary.  In  the  year  1715,  Idbjecttojt 


anict<^parliamentpassed,which,afterrecitingthatC6rta]Vfebfi^        that  the 

were  not  exeoipted  fiom  the  land-ua. 

of 
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1804.  of  tho  paiisii  of  Smtii  Mary  were  seised  of  the  abore  prenuse»iD 
^— —      fee  simple,  in  trust  for  the  use  of  the  church  and  the  poor  of  the 

'^M^fo^ '  said  parish,  and  had  denised  them  for  certain  terns  and  at  o»- 
«•  tain  yeariy  rents,  enacted.  That  all  the  said  preiEdsea  should  bo 

aod  Aaotber.  ▼est^,  estated  and  settled  in  the  Warden  and  Ccdlege  of  AU 
Souls  and  thrir  socoessois  for  ever,  to  be  cony^rted  to  wltttisD 
they  should  think  fit,  and  freed  and  discharged  from  aU  eslatei, 
uses,  trusts,  agreements,  conditions,  powers,  chwrges,  and  ia- 
cumbrances  whatsoerer,  the  said  Warden  and  C<^I^pe  paying 
oertain  yearly  rents  to  the  use  of  the  church  and  poor  of  the  Slid 
parish,  and  for  which  a  right  of  entry  and  power  of  distress  wss 
reserved  to  the  feoffees.  The  above  act  of  parliament  contains 
the  following  clause:  "  And  be  it  farther  enacted.  That  the  ssid 
*'  Warden  and  College,  and  their  successors  for  ever,  shall  pay 
''  and  discharge  all  taxes  which  are  or  at  any  time  hereafter 
"  shall  be  imposed  upon  the  premises  hereby  vested  in  them  by 
*'  authority  of  parliament.^  The  same  act  also  authorises  tbe 
parishioners  of  the  said  parish  to  eater  tbe  College  on  Aaceasii^ 
day  yearly,  and  pass  through  the  same  to  make  their  peranba- 
lation,  and  take  in  tbe  bounds  and  limits  of  tbe  said  parish  by  tbe 
way  and  passage  which  had  been  for  that  purpose  theretofore 
accustomed.  At  the  time  of  the  passing  the  above  act,  two 
tenements  stood  on  part  of  these  premises ;  anothfar  part  thereof 
being  at  that  time  an  orchard,  was  then  in  lease  to,  aod  in  tbe 
possession  of  the  College.  Soon  after  the  passing  of  the  act,  tbe 
College  took  down  the  before-mentioned  tenements,  and  erected 
on  the  premises  their  present  library,  which  is  contiguous  to 
other  buildings  of  the  College  within  the  same  inclosure,  ani 
kept  for  the  use  of  the  College  as  other  parts  of  the  College  ve. 
Before  and  at  the  time  of  passing  of  the  said  act,  these  premisei 
were  assessed  to  the  land-tax  in  the  said  parish  of  Oaini  Mary 
by  the  Commissioners  of  the  city  of  Oxford^  and  since  the  pas- 
sing of  the  said  act,  JU  SouU  College,  has  constantly  been  rated 
in  the  same  manner,  and  has  paid  the  land-tax  assessment  for 
these  premises  up  to  the  period  of  the  now  disputed  assessment 
The  premises  for  which  the  College  is  assessed  at  6^.  I8s.  SdL 
were  formerly  the  scite  of  an  old  house  iu  tbe  occupatioa  of  one 
fFeir<f,consistingof  a  dwelling-house  and  other  buildix^gs^  with  tbe 
appurtenances  adjoining  to  the  College  of  all  SouU*  In  1783»  tbe 
College,  having  purchased  the  fee  of  the  said  house  and  premises, 

pulled 


\ 
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^led  down  all  {be  bnilclings,  ofid  laid  partof  Ibe|mttii9aii&*» 
4B:gHvd0D,  tbeo  mod  atiH  ooGif|HMl  4>y  Urn  W«sdui  of  tke  sail 
CaHege i^Mk  fais  lodgMgs,  and  ^eroctad  on  apart  thareof  aoaw 
iieoBt8ary0«t<<toi!>r«£i)e8ftrtbev9atMftiie  Warden,  aad  a  mdi 
adiere  the  front  of  tka  wM  boosaatood  towaadsthe  EBgh-atreet» 
widi  a  igtfteway  tbereia,  ttirao^ h  which  aloM  the  Wardaa,  ta 
wbfoat  ^bese  preniBM  iiwvm  ieen  alkxMed  fay  €he  CoH^^e,  Ina 
ahioe  iiad  a  commanioatBoa  to  aad  ftma the  atmet  with  his  atafalet 
and  other  back  haildiagv  af  the  CMi^e  adkttid  by  the  OoHega 
tar  ihe  separate  use  of  the  Waadea.  The  Warden^  fardea, 
snto  which  part  laf  the  pnenvMs  was  laid,  ts  befaia  mevfiaBed, 
is  part  of  the  ancient  scfte^rf*  the  Osflega«  PremoB  ta  Iha  year 
17SS,  andbefine  fVard^  leneoiBBt  was  palled  dawa,  the  widlof 
the  same,  aa  the  west  'sida,  Conned  the  oeslem  baaadary  af  tba 
CoUega  aad  ^  the  VFavdea's  gasdaa  acaiiag  okwe  up  to  the 
Warden-8  lodgings  and  j^daa,  but  to  pneyient  a  commavicatiea 
arith  any  houses  in  Ibe  High-atraat,  and  to  keep  tba  CoHega 
detached  tftam  any  buildings  but  its  awn,  flie  said  tenement  was 
psiUed  dbwn  aad  laid  to  the  CoHega  in  mxk  iiaawioi  that  tha 
mdl  andbaiMiag  ofthetiex?tad^iiinifn|f  tenesaant  to  theasataT 
^FanTspianiiseB,  do  wm  and  have  moe  the  year  1788,  fonnad 
tfae'soie  incloBare  <rf*tbe<!}ollega«nd  the  said  gsaden  towanh  tha 
ea^  being  oonoected  on  Ibe  soaib  with  the  Warden^s  h>dgii^ 
by  «  siagle  wall  in  front,  in  which  is  the  gateway  ta  the  Higb- 
stiaet  aforesaid.  For  these  pt^eaAisoB  Jill  Soti^  CMsge  has  ooa- 
stantly  been  rated  to  the  land-tUL  in  Ae  said  parish  e{  Soint 
Maty  by  the  caty  comnirssiaDers,  as  the  former  awoers  of  the  said 
jNremises  ^npeviaasly  were,  and  bos  paid  tbaaosessments  ap  to  tba 
period  ^rif  the  now  diopated  assessment. 

The  premises  for  wbicih  the  Collegeis  assessed  at  "Sf.  i&.  l#)tf. 
form  about  one-third  part  of  the  Warden^s  lodgings.  By  inden- 
tare  'Of  Ihe  4th  Jtfrii  t7M,  between  Aeteoflfeesof  4be  pantA^cC 
Smnt  P^^  in  the  EatH  and  the  Warden  aarf  C^tltge  •of  AM 
Somk,  the  fmner,  after  redMng  a  demise  to  themselves  from 
Ae  'corpoialtion  ^  Oxford  4f(  a  messaage  or  tenement  (the 
spot'on  which  ttie  preames  in  yiestion  stand),  for  99  years, 
and  that  the  Warden  and  College  had  lately  pnitbased  the 
wmuiuder  itf  a  term  Of  4%  yeurs  in  the  messoaga  or  tene- 
ment granted  by  the  above-mentioned  feofees  to  one  Jean 
Wry,  with  iirtent  to  paH  down  the  same,  and  with  Ae  oon- 
sent  of  the  said  fooflToes  to  erect  a  new  baiMMng  in  the  room 

thereof. 


AS  S«ahM^ 

M^oiNia 
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1804.      Aereot,  to  be  laid  to  and  accomited  as  part  of  the  ieite  6[  the 

-  College  or  MaDsion-house,  demised  the  said  messoage  and  pie- 

^^ol^'  ™»®s  ^o  *•»«  Warden  and  College  for  tbe  term  of  90  years  at  a 

«•  certain  rent,  with  a  clause  of  re-entry  for  non-payment  thereof. 

uidAuMlbK.  Iq  ^^^  d®^  ^^^^  ^  ^  covenaot  on  the  part  of  the  Waxdea  aai 
College,  to  pay  tbe  snm  of  14/.  eyery  fourteen  years  for  a  fine, 
and  a  covenant  by  the  feoffees  to  renew  with  the  corporation  of 
Orford^  and  within  one  month  after  request  made  at  any  time 
thereafter,  to  demise  to  the  Warden  and  College  for  a  like  tent 
of  90  years,  under  the  like  fines,  rent,  and  coTenants.  SooA 
after  the  date  of  the  above-mentioned  indenture,  the  College 
pulled  down  the  buildings  then  standing  on  the  premises  hereby 
demised,  and  erected  thereon  a  part  of  a  dwelling-house  which 
is  now  and  has  been  ever  since  allotted  to  and  occupied  by  the 
Warden  of  the  College  as  his  lodgings,  be  paying  no  r^it  (at 
the  same.  The  remainder  of  the  said  house  is  built  upon  pait 
of  the  old  scite  of  the  College,  and  is  connected  withHhe  M 
buildiugs  thereof.  The  fine  of  14/.  has  been  regularly  paid 
every  fourteen  years,  and  on  the  request  of  the  Warden  aad 
College,  a  new  lease  of  90  years  has  lately  been  gp^nted  to  them 
under  the  same  covenants  and  conditions,  and  under  which 
lease  they  now  hold  the  premises  in  question.  For  these  pi^ 
mises  jiil  SouU  College  was  rated  to  the  land-tax  in  the  paridiof 
Soi4it  Mary,  by  the  oommissiooers  of  the  city,  in  the  year  1704 
and  1705  respectively,  by  the  descriptioD  of  Mrs.  ffest^s  hoose 
which  belongs  to  J II  Souls*  College,  and  paid  such  ^usessment; 
but  from  that  time  until  the  now  disputed  assessment,  tfie  Cot 
lege  has  not  been  assessed  to  tbe  land-tax  for  these  premises  by 
the  city  commissioners  in  the  parish  of  Saint  Mary.  Separate 
commissioners  for  the  land-tax  are  appointed  for  the  city  of 
Oxford,  and  the  sum  imposed  upon  the  University  iir  raised  hj 
an  assessment  made  by  tbe  University  commlssroners'tipon  the 
several  Colleges  and  Halls  in  certain  propollions  settled  amongst 
the  heads  of  houses  in  respect  of  the  said  Collegea  ami  lUSiL 
All  the  prcimises  before-mentioned  were-situate  in  the  parish'of 
Sahu  Mary  at  the  times  when  they  came  into  the  poaseasidn  bf 
the  College,  and  nothing  has  been  done  to  tafke  thettioilt  df 
that  parish,  unless  tbe  facts  befbre-mentienM  can  be  eohstnriid' 
to  have  that  effect.  ^  .«i.*    <•.     j .  ix* 

.  The  Jp^fendaiitfl  as  land-tax  xollecta?s€or>^tetf'^kri^iHf 
S/if9t3faty,  %ii$tdw^mAmad9upam1h%9l^^ 


.  A  »  r  ■ 
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Mty  the  seT^ral  sums  idbove  mentioned,  reguhitly  distrained  and       1804. 

took  under  a  regular  warrant  of  distress,  the  several  articles  stated 

n  the  declaration,  on  the  several  days  therein  mentioned,  viz.     i^^  Oifoid 

the  goods  in  the  first  connt  mentioned  for  the  first-mentioned  *;^ 

t^te  of  9/.  lAs.  9d. ;  the  goods  in  the  second  count  mentioned    ^^^  Aflocli«rw^> 

for  the  rate  secondly  above-mentioned  of  6/.  13s.  dd. ;  and  the 

}oods  in  the  third  count  mentioned  for  the  last-mentioned  rate 

»f  3/-  18f.  lOJrf. 

The  Counsel  for  the  Defendants  offered  evidence  to  prove, 
that  in  the  course  of  the  last  century  several  houses  and  other 
premises  situate  in  the  city  of  Oxford,  and  assessed  to  the  land- 
tax  by  the  commissioners  of  the  said  city,  have  been  purchased 
by  several  colleges  in  Oxford,  and  added  to  those  colleges,  and 
occupied  by  the  members  thereof,  in  the.  same  manner  as  the 
premises  before  mentioned  are  occupied  with  respect  to  Aii 
Souh,  and  that  the  said  colleges  are  rated  to  the  land-tax  for 
the  same  by  the  city  commissioners,  and  have  constantly  paid 
such  rates.  But  this  evidence  being  objected  to  by  the  counsel 
for  the  Plaintiffs,  was  rejected  by  the  learned  Judge. 

,.The  question  for  the  opinion  of  the  Court  was.  Whether  the 
Plaintifis  were  liable  to  be  assessed  to  the  land-tax  by  the  com- 
missioners of  the  city  of  Oxford  in  vespect  of  all,  or  any,  and* 
which  of  the  premises  before  mentioned  ?  and  the  verdict  was 
tp  be  entered  for  the  PlaJntiffit  or  for  the  Defendants,  upon  the 
several  counts  in  the  declaration,  according  as  the  Court  should 
be  of  opinion  that  the  respective  assessments  before  mentioned 
were  lawful  or  unlawful.  But  if  the  Court  should  be  of  opinion 
that  the  evidence  offered  by  the  Defendants  was  improperly  re« 
j^ted,  then  a  new  trial  was  to  be  granted. 

This  case  was  twice  argued ;  first  in  Easier  Term  1803,  by 
Vaughan  Serjt.  for  the  Plaintiffs,  and  Be$t  Seijt.  for  the  Defend* 
apts;  and  secondly  in  Trinity  Term  in  the  same  year,  by 
IfUlianu  Serjt  for  the  former,  and  Shepherd  Serjt.  for  the 
bUter.  The  course  of  argument  pursued  on  the  part  of  the 
jPiaintiffs  tended  to  shew,  from  the  history  of  the  several  land- 
Uf^L  acts,  and  the  alterations  in  point  of  expression  where  the 
e^^temption  in  favour  of  colleges,  halls,  and  hospitals  occurred, 
t^fit  it^was  the  intention  of  the  Legislature  to  include  within  the 
exemption  any  buildings  newly  incorporated  into  colleges, 
lUjid,  forming  .part  of  such  colleges.  The  course  of  argument 
oil  the  ^fwat  (<  the^  Defendant*  tended  to  shew,  from  the 

abuses 
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«>  kuid--t«i;  oeamg  (»  be  paid  upM  laiid»  «o»  Wj9<nple<l  w^sUt  ii^ 

^^Xtr'ni  ^vodttc^  ^^^  i^  ^^  11^  ^  ii^iiilioB:  «f  tke  Iicgiak^uve  I9  eifr% 
Miptimiy  tbi»g  m«re  tliM  Urn  old  3cile%0^  e^U^gw^  It  iNiiili!» 
•oBieoded  fwr  the  X)efoidMits»  tjbit  al  aU  anfealt:  tba^  froTw  ki 
the  private  act  of  parliament,  by  which  the  premiaBa  asaoiiod  at 
9LlAs.  9d.  ware  ooDTayed  to  tka  CoUege^  aiaaimted  ta  a  oove- 
nat  on  tka  fiwrt  of  tha  Ck>lkfa  ta  wava  ^Mr  asLaaH^ioaaaadpaj 
the  land-tax.  Bat  aa  tbeaa  pcnats  wara  fetty  diaawnad  ia  tha 
jadgiaaiit  of  the  Coart^  a  vme  detailad  aafioont  ei  the  aqa- 
laaat  ia  omitted  ia  this  plaaa. 
Oa  thia  day  the  (qamaa  af  tha  Court  waa  deUT«aed  hy 
Lovd  AIaVANI^by  QIiu  J.  Tim  caaa  baa  bean  kmybaim tha 
Court;  aad  indaed  it  hat  bean  oar  wiak  thai  the  \%mtik  tax  skaati 
Qootinue  to  be  paid  by  the  re0pooti?a  paitiea  ia  tke  same ; 
aa  it  baa  been  paid  hitherto.  But^  ooiwitkatandipg'  that 
and  the  hardakip  einmg  from  the  eiiattmaiaaca  thaA  tke 
in  iba  oUL  taad-tax  art*  upaai  wfaidittka^aaatian  twran^  kaanow 
been  made  petpetaaL  it  13  anr  datf  to  deaida  tke  aaaa  aoaoidaif 
to  tha  strict  latter  of  tha  law^  It  waa  not  staled  at  tha  bar,  kali 
take  it  fw  granted^  that  Iha  ^ty  af  Oxferd,  apaa  wkioh  mgnm 
charge  is  mada  ky  tha  land-tax  aaita»  is  divided  into  pariAa%  each 
being  as  it  were  a  dialrialy  aad  ha?u^f  a  aefiamta  asaaosmsBt 
Thia»  however,  is  not  tha  eaae  in'aU  places;  for  every  parish  la 
the  kingdom  does  not  form  a  distinct  district.  I  akatt  ftrst  pra- 
caed  to  consider  those  parte  of  the  case  which  apply  to  Ike  saceai 
and  the  third  counts  of  the  declaration.  It  ia  la  be  ekserfed; 
that  no  acquieaceooe  on  the  part  af  the  CoU^^  in  tke  paj^aant 
of  any  particular  assessment  can  prevent  them  fVom  avaiinig 
themselves  of  any  axe»ption  if  such  exemptiea  should  be  feand 
to  exist.  We  are  to  detennine,  therefore,  how  far  tke  ex^ 
emption  in  the  land-tax  acts  in  favour  of  colleges  extends.  We 
have  looked  into  all  the  acts,  as  well  as  into  the  eaae  of  Harrinm 
T.  BidcQck,  I  H.  Bi  68.*  and  ve  are  aU  of  ^iniea  thai  Ae 
principle  of  Harris^m  v.  Butcocb^  is  applioakte  te  calleges  is 
vrall  as  hospitals*  In  that  case  the  premises  oa  which  the 
assassment  was  mado  did  not  fcrai  part  of  the  old  soMe  ef  the 
hospital;  and  they  bad  been  assessed  to  tha  land-tax  beAn 
tbay    were    taken    into    the    hospital.     The    aaaie    atgv- 

mmti, 
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nents,  founded  npott  hardship,  were  there  inrged  whioh  hare       18M. 
been  resorted  to  in  this  case ;  and  indeed  the  only  £fferenoe  be-      ^— — 
tween  the  two  cases  is,  that  one  is  the  case  of  an  hospital  and  the    i^OxIcmI 
other  of  a  college.    Lord  Loughiorought  in  commmitiog  upon  •• 

the  words  of  the  land-tax  act,  obserres,  **  that  there  might  be  ^^  aJo^. 
no  amingoity  in  the  word  soite,  the  Legislature  goes  on  to  say, 
ofiy  of  the  buildings  witkin  the  walla  and  timiU  of  the  said  coilegn, 
kaUSf  and  hospitals ;  none  of  the  bnildiogs  therefore  within  those 
limits  are  chargeable."  This  case  appears  to  me  decisive  npoii 
the  subject ;  but  as  the  present  is  a  oase  of  considerable  import- 
ance to  the  universities,  I  think  it  right  to  enter  rather  more  at 
large  into  the  matter.  In  the  1  WilL  if;  Mar.  c.  20.  whieh  is  to 
be  found  in  the  Jppendix  to  Ruf heads  Statutes  at  Large,  theve 
is  a  proviso  that  the  act  shall  not  extend  to  any  college  or  hall  in 
either  of  the  universities,  or  the  colleges  ek  Windsor,  Eton, 
Winton,  or  Westminster,  or  any  hospttab  or  alms-houses,  or  any 
free-school,  &c.  for  or  in  respeet  of  the  scites  of  the  said  col- 
leges, &c.  or  any  master,  fellow,  or  scholar  of  the  said  ooll^^, 
&c.  for  or  in  respect  of  any  stipend,  wages,  or  profits,  ftcc.  mnr 
to  charge  any  houses  or  lands  belonging  to  the  hospitak  therein 
mentioned,  or  to  any  college  or  haUs  in  either  of  the  univerat- 
ties,  or  to  any  hospital,  alms-house  or  free-school,  in  respect  of 
any  rents  or  revenues  payable  to  the  said  hospitals,  8cc.  applicable 
to  the  use  of  the  poor.  This  act,  which  has  been  called  a  land- 
tax  act,  difiinrs  very  materially  from  the  present  land-tax  act,  and 
rather  resembles  the  property  tax,  being  a  charge  of  one  shilling 
in  the  pound  upon  ail  personal  estates,  and  one  shilling  in  the 
pound  upon  all  landed  estates.  The  4  Will,  if  Mar.  c.  1.,  which 
18  to  be  found  in  the  Appendix  to  Pickerings  Statutes,  vol.  12l 
follows  the  1  Will*  4r  idar.  with  respect  to  the  scites  of  colleges 
and  halls,  but  does  not  exempt  the  other  lands  belonging  to 
them ;  and  all  the  other  land-tax  acts,  as  far  as  I  can  collect, 
mn  in  the  same  words,  until  the  U  &  12  WilL  if  Mar.  which  is 
the  foundation  of  all  the  subsequent  acts  upoa  the  subject  This 
is  the  first  act  by  which  the  quotas  of  the  tax  are  imposed  upon 
particular  districts,  and  in  thb  act  the  exemption  is  extended  to 
the  buildings  within  the  walls  or  limits  of  colleges,  halls,  and 
hospitals.  The  2  Jnn.  c.  1.  further  extends  the  exemption  to 
.  all  lands  whioh  on  the  25th  March  1608  did  belong  to  the 
aoites  of  any  colleges,  &c.  The  difference  of  the  several  acts 
amounts  to  this:  the  first  gave  an  exemption  from  the  per- 
sonal tax  in  respect  of  the  scites^  sslaries,  buildings,  lands, 

and 
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ISM.       aiid  revenues  bdonging  to  all  colleges ;  the  4  fVilL  If  Mv.  m 
respect  of  the  scites  only ;  the  11  &  12  WilL  3.  in  respect  to  te 


^  ^^Is^'  scites  and  buildings  within  the  limits  of  colleges,  tfc. ;  and  the 
•V.  2  Ann.  adds  to  this  exemption  all  lands  which  did  belong  to  the 

^JdAMOer    ^^^  ^^ coll^;es,  tfc.  on  the  25th  Mnreh  1G93.  I  incKned atfiist 
to  think  that  we  might  put  that  construction  upon  the  acts 


justice  seemed  to  require,  and  that  we  might  hold  that  a  coUege 
was  not  at  liberty  to  exempt  itself  by  enlarging  its  own  limils. 
But  it  seems  to  me  impossible  to  put  so  limited  a  constmotioa 
upon  the  word  **  buildings"  as  to  justify  us  in  deciding  that  the 
legislature  has  not  g^ven  an  exemption  to  all  buildings  whieh 
fonn  part  of,  and  are  used  for  the  purpose  of  the  college.    The 
words  of  the  2  4nn.  which  is  to  be  found  at  large  in  Pickering^s 
Siatuta,  vol.  28.  have  been  followed. down  to  the  present-tiBe. 
Whatever,  therefiore,  now  forms  part  of  the  College,  though  it 
were  not  originally  exempted,  must,  according  to  the  case  d 
Harrison  v.  Bukoek,  be  taken  to  fall  within  the  exemptioa. 
With  respect  indeed  to  any  colleges  which  may  have  been  eteetsi 
since  the  land-tax  act  became  perpetual,  I  shall  say  nodiing^  hit 
I  think  that  a  College  erected  after  the  passing  of  tlie  first  imil- 
tax,  and  before  that  which  rendered  the  tax-perpetual,  would  be 
exempted.  This  being  so,  it  follows  that  we  must  give  judgment 
for  the  Plaintiflf  upon  the  second  and  third  oounta;  and  indeed 
with  respect  to  that  part  of  the  tax  which  is  the  subject  of  the 
third  count,  there  seems  to  be  no  great  hardship  in  so  doing,  that 
part  of  the  tax  having  always  been  paid  by  the  parish.     This  cir* 
cumstance  of  itself  affords  a  strong  proof  of  the  constmctioo 
which  was  put  upon  the  2  Ann.  at  the  time  when  that  act  was 
passed.    That  act  passed  in  1703,  and  the  purchase  by  the 
College  of  the  perpetual  lease  from  the  parish  of  Saint  Peter't 
was  made  in    1704.      Probably  indeed  the  parish. were  not 
aware  of  the  clause  of  exemption  when  they- entered  into  thi^ 
contract ;  and  the  grant  was  made  without  any  ^  particular  sti^ 
pulation,  leaving  the  law  to  operate  as  it  might  happen  to  wgs^*. 
The  consequence  was,  that  as  soon  as  the  premises  pnichnied- 
were  taken  into,  and  made  part  of  the  College,  the  tax  ronind 
How  sensibly  the  loss  sustained  by  the  pvish  of  Saini  Feitr 
from  this  circumstance  was  felt,  may  be  cdlected  from^  the 
clause  introduced  into  the  private  act  of  parliament  in  the  yesr 
1715,  IGeo.  1.  c.  v.,  by  which  the  premises  which  are  (he' 
subject  of  the  first  count  were  conveyed  to  the  College  bythe 
feoffees  of  the  parish  of  Saifit  Mary.    This  being  a  private  aet,  if 
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in  did  nature  of  a  eoaveyaoee;  and'tnost  beix)iitftnied  tf^mitfiM 
mhjectam  materUm.  About  ten  years  before  the  patting  of 
the  act,  the  College  had  availed  th^nselves  of  the  exemption 
with  respect  to  the  premises  then  parohased.  In  1719  there- 
fore, when  the  parish  agree  to  convey  the  premises  which  are 
the  safaject  of  the  first  connt,  they  introdnce  a  condition  that 
the  College  shall  pay  all  sach  taxes  as  then  were,  or  should 
thereafter  be  imposed  upon  the  premises.  We  are  clearly  of 
OfHuion  that  this  stipulation  was  introduced  for  the  expresa 
purpose  of  guarding  against  the  very  exemption  whidh  is  now 
set  up.  It  is  said  that  the  act  only  compels  the  College  to  pay 
sach  taxes  as  the  premises  are  liable  to  by  law  when  in  their 
occupation.  But  we  thtak  that  the  intention  of  parliament  was 
that  the  Coitege  should  pay  all  such  taxes  as  the  premises  wem 
Kable  to  at  the  time  when  they  were  purdhas^.  Then  what 
lias  been  the  conduct  of  the  College?  For  nearly  100  yeai» 
they  never  claimed  the  exemption.  They  were  conscious  that 
they  stipulated  to  the  contrary.  ^  We  think  therefore  that  by 
the  piof  ISO  in  the  act  of  1715,  the  CoU^^  meant  to  charge 
themsrives  with  the  payment  of  the  land-tax,  and  although 
without  such  proviso  they  might  have  been  exempted,  yet  we 
most  fxinsider  them  as  having  renounced  the  benefit  of  that 
exemption, .  according  to  the  maxim  qui^ue  potest  renuntidre 
jmri  pro  se  iiUtodueio.  On  these  g^rounds  we  are  of  opinion; 
that  a  verdict  must  be  entered  for  the  Defendant  upon  the  flrtft 
count,  and  for  the  Plaintiff  upon  the  second  and  third  counts^ 


1804. 

All  Soob  Col« 
lege  Oxford 

V. 
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and  Another. 
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Doe  ex  dem-.  Andrew  v.  Hutton. 


Feb.  13th. 


njECYBiKKT  to  recover  certain  prenfises  at  GfftVffftorotigA  in  the'  /•  A,  devised 
-*t4.  cmmtj  of  York.     On  the  trial  at  the  last  York  assiases,  be^  c"i'"i'"'**  *^ 

•    mi  -r*  '  d.  it.  ^011  ton 

foiet  2%a»MDii  Baron,  a  verdict  was  taken  for  the  Plaintiff,  sub-*  by  the  fint 
jeol  to  the  opinion  of  this  Court,  on  the  following  case.    */cW€pil-  JISS^ctT^o 
Jjdrtm  being  seized  in  fee  of  the  premises  ih  question,  by  &ik'  the  age  of  2i 

wiU^  dated  the  80th  B«a«6fr  1779,  and  pwperiy  attested,  difel^JSSd^ibe^^ 
▼iaad  imler  aUmwM  follows:  **  First,  I  will  that  my  just  debts  anj  ^^^  >^  y^^' 

•  •  '.  aiidl>.i4.(te$tn- 

^     ,  V  .      ...      .    •  ..  ,  ior*8  daughter 

aeoppd  f enter)  should  be  then  Imng.  ho  gpre  |||e  sane  to  her  when  she  shoiitf  attain  SI  veart. 
kiator  died,  and  then  S,  A,  died  under  age  and  widiout  issue.  Held  that  on  tha  death  of  6*.  A.  the 
Mitaaoft  VBMd'an  D.  A,  his  stMor  of^he  half  hlbod  ^ti  ftrtfereiice  to  his  hnbic  ^fSe  whole  Wood .♦ 

♦  And  see  OoodtUle  d.  Ftncenf  v.  White,  15  East,  17 1,  190.     GoodtitU  d.  CoiHe 
V.  Wlute,  S  N.  R.  383, 387. 
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1804.  fuBQrol  expeooes  be  ditwharged,  thcp  I  g^ve  and  bequeath  to 
Xay  daughter  .D«6or^  Amirew  the.sam  of  100/.  to  bep^to 
her  wb9j[i  shejcomes  ta  4jie  ageof  31  years,  bat  if  ^he  shpnld 
die  liefaQB  that  she  ooaiea  to  tW  age  of  21  years  I  give  the  um 
tQ  my  son  Stephen  Jftdrew ;  also  I  give  to  my  wife  Jame  4nirtm, 
my  cow  and  all  my  household  goods  and  furniture  whatsoever ; 
also  I  give  and  bequeath  to  my  son  Stephen  Andrew  all  my  buds 
and  housing,  alto  all  my  effects  whatsoever^  not  otherwise  dis- 
posed of  in  my  will  when  he  comes  to  the  age  of  21  years ;  bat 
if  he  should  die  before  he  comes  to  the  age  of  21  years,  and 
my  daughter  Deborah  be  then  living,  I  give  the  same  to  her 
when  she  oomes  to  the  age  of  21  years,  also  the  interest  of  the 
above  100/.  towards  her  maintenance  until  she  come  to  the  age 
ef  21  years,  ^  provided  that  she  should  live.  I  do  make  and 
ontaiik  jny  son  Mephenr  Andrew  sole  executor  of  this  my  last  viD 
and  testament.".  .The  devisor  died  oa  the  3d  JmrnuaryXT^fK 
without  having  revoked*  bis  said  will,  leaving  Jsrite  Andrew  km 
widow,  (who  afterwards  married  WUUam  Uuiion)  the  said  ^ 
fken  Andrew f  his  only  son  by  his  former  wife  Sarah  Anirem^ 
his  heir  at  law,  and  an  infant  of  the  age  of  11  .years,  and  the 
said  Deborah  Andrew^  an  infant  of  the  age  of  three  years,  by 
hb  second  wife  Jane  Andrew^  him  surviving.  The  persoasl 
property  of  the  devisor  (after  payment  of  debts,  funeral  ex* 
peaces,  and  charges  of  probate,  amounting  altogether  to  96/.  U. 
was  only  1&.  3i^.,  and  the  value  of  the  real  estate  was  aboat 
900/.  Stephen  Andrew,  upon  the  death  of  the  devisor,  entered 
into  the  premises  in  question,  and'afterwards'died]in  January 
1785,  and  under  the  age  of  21  years,  intestate  and  unmarried, 
leaving  Deborah  his  sister  of  the  half  blood.  Isaac  Andrew, 
the  lessor  of  the  Plaintiff;  is  the  uncle  and  heir  at  law  of  the 
whole  blood  of  Stephen  Andrew,  and  is  also  now  the  heir  at 
law  of  Joseph  Andrew  the  devisor.  Upon  the  death  of  Stephen 
Andrew,  Isaac  ilni/rra^.  his  uncle,  entered  into  thejpossenon  of 
the  premises  in  question,  and  continued  to  receive  the  rents  and 
profits  thereof  during  the  minority  of  Deborah  Andrew,  who, 
upon  her  attaining  the  age  of  21  years,  was  admitted  into  ths^ 
possession  and  receipt  of  the  rents  and  profits  of  the  same  prt^ 
mises,  and  continued  in  such  possession  and  receipt  until  her 
death  in  1802.  Deborah  Andrew  died  without  issue,  and  after 
she  had  attained  the  age  of  21  years,  duly  made  and  executed 
her  will,  and  thereby  devised  the  premises  in  question  to  her 
mother,  Jane  Hutton  (formerly  Jane  Andrew)  the  Defendant 

The 
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The  qnestion  for  the  opinion  of  the  Court  was.  Whether  the       1804. 
lessor  of  the  Plaintiff  was  entitled  to  recover  ?  ■"" 

Lens  Serjt.  for  the  lessor  of  the  Plaintiff.    The  first  question  ^^^ 

is»  Whether  Isaac  Andrew,  the  heir  at  law  of  the  whole  blood     Hvttow. 
of  Siephen  AndreWf  be  entitled  to  the  premises  in  (}nestion 
in   preference  to   the  devisee  of  Deborah  Andrew,   who  was 
sister  of  the  half  blood  to  the  said  Stephen  Andrew  f    The  se- 
veral devises  to  Stephen  Andrew  and  Deborah  Jndrew  not  being 
to  vest  until  they  should  resptetively  attain  the  age  of  21  years^ 
were  executory  devises,  and  until  the  vesting  of  one  or  other  of 
the  estates  limited  thereby,  the  fee  descended  to  the  heir  mt  law 
of  the  devisor.    Upon  the  death  of  the  devisor  therefore  the  fee 
descended  to  Stephen  Jndrew,  subject  indeed  to  be  devested  by 
the  events  of  his  or  his  sister  Deborah's  attaining  the  age  of  21. 
Bat  as  Stephen  Jndrew  dml  before  either  of  those  events 
took  place,  the  fee^  which  remained  in  him  till  his  death,  de- 
scended to  his  uncle  of  the  whole  bloody  Isaac  Jndrew,  in  prefer- 
ence to  Deborah  Andrew  his  sister  of  the  half  blood.     It  is  true, 
that  if  a  man  be  seised  of  an  estate  for  life^  and  after  that  estate 
a  freehold  be  limited  to  another  person,  and  then  the  reversion 
ill  fee  descend  to  the  first  taker,  bis  possession  will  not  convey 
the  inheritance  to  hb  sister  of  the  whole  blood  in  preference 
to  his  brother  of  the  hdf  blood,  for  in  such  case  it  is  held, 
that  he  never  has  the  reversion  in  possession,  said  consequently 
the  heir  must  claimf  tfafroogh  his  ancestor  and  not  through  him. 
But  in  this  case  there  was  no  reversion  existing  at  the  death  of 
Siephen  Andrew,  since  the  life  estates,  upbii  wfaSch  the  reversion 
was  to  depend,  had  not  then  arisen.     It  is  held,  that  if  the 
heir  enter  on  the  death  of  his  ancestor,  and  assign  dower  to 
the  widow  and  die,  his  sister  of  the  wlurfe  blood  will  only  take 
two-thirds  of  the  estate  in  preference  to  his  brother  of  the  half 
bk>od ;  and  the  reason  of  thb  is  clear,  for  as  the  widow  has  a 
freehold  estate  in  one  third  of  the  whole,  nothing  but  a  reversion 
of  that  third  remains  in  him.    The  exceptions  to  the  rule  of 
pfksseuio  fratris  have  been  confined  to  cases  where  an  estate  of 
freehold  has  been  interposed  between  the  possession  of  the  first 
taker  and  the  reversion  in^  fee.    In  this  case,  no  such  estate 
having  been  interposed,  the  rule  of  possesm  fratris  must  pre- 
vail, and  consequently  Isaac  Jndrew,  the  unde  of  the  whole 
Mood,  must  take  in  preference  to  Debo¥Ak,  the  sister  of  the  half 
blood.    The  estate  indeed  which  descended  to  Stepken  Andrew, 
being  liable  to  be  defeated,  may  possibly  be  called  a  base  fee ;  but 
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1804.        it  may  be  doubted  whether  it  ought  to  be  so  considered.    There 
was  no  conveyance  of  a  lioiited  estate  in  fee ;  but  by  the  openi« 
tion  of  an  executory  deyise,  the  entire  fee,  which  descended 
upon  the  heir  at  law,  was  in  a  certain  event  to  be  transferred  to 
some  other  person.     But  even  supposing  the  estate  which  de- 
scended upon  Stephen  Andrew  to  have  been  no  more  than  ahsae 
fee,  the  rule  may  still  prevail;  for  there  is  no  authority  fron 
which  it  can  be  inferred  that  the  rule  is  confined  to  a  fee  sim- 
ple absolute.     Secondly,  Deborah  Andrew  took  only  an  estate 
for  life  under  the  will.    There  are  no  expressions  from  which  a 
larger  estate  can  be  implied.    The  words  *'  all  my  effects  what- 
soever not  otherwise  disposed  of  in  my  will/'  do  not  carry  any 
estate  in  the  realty.    In  Hogan  d.  WallU  ▼•  Jackson^  C&wp,  229., 
where  the  testator  gave  to  his  mother  all  the  reaidoe  of  aR  the 
effects  both  real  and  personal  which  he  should  die  poosesscd  at? 
it  was*holden»  that  a  fee  passed  to  the  devisee ;  but  the  ftdditiflfft 
of  the  word  "  real"  plainly  shewed  that  the  testator  did  not  awitf 
to  use  the  word  *'  effects"  in  the  usual  sense,  and  upon  that  word 
the  Court  laid  great  stress.     Independent  of  which  they  mate- 
rially relied  upon  the  introductory  words  there  used  as  shewiof; 
an  evident  intention  to  convey  a  fee.  The  present  case  is  essen- 
tially different  from  Doe  d.  ChUeott.  \i  White,  1  Easi^  88.;  in  whieli 
the  testator's  wife,  under  a  power  to  devise  what  '*  fthe  thought 
proper  of  her  said  effects"  to  her  sisters  for  life,  ^as  deemed  fo 
be  empowered  to  devise  real  estates ;  for  in  that  case  the  testator 
had  previously  given  her  an  estate  for  life  in  his  realty,  as  weB 
as  bequeathed  to  her  his  personalty;  and  the  Coart  tboogfat  the 
words  "  said  effects"  must  refer  to  all  the  estates  before  given  her 
by  the  same  will.     The  case  of  CamJUld  v.  Gilbert,  3  East,  6M. 
is  a  decisive  authority  upon  the  present  case.   The  testator  theie 
having  given  the  ''  real  residue  and  remainder  of  his  efieets 
wheresoever  and  whatsoever,  and  of  what  nature,  kind,  and 
quality  soever,"  the  Court  of  .King's  Bench  thoaght  that  this 
residuary  clause  must  be  confined  to  personalty.     Lord  £ffhr- 
borough  there  said,  "  the  principal  stress  is  laid  on  the  woid 
'  effects ;'  but  that  word  stands  alone,  and  nothing'  is  added  to 
alter  its  usual  signification,  as  in  Hogan  ▼.  Jackson,  where  the 
word  '  real'  was  added  together  with  it;  but  in  its  natnrd  s^- 
nification  it  means  personal  effects." 

£<?yfy  Serjt  for  the  Defendant.  First,  Stephen  j/ndrew  nem 
was  possessed  of  a  sufficient  estate  in  the  premises  to  constitute 
)iim  a  9//pff.    There  is  no  cause  or  dictum  to  1>e  found  hm 

which 
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irhicU  it  can  he  inferred  that  the  possession  of  any  thing  less  than        1804. 

an  absolute  fee  simple  will  have  that  effect.  Now  it  is  clear  that     — ^ 

Stephen  Andrew  never  took  any  thing  more  than  a  base  feie.  For         ^^' 
the  inheritance  which  descended  upon  him  at  the  death  of  his      Huiroir. 
ancestor  was  subject  to  be  defeated  by  the  vesting  of  the  ex- 
ecutory devise  to  his  sister.     If  he  had  attained  21,  the  estate 
which  descended  upon  him  would  have  ceased,  and  he  would 
have  taken  a  new  estate  by  way  of  executory  devise,  which 
wooM  either  have  been  an  estate  for  life,  and  which  would  have 
merged  in  the  reversion,  or  a  new  estate  in  fee  simple.     But  on 
the  death  of  Stephen  the  base  fee  ceased,  and  the  fee  simple  de- 
scended to  Deborah  as  heir  of  the  devisor.     It  is  clear  from 
Co.  Lii,  15.  a.  that  the  intervention  of  any  estate  of  freehold 
between  the  possession  and  the  absolute  fee  simple  will  prevent 
the  possessor  of  the  first  estate  from  becoming  a  stipes.    For  it 
there  appears  that,  if  the  father  die  leaving  a  widow^  and  the 
son  enter,  and  take  the  rents  and  profits,  yet  his  estate  in  fee 
simple  as  to  one  third  being  defeasible  by  the  right  of  dower  in 
the  widow,  will  not  desoend  to  his  sister  of  the  whole  blood  in 
preference  to  his  brother  of  the  half  Mood,  though  the  former 
will  be  entitled  to  the  remaining  twoothirds.    [Lord  Alvanlei^ 
Ch.  J.     If  the  son  die  before  dower  be  assigned  to  the  widow,  I 
rather  think  that  the  whole  would  descend  to  the  heir  of  the  son ; 
though  if  dower  be  assigned  during  the  life  of  the  son,  the  estate 
ia  dower  will  interrupt  the  seisin  of  the  son  as  to  one  third,  and 
tarn  it  into  a  reversion.]    Secondly,  Under  the  words  of  the 
will  an  estate  in  fee  passed  to  Debomh  Andrew.    The  intention 
of  the  testator  to  give  a  fee  is  evident.   It  is  clear  that  he  meant 
Deborah  to  take  every  thing  which  Stephen  would  have  taken  if 
he  bad  lived ;  and  that  if  Stephen  attained  31,  he  meant  that  he 
should  take  every  thing  and  Deborah  nothing.     Now  he  could 
not  intend  to  make  an  estate  for  life  only  to  Stephen;  for  eoinstanti 
that  such  an  estate  vested  in  Stephen  it  would  have  merged  in  thq 
reversion  in  fee  which  descended  upon  him.     Stephen  therefore 
must,  at  all  events,  have  taken  a  fee  had  he  attained  21 ;  and  as 
tl^  testator  appears  clearly  to  have  intended  to  give  to  Deborah 
all  that  Stephen  would  have  taken,  it  ia  hardly  to  be  supposed 
th^  he  could  mean,  in  case  of  her  death  under  21,  leaving  issue, 
that  her  children  should  be  excluded.     Sucb^then  being  the  a|^  . 
parent  intention,  the  Coart  will  give  an^  effect  to  the  words  used 
conformable  to  that  intention,  unless  restrained  by  positive  rules 
of  law.    The  words  '<  all  my  effects  whatsoever  not  otherwise     [  648  ] 

disposed 


648  CASES  IN  HIIAEY  TBRH 

1804.       disposed  of  in  my  will/'  are  8ii$oient  for  this  parpose.    These 

■  vords  are  at  least  as  strong  as  tke  words  **  testamentary  estate,** 

^         which  in  Smiih  y.  Coffin,  2  H.  Bl.  444.  were  holden  to  apply  is 

UvTToif.      the  reaUy,  though  con]ded  with  W4>rds  peculiarly  applicable  lo 

personalty.     In  Hogan  ▼.  Jaehon,  it  is  true  that  the  epithet 

''  real''  was  added  to  ''  eiects."    But  Lord  Mamtfitld  does  not 

appear  to  have  altogether  relied  upon  that  circumstance^  sdi 

he  refers  to  the  danses  in  the  bankrupt  laws,  where  the  wisd 

'*  effects"  includes  every  thing  which  can  be  tnmed  into  msaey. 

And  the  reasons  assigned  in  the  House  oS  Lords,  when  that  tut 

was  carried  there  by  a  writ  of  error,  seem  to  shew  that  the 

judgment  of  the  Court  of  £tiig's  Bench  did  not  proceed  on  the 

word  **  real"  being  used. 

On  this  day  the  opinion  of  the  Court  was  detiTered  by 
Lord  Alv AN  XiEY  Ch.  J.  The  question  intended  lobe  xeser?«i 
for  the  opinion  of  the  Court  was,  Whether,  according  to  tk 
true  construdion  of  the  will,  the  testator's  daughter  D^borA 
would. take  on  estate  for  life  or  an  estate  in  fee?  On  readiag 
the  case  it  occurred  to  the  Court  that  there  was  a  prelimiDSiy 
point  to  be  decided  before  that  question  could  arise,  viz.,  Whie 
ther  the  fed  shiiple  expectant  on  the  estate  for  USe  (if  k  should 
be  so  considered)  vested  in  Isaac  Andrew,  ^  as  heir  of  Stepkm 
Andrew  the  son  of  the  testator>  or  wheth^  the  devisee  of  Debo^k, 
his  sister  of  the  half  blood,  be  entitled  to  claim  1  That  poist 
the  Court  desired  to  hear  argued  as  well  as  the  other,  and  it  ii 
upon  that  point  oaly  that  we  shall  now  give  onr  opinion.  Tie 
question  is,  therefore,  Whether,  supposing  an  estate  for  life  oslj 
to  be  given  to  the  daughter,  the  son  ever  took  such  an  estate  thst 
the  reversion  in  fee  woul4  descend  to  his  heir  at  law,  or  whether 
it  would  descend  to  the  heir  at  law  of  his  £sther  ?  There  is  no 
rule  better  known  in  Westminster  Hall  than  **  that  a  man  thst 
claimeth  as  heir  in  fee  simple  to  any  man  by  descent  must  make 
himself  heir  to  him  that  was  last  seised  of  the  actual  freehold  and 
inheritance/'  Co,  Lilt.  15  6.,  where  Lord  Coke,  in  commentmg 
upon  the  maxim  possessio  fratris  de  feodo  simplici  facit  wronm 
esse  haredem,  says,  "  regularly  he  must  make  himself  heir  to  hin 
that  wad  last  actually  seised  to  the  purchaser."  It  13  necesmy 
that  this  rule  should  be  accurately  understood,  for  there  are; 
cases  in  which  the  ancestor  need  not  be  actually  seised.  If  a 
purchase  a  reversion  only,  he  is  never  actually  seised  at  all,  md 
yet  his  heir  would  be  entitled.  In  Hale's  M5S.  cited  in  thenoter 
to  Hargrove  and  Butler'k  Co.  Litt.  14  a.  it  is  said  "  if  ^.  p«^ 

chases 
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chases  a  reversion  expeetant  on  an  estate  for  life,  and  diek  with-       1804. 

omt  issoe,  reg^arly  his  brother  of  the  half  blood  shall  not  be  heir      — -^— 

to  him,  because,  thongh  when  there  is  a  mesne  seisin  he  btaght  to         ^' 

make  himself  heir  to  him  who  is  last  actually  seised  ;  yet,  when      Huttok. 

there  is  not  such  a  mesne  seisin,  he  ought  to  make  himself  heir 

to  him  in  whom  it  first  Tests  by  purchase.''    After  referring  to 

Hodgkiffsonne  v.  fVhood,  Cro.  Car.  23.,  where,  upon  a  devi^  to 

J3.,  the  testator's  son  by  one  venter,  and  the  heirs  male  of  his 

body;  remainder  to  the  heirs  male  of  the  body  of  the  devisor, 

remainder  to  the  devisor's  right  heirs,  it  was  holden,  upon  the 

death  of  B;  without  issue,  that  C,  the  devisor's  son  by  another 

venter,  should  take  as  heir  male  of  the  devisor,  because  it  was 

quasi  an  estate  tail ;  Lord  Hale  says,  '*  But  it  seems  that  the  fee 

shall  descend  to  him,  since  it  is  a  void  devise  of  the  fee  simple, 

and  doth  not  vest  by  purchase  in  the  eldesft  son,  but  by  descent." 

Tlie  same  doctrine  is  laid  down  in  JenK%  case,  Cro.  Car.  161., 

where  the  Plaintiff  having  declared  in  debt  on  bond  against 

the  Defendant,  -as  brother  and  heir  to  /.  $.,  and  the  Defendant 

having  pleaded  riens  per  de5ce/if  from  his  brother,  it  appeared 

that  the  obligor  died  seised,  leaving  issue,  and  that  upon  such 

issue  dying  without  issue,  the  lands  descended  to  the  Defendant 

as  heir  to  the  sod  of  his  brother,  whereupon  the  Court  gave 

judgment  for  the  Defendant,  for  he  had  nothing  as  immediate  heir 

to  his  brother,  but  by  descent  from  the  son  of  his  brother.     But 

in  the  case  of  iCe/Zotv  v.  Rotvden,  Carth.  126.8  Mod.  353.,  where 

ji.  being  seised  in  fee,  bound  himself  and  his  heirs  in  a  bond, 

and  having  two  sons  B.  and  C.  limited  the  estate  to  himself  for 

life,  remainder  to  B.  his  eldest  son  in  tail,  reversion  to  his  own 

right  heirs ;  B.  entered  and  died,  leaving  a  son'D.,  who  died 

vritbout  issue;  upon  Whose  death  the  estate  tail  being  extinct, 

the  reversion  came  into  possession,  and  descended  in  fee  upon 

C,  it  was  holden  In  debt  on  bond  against  C,  as  the  heir  of  ^.,        • 

that  the  declslration'was  proper,   for  though  B.  and  D.  had 

each  of  them  such  an  interest  in  the  fee  as  that  they  might  have 

sold,  chared,  or  forfeited  it,  yet  they  had  not  actual  seisin 

thereof  in  pdssisssibii;  so  as  to  be  either  assets  in  their  hands,  or 

to  make  a  p6steisicf]fr&iris  to  prevent  a  brother  of  the  half  blood 

from  ehtering;  but-tBey  were  seised  only  of  the  estate  tail,  and 

the  father  beidg'fhe  person  who  was  last  seised  of  the  fee,  it  was 

sufficient  to  ehai^thiei^  Defendant  as  heir  to  him.    In  that  case 

judgment  was  giveti  by  the  Plaintiff  by  three  judges  against 

EifTC 
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^^04.     .  jPyir$J.  f.iuid  tliey.  held  that  it  i«  sot- the  laveiuoB  in  fee,  hot 

-  ■-  •-.        -thp  possessioD,  which  makes  the  party  inheritable.     Both  ihm 

,'         cases  are  noticed  in  my  Brothec  WUHam^w  edition  of  SawHiim 

^jTON.     in  the  note  t^  Jeffr^n  v.  Morton^  vqi.  2.  p..  7.     These,  and 

,  many  other  cases  which  I  shall  forbear  to  mention,  prove,  tkst 

.ewher^  there, is  an  intenoiediate  estate  there  is  -no  a^iein ;  though, 

-  jBs  I  before  observed,  if  a  man  purchfuse  a  reversion-  expectsiU 

■npon  a  freehold,  it  will  descend  to  his  heir,  though  it  has  never 

.,eonie  into  possesion.    I  should  not  haye  conswnedso  laiMik 

vtime  on  this  pact  of  the  case  if  the  doctrine  bad  QOt  been  is 

^me  degree  impeached  by  the  case  of  ^mi/ A  ^  .Parker  ;StW*lS06* 

In  that  case  the  Court  of  Common  Pleas  held,  that,  where  an 

■  intermediate  tenant  for  life^  with  remainder  to   lus  first  aid 
.other  sons. in  tail  being  in  possession  of  his  estajte  for  liie^  and 

■  having  the  reversion  in  fee  iahiw^fn  subject  ;to  interoiediale 
., estates  for  life,  with  < contingent -Umitatiops.  tO:  the- fisit  aid 

other  sons  :Qf  each  tenant  for  life  in  tail,  entered  into  a  hood, 

^  and- died  withoat i^sue,  the  reversion  was  asseitaia  ^hetr to 

..^tisfy  the  boadi  when  it. vested  ;in  bint  in  posaoBapoiU'  My 

jPrpther  William^^  in  his  note  to  Jefraon  v.  M<mfo9i,  taUs 

.notice  that  the  authority, of  this  case  was  qufeatioqed-by  Lodi 

Thurlom  in  ThtMarchiofim  t^Twuflale  v.  Tk$  Earlj^  Cmi4fV, 

1  $rq.  Ch.  pff5, 24p.>  and  that  ib»  opinion  off  Lord  ibirdbMtr, 

.as  far  as  it  .is  to  ber^colleoted  from  the  case  of  Cummiiif^lamy* 

Moody,  1  Fez.  174.  seems  also  to  contradict  the  opinion  of  tlie 

Court  of  Common  Pleas.    It  ift  to  he  ob&etted  indei^  that  tbe 

case  was  very  shortly  argued^  and.  that  it  .doei^.  not.  cypearto 

have  received  all  that  consideration  from,  the  Court  which  it 

• 

deserved.  Mr.  Serjt.  Adair  merely,  observed,  that  though  tke 
remainder  in  fee  vested  in  the  obligor,  yet  being  after  maay  is- 
termediate  remainders,  and  three  of  them  estatea  tail»  it  was  too 
remote  to  be  an  actual  seisin  of  the  freehold  and  inheritancek  I 
cannot  help  thinkings  with  deference  to  the  very  learned  Jodfes 
oy  whom  the  case  was  decided,  that  if  the  natter  had  been  more' 
fully  discussed  it  would  have  been  differently  determined.  Loid 
•Cb.  J.  De  Grey  seems  to  have  thought  that  the  only  difficulty 
.which  could  have  arisen  would  have  turned  upon  thequestioiii^ 
priority,  supposing  all  the  successive  tenants  for  life,  having  is 
^  them  the  reversion  in  fee,  to  have  entered  into  bonds.  ^This  smcs 
to  shew  in  how  great  haste  the  matter,  was  detennined;  for  if  the 
bond  operated  as  a  charge  upon  the  reversion,  it  must  have  hsd 

the 
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the  same  efiectin  rds^ct  of  pri6rity  as  any  other  idenmbraiic^  by  16M. 
the  person  creating^  the  charge.  Mr.  Jurtice  Bla^tone,  though  '^ — — 
he  agrees  with  the  test  of  the  Court,  takes  the  trne  distinction,  ^ 

for  he  says  the  obligor  might  haTO  sold  the  reversion,  and  miglit     Hvn^. 
therefore  have  incumbered  it,  though,  strictly  speaking,  his 
was  no  charge  upon  the  reversion,  but  only  upon  the  heir- in 
spect  of  such  reversion  descending.  The  only  question  ought  to 
have  been,  Whether  the  Defendant  took  the  reversion  as  heir 
of  the  obligor  or  not  ?    The  Court  seem  to  have  taken  up  the 
case  in  a  wrong  point  of  view  ;  and  Mr.  Justice  Nares  almost 
apologised  for  having  reserved  the  point.    Fortified,  therefore, 
by  the  opinions   of  Lord  Hardwicke  and  Lord  TkurUm^  and 
vJFier  reviewing  the  several  cases  upon  the  subject,  I  feel  myself 
•compelled  to  deny  the  authority  of  that  case*    It  appears  to  me 
that  it  cannot  be  supported  without  impe^hing  aff  the  decisioins 
'which  establish  that  the  vesting  of  a  reversion  w91  not  make 
.  euch  a  pasBessiofratris  as  to  convey  the  estate  to  the  heir  of  the 
f>ersdn  in  whom  it  vests.    In  Cnmningham  v.  Moody ^  where  the 
fimitation  was  to  husband  and  wife  for  their  joint  lives^  remainder 
to  the  children  of  the  marriage  in  tail,  and  for  default  of  such  issue, 
to  the  right  heir  of  the  husband  in  fee;  the  husband  had  one 
daughter  of  th^  marriage  mentioned  in  the  wttlement,  and  an- 
cfther  daughter  of  a  sectad  marriage,  and  upon  the  death  of  the 
first  daughter  without  issue,  the  question  Was,  Whether  her 
lAiter  of  the  half  blood  was  eutitled  to  the  reversion  in  fee  ?  Lord 
Hatdwkkt  held,  that  as  the  reversion  which  descended  upon  the 
'elddst  sister  was  never  clothed  with  possession,  it  was  governed  by 
the  rule  possessiofratris,  S^.  and  would  descend  to  the  sister  of 
the  half  blood ;  and  he  relied  upon  the  case  of  Ketlow  v.  Rowden. 
In  Lady  Tweedale  v.  Lord  Coventry^  Lord  Thurlow,  speaking  of 
the  case  of  Smiih  v.  Parker,  says,  that  the  decision  in  that  case 
did  not  so  satisfy  his  mind  as  to  have  enabled  him,  had  it  been 
'  necessary,  to  decide  the  question  respecting  the  reversion  without 
referring  to  a  Court  of  common  law.    We  now  come  to  the 
point  in  this  particular  case.     It  was  urged  at  the  bar,  that  ad- 
mitting the  doctrine  laid  down  in  the  cases  to  which  I  have  alluded, 
yet  that  in  the  present  case,  until  the  contingency  happened, 
ibe  fee  descended  on  the  heir  at  taw  of  the  testator,  so  that  the 
wife  of  such  heir  would  have  been  dbwable,  or  the  husband 
tenant  by  thecntlesy,  according  to  the  case  of  Duckworth  v.  Thir- 

'  kell. 
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ktU  (a).  AidmittiDg  the  doctrine  of  that  caie,  if  the  md  ai 
testator  bad  married  bU  wife  would  have  been  endowed.  Tb 
oan  is  to  be  found  in  Collectanea  Juridica,  p.  332.  fiutsebi 
been  aappUied  b;  my  Brother  Lent  with  a  more  accmttia 


(■>  The  rol1o*tng  nnle  wn  md  to  (Im 
CiMtt  bjLMu8Bri(.on  Ike  daj  aflcr  tba 

"^luftwfrAT.niffall,*  B.  R.  Trio-tS 
Oea.  3. — Tlib  nm  a  cue  rewned  Iron 
llw  CanSrid(«  ■iilm.  Tbe  Jurn  of  tLe 
•Mlon  WH  i«p(c*in. 

Dc<iM  lo  iriulec*  uid  thair  bdrt  (B  n- 
cein  Ihe  rent)  aad  pivfiti  of  ■  cert^n 
ctiilt ,  Bud  applirthralHthcaiii  nieunca 
of  Mrry  Btnn  illl  (be  uri^eU  u  ihc  ogs 
or^tl  ;i«ri,or  lill  ilie  morilMl ;  iiid  un  fen 
uitTtiiK  ot  lovh  oga  or  ourtyini.  t*  lbs 
■un  of  Mny  Bunet,  htr  Ivn  mil  uagiui 
but  in  cur  uld  Mar;  ihiiuld  dk  before 
iba  aie  of  II  JMn,  and  <ii)ihoui  IcBTlng 
iuue,  [rmuiideroicr.  iUary  maTTied  uid 
liad  i  child,  Hhlch  chil'1  died,  and  Ihan 
Marf  died  before  iha  aciiied  at  tbe  aga 
of  «1  jean. 

ne  qooliDii  wai,  Whrlhec  Maiyi 
bmbaild  waa  eolilled  lo  be  tenilit  bj  Iha 

I  or'oii  ahialute  indrfriiibie 
eiUie  in  he  limple  ur  fee  tnll.  In  Plicae 
*Jbniu,G«Ui,Bl.andl  Lwn.  1ST.  S.C. 
tbeduliiictkia  i>  taktu  betwern  a  I  iiui  lat  Ion 
of  an  eitaic,  ai  whne  an  rttate  tail  eipira 
for  ttani  ol  itaun,  and  anmililiuo,  wliich 

ceitaio  eunllnKciicji  and  i(  li  held  that 
■be  fini  ii  wbjeci  lu  (ba  tenancj  k;  (be 


cntteaj,  and  a  cate  upal*l>m:e> 

tor  life,  and  the  biheriUnci,  ptiua 
tcnancj  b«  the  cnrtnT. 

tVkitecliuTck  for  JJelndm,  dMli 
ace  SS  and  52.  10  (heir  tt>«l  >M  = 
wifc  haa  an  caiaieof  nibniiiKe.iVto 
band  thall  tic  tenant  b;  Ibe  ctnn,  m 
iftherslaie  eiiiti  td  *  maif.'-eM 
nul  be  dvleated  ai  to  tliit  fujetys 
aubinjuciit  delr-nainauoa.  Ci.U.>. 
In  Boethby  *.  Vtrnan.  ibt  hrii  sid'lii 
daughicr  miBlit  be  caimUtnA  ai^ 
bj  jiarchaae.  Tliii  it  a  copililii*  ■• 
queiil,  anil  ihaTI  not  defni  ibr  jma 
wbidi  liaa  Slice  attacked;  3  IaS 
Bra.  Ab.  U  Ur,  Trnast  b;  Ihc  ('«Vr 
ft'  14.  the  IiDsband  ii  liiblcu'c)^ 
*icr»   riurh^  Iba   life  of  tbe  ••.■' 


the<r< 


i--I« 


Reply.  Tenancy  b;  ibecBirntta 
property  derived  out  <J  the  wiai  «al 
lot  it  may  juhiiil  bejund  ii.vhinh<3 
cxpiratiDii  of  the  [inKatIi*i  At  ■*• 
eiUte  is  ono,  bat  it  i>  a  pti'ilV  "^ 
In  Booikbg  T.  re-aan  ibe  miU  Wiie 
till  the  cnnilii^-ency. 

Lord  Afmu^M,     TbeicbasaKV 


BtUltr 
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MS 


than  the  one  in  print.  The  case  is  certainly  very  like  the  pre- 
sent. It  occasioned  some  noise  in  the  profession  at  the  time  it 
was  decided ;  and  the  doctrine  there  laid  down  is  very  fully  com- 
mented upon  in  the  notes  to  Hargrove  and  Butle?n  Co.  Liii. 

fol.  241. 
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Dob 

HUTTOQI* 


iwithin  the  lime  of  performance,  and  so 
the  estate  tail  was  regularly  spent )^  there 
could  not  have  heea  a  tenant  by  the 
curtesy.  The  case  of  Bocihhy  v.  Vernon, 
y  Mod,  147.  esubrishes  the  sane  doctrine, 
and  several  cases  are  put  in  the  determi- 
nation. The  cases  decided  on  dower, 
which  to  this  purpose  are  the  same  as  on 
the  curtesy,  though  they  differ  as  to  the 
necessity  of  actual  seisin,  and  io  the  case 
of  trust,  oonflrm  this  doctrine*  1  RoL  Ab. 
676.  lit.  Dower  F.  and  1  Vent.  377.  To 
create  tenancy  by  the  curtesy  it  is  not 
barely  sufficient  that  there  shall  have  be«i 
issue  capable  of  inheriting.  It  b  not 
snfficieat  in  the  ca«e  of  joint  tenants. 
t  Ro,  Ab.  90.  LUUeUm,  in  his  definition 
of  the  curtesy  says,  the' issue  must  be  ca- 
pable of  beinK  seised  *'  of  such  estate  as 
the  wife  luu."  Those  words  are  material, 
and  exclude  such  an  estate  as  this  where 
there  is  a  condition  annexed  to  the  wife's 
estate  only.  Tenancy  by  the  curtesy  con- 
tinues ill  the  same  manner  as  before  the 
Stat,  de  donit  t  haL  S33. 8  Co.  356.  firo. 
Ab.  296.  Fitt.  339.  Plow.  241.  Estates 
which  since  thestat.  de  donit  have  become 
estates  tail  were  before  estates  of  fee  simple 
conditional.  By  the  birth  of  issue  they 
became  absolute,  and  tluit  is  the  "reason 
that  as  to  the  curtesy  there  is  no  differ- 
ence between  estates  in  fee  and  estates 
tail,  for  by  the  circumstance  essential  to 
the  curtesy,  namely  the  birth  of  issue, 
there  remnined  as  to  this  purpose  no  dis- 
tinction between  them ;  for  in  either  case 
it  was  an  abaolotc  fee  on  which  the  cur- 
tesy attached.  But  estates  created  with 
an  express  condition  like  the  present, 
never  hecaote  absolute.  This  estate  was 
defeasible,  and  was  always  defeated  by  the 
death  of  the  wife  uuder  the  age  ot  Sl 
witliont  leaving  issue. 

li'iisM,  contra.  Esecntory  limitations 
and  devises  were  not  in  use  at  the  time  of 
the  %tM.udedoHit ;  tliey  were  not  intended 
to  alter  any  of  the  properties  incident  to 
estates  aiMi  following  known  principles. 

The  estate  by  the  curtesy  is  not  aeccs- 
sarily  a  part  of  the  wife's  estate,  for  it  may 
exi^  afttfr  the  wife's  estate  has  ezpired» 
hot  it  is  taken  out  of  the  whole  fee  sim- 
ple.   In  i  Ro,  Ab,  676.  the  Court  was 


equally  divided,  and  the  reason  given  by 
RoiU  that  dower  roost  be  derived  out  of 
the  husband's  estate,  is  clearly  a  bad  one. 
There  is  no  cose  in  point  on  either  side. 
In  Pnyne  v.  Samms,  the  decision  went  to 
esublish  the  curtesy.  This  is  a  limitaiton 
conditional,  and  not  merely  a  condition, 
for  the  defeasance  his  no  relation  to  the 
time  of  creating  the  estate,  as  in  the  case 
of  a  condition  merely,  the  breach  of  which 
avoids  all  mesne  incnrobrances«  In  the 
report  in  Leonard,  one  of  the  cases  put  it 
thu,  J,  B.  if  he  dues  a  partieular  thing  b 
to  take  tho  estate  from  J,S*J.S,  marncay 
it  is  there  said,  if  J.  B,  do  the  particular 
thing  required,  yet  the  wif<i  of  J.  S.  shall 
be  endowed.  Before  the  stat.  de  doitk, 
wife  tenant  in  tail  hts  issue  and  dies,  the 
estate  reverts  to  the  donor ;  yet  the  hut* 
band  wilfbe  tenant  by  the  cortesv,  and 
the  estate  does  not  l>ecome  an  aosolute 
fee  by  the  birth  of  issue.  Cake  pats  m 
case  of  the  wife  having  issue  and  being 
attainted  afterwards,  yet  the  husband  is 
tenant  by  the  curtesy. 

Reply*  Curtesy  is  derived  out  of  the 
wife's  estate,  because  by  the  birth  of  issue 
her  estate  becomes  absolute,  and  it  dues 
not  properly  subsist  after  the  extinction  of 
the  wife's  <rstate.  This  estate  was  condi- 
tional, and  never  tonied  into  a  fee  simple. 
The  case  put  by  Leon  cannot  be  law,  for 
if  it  were,  the  wife  of  every  mortgagee 
would  be  entitled  to  dower  in  the  moit* 
gage  estate. 

Lord  MontfieUL  Tenancy  by  the  cor- 
tesy  existed  btrore  the  staL  de  donit,  and 
and  the  definition  of  it  is,  that  the  wife 
must  be  seised  of  an  estate  of  inheritance* 
which  by  possibility  her  issue  by  the  hus- 
band may  inherit,  and  there  must  be  issue 
bom.  Estates  at  that  time  were  of  two 
sorts,  conditional  or  absolute,  and  curtesy 
applied  to  both  equally.  I  cannot  agree 
with  the  argmnent,  that  on  the  perform- 
ance of  the  condition  by  birth  of  a  child 
the  estate  became  abaolute;  it  was  so  by 
a  subtilty  inooium  of  perpetuity,  and  (ot 
the  special  purpose  of  alienation  but  for 
BO  other*  It  otherwise  reverted  to  the 
donor  on  failure  of  the  issue  according 
to  the  original  restriction.  At  common  law 
the  onW  modificalioa  of  estates  was  by  con- 
dition. 
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fol.  S41.  tf.  The  reaaontdg  in  that  note  is  the  reasoning  of  the 
learned  editors  entirely,  and  as  snch  I  cite  it.  It  is  there  stated, 
as  the  result  of  Tariods  authorities,  that  with  respect  to  linifel 
fees,  where  the  fee  in  its  original  creation  is  only  to  continue  to 
d  certain  period,  the  wife  is  to  hold  her  dower  and  the  husband 
his  curtesy  after  the  expiration  of  the  period  to  which  the  fee 
charged  with  the  dower  or  curtesy  is  to  continoe ;  but  tint 
where  the  fee  is  originally  devised  in  words  importing  a  fee 
simple,  or  fee  tail  absolute  or  unconditional,  but  by  sulnequeot 
words  is  made  determinable  upon  some  particular  event,  there, 
if  that  particular  event  happens,  the  wife's  dower  and  the  bus- 
band's  curtesy  cease  with  the  estate  to  which  it  is  annexed.  It  is 
not  necessary  for  me  to  enter  into  an  examination  of  the  several 
cases  referred  to  in  this  note.  The  observations  theienmde 
are  certainly  worthy  of  attention  ;  but  we  do  not  feel  ouraelvei 
here  bound  to  enter  into  the  questions  respecting'  curtesy  and 
dower,  or  to  give  any  opinion  upon  the  case  decided  in  the 
Khg^s  Bench,  from  which  we  are  all  of  opinioR  that  the  present 
biase  is  very  distinguishable.  Here  the  lessor  of  tlie  FbdotiSr 
ijlaim^  aA  heir  to  the  son  of  the  testator ;  but  of  what  estate  does 
he  claim  to  be  heir?  Does  he  claim  to  be  heir  of  a  fee  simpk 
absotbte  ?  His  title  accrued  at  the  time  of  the  death  of  his  an- 
cestor, that  is  the  son  of  the  testator.  No  fee  simple  absohte 
descended  upon  him  as  such  heir,  but  merely  a  reve^ioD  eiqiect- 
ant  on  an  estate  for  life.  Now  where  was  the  seisin  of  the  sea  I 
It  is  said  that  he  had  once  a  fee  in  him,  and  if  so,  why  did  it 


ii- 


difion.  Hie  tUtute  of  u»e«  introduced 
a  Kreater  latitude  of  quali6catioii,  hut 
there  arose  a  great  dread  ofletting  in  per> 
psiMties  by  meitni  of  the  exiensive  u|>c- 
ratioii  uf  that  statute,  and  in  the  time  of 
£lit.  and  James,  man^y  cases  were  deeided 
«hh  a  viev  to  preveiit  tbat  effect;  with 
(his  view  it  was  allowed  to  bar  contin- 
gent remainders  before  the  person  who 
y/fn  to  lake  came  into  etu ;  others  were 
held  to  be  too  remote  in  their  creation. 
Th^'cases  proceeded  in  that  view  too  far, 
tad  estates  were  too  much  loosened,  and 
^became  necessary  to  restrain  them  again; 
llfid  in  the  time  of  the  frolibles,  eminent 
iRVi^^irs  w4io  were  thoa  phanbec  oofi^nsei, 
devjscd  nictltoda.  which  on  their  return  to 
W^nUiiiter  HdHl  they  put  in  prActice, 
aiiH^'n  4iiterpoa|bg  tarustees  to,  preserve  . 


contingent  remainders.  UisaotoflaPl 
date  that  the  rulers  now  in  uae  have  been 
e^tabtished.  I  remember  the  ihtiodttf- 
tiou  of  the  rule  whicli  presoibes  the  ttae 
in  which  executory  devtset  roost  take 
effect  to  bo  a  life  or  lives  in  being*  and  ff 
3«eiirs  aAer«varda.  It  is  codtewicd  thrt 
this  is  a  conditional  limitation.  Itb  Rol 
so,  but  a  contingent  limftatieo,  all  ll» 
cases^  cited  go  upon  the  diatinctioa  «l 
their  being  conditiona  niHf  not  UmlratiaBfc 
Doting  the  life  of  the  «Hfe  ^cooftifnMd 
sciied.of  a  fee  timpla  to  which  har  isnit 
might  by  possibility  inherit.  I  am  of 
opinion,  that  the  IJ^feiidaiit  it'entMii 
to  he  tenant  by  tha  curtesy.  ,  i 

The  rest  of  the  Ccrtirt  aaseiitiBg,  Jidf- 
mentfo^  (he  Defendant*. ''' 


■Ot 
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not  descend  to-iiis  heir  ?    Bat  it  must  be  admitted  that  (fao  son       1804^ 
did  not  die  actually  leiied  of  a  fee  ainiple  absolute^  but  only  of  - 

a  reversion  expectant  on  an  estate  for  life. .  As  to  the  caso  of  ^^ 
dower,  I  admit  that  the  whole  estote  descends  upoDL,1jie  sm  HvnpM. 
till  assi{p[iment  of  dower;  but  when  dower  is  assignedy^.the.f^^ 
at  the  death<of  the  wife  shall  descend  to  the  heir  of  the  fatberi 
and  not  to  the  heir  ofthe  son,  for  the  moment  that,  dower  is 
assigned  it  is  the  same  as  if  >  tlie,  wife  had  taken  a  Ufe  estate  at 
the  death  of  her  husband,  and  tt^  son  becomes  only  entitled  to  a- 
reversion  ia  that  third  parjt,  which,  will  not  descend  .to  the  sifter 
of  the  whole  blood  in  preference  to  his  brother  of  th^  kaif  blpo^t 
for  though  he  onoe  had  possession  of  the  wholes  fee  .simpl^» .  his 
aptoal  sei^n  wa^, defeated  by  the  assfigome^t  of  dower,.  ThU 
^peaES;from  Co..JJityl5.a.;  BndUkCo.LiU^  SLa.,  itis  ^laid^ 
that#^iJie|r^.be;graiul?fetber,  father^  and  soa^-.  and.  the  gnrndr 
father  be. ^eised  of  three  <^»res  in.  fee,  and  taketh  wife  and  di^th,  ^V:  r 
aiod  the  land  descendeth  to  the  father  and  the  |atheir  dieth,  an^ 
die  wife  of  the  graiulrfatber  ia endpw^  of  oneLaer^and  dietiv 
the  wife  of  the  father  shaU  ^.endowed  only  of  the.  two  acryni 
rasidue;.  for  the  dower  of  the  grand-mothar  is  .paramount  to  the 
title  of  the  wife  of  the  father,  and: the  seisin  of  the  father  whipb 
de^ceod^  to  him  (be  it  in  law  oi:  actual)  is..  «4«feated,  and  .the 
father  had  but  a  reversion  ejqifMitant  on  a  frjophjold,  The  result 
of  this  case  I  .take  to  be,  that  the  father  watf  saisedin  fee  suI^IHA 
tothodowerof  the  grand-motber>  andw^siQ.  the  same  ntus^, 
tioa  as  the  soa  of  the  testa^r  in  this  case  iintil  ,the  qontiogen^j 
happened ;  and  it  appears  to  me  decisive  of  the  present  case. 
l%e  case  of  Goodrighi  "^..Searle,  2  ffiZi.  JIO.  also  appears  to  me 
to  be.  in  point.  .  In  that  cas^  George  Piiy/i(rr  devised  to  his  sop 
in  fee,  but  if  he  happened  to.  die  before  21,  leaving  no  issoai 
to  the  testator's  mother  Catherine  Paynter  in  fee;..  The  testator 
died  in  1750,  leaving  George  his  only  soqi;^  Cuiherime  died  [  696  ] 
5th  Jan.  in  1754.  George^  the  son  of  the  testator,  who  w^i 
also  grandson  and  heir  of  Catherine^  died  6th  Jan.  1754 
before  21,  and  without  issue.  The  lessor  of  the  PlaintLflTwas 
cousin  and  heir  to  George  the  son ;  the  wife  of  the  Defendaai 
was  sister  and,  heir  of  Catherine,  and  cousin  an4  heir  pf 
George  on  the  part  of  Catherine.  The  question  was,  Of  what 
estate  George  the  son  died  aeised:  whether  of  the  base  fee 
which  descended  to  him  from  his  father,  or  of  -the  possibility 
which  descended  to  him  from  his  grand-mother?  If  of 
the  former,  his  heir  ex  parte  patema  would   be  entitled ;  if 

of 


Iheir  opimioBs  that  tbe  fee  rimple  did  not  desc 
upon  the  death  of  the  testator,  bat  was  only 
upon  coaditioa;  and  that  as  the  condition  i 
was  to  take  never  happened,  tbe  heir  of  Ctitk 
it  was  deyised  over  in  fee,  was  entitled,  accord 
adopted  in  Goodright  d.  Gumall  y.  Wttod.  WUk 
heir  ef  an  executory  devisee  in  fee  shall  take  tho 
die  before  the  contingeacy  happen.  If  r.  Jartstice 
ever,  entertaining  somedeabts,  the  case  was  arg 
after  the  second  argument  it  appears  tbaf  the 
agreed,  and  the  Chief  Justloe  was  ready  to  de! 
Dion  in  fhvoor  of  the  Defendant,  though  he  defc 
to  give  an  opportunity  to  compromise  the  mat 
I  fore,  we  are  to  consider  the  expressioD  of  the  J 

;  first  argument  as  the  opinion  of  tbe  Court,  the 

press  authority  in  point;  for  tfaeie,  althong-h  the 

descended  upon  the  son  nntil<  the  eontSng^ncy, 

I  not  to  be  that  sort  of  foe  which  wonid  desoend' 

i  parte  patema.    The  comment  of -Mr;  Fedrne,  i 

on  ContingentRemaninders  lindEj»eutory  Sevisea 
appears  to  me  to  be  very  well  warranted,  and  w^ 
ejtpress  our  reason-  wbyi  in  the  present  case  i 
soended  to  the  sister  of  the  half  blood,  and  not  to  t 
[687]  whole  blood,  thanrby  adopting  hisetpr^sssion.  '* 
**  is  agreeable  to  that  rule  of  descent  which  reqnj 
son  who- claims  a  fee  simple  by  descent  from  one  vi 
purchaser  of  the  reveraon^  or  remainder  expectan 
estate,  must  make  himself  heiiftbsucb  purchaser  at 
that  reversion  or  remainder  falls  into  tMssesrinn 
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soontof  it  ffom  Catherine  Payii/«r.at  her  di^cease  upon  Gaotfge,    .   1804. 

iirhp  was  then  bpt  heir  at  law,  become  merged  iir  the  foe  which     

he  took;  by  descent  from  hia  father  (the  testator),  it  vanishes         ^* 
when  we  consider  that  the  exeentofylee  devised  tie  the  mother      Hmow* 
could  have  no  e^^tenoe  befooe  (he  ddoease-  oS  the  son  under  age 
without  issue ;  for  upon  that  event  only  could  it  arise.   Now  how 
was  it  possible  for  it  to  merge  before  it  had  any  ^stence  I    If 
it  cottJkl  be  extinguished  by  merger  it  must  be  by  its  union  with 
a  greater  estate,  out  of  which  it  was  to  arise,  and  of  which  it 
aught  be  considered  asi  part,  or  at  least  as  an  extraction.    But 
how  are  two  estates^to  unite,  or  one  to  become  Uended,  or  con-* 
founded  with,  or  absorbed  in  ihe  otfaeir,  when  both  are  of  eqtat 
measure,  viz.  both  fee  simples ;  and  of  which-  the  one  cannot 
commence  or  partake  of  existence  at  all,  but  in>  an  event  whick 
destroys  and  annihilates  the  other?''    The  rule  is  also  well 
stated  in  Watkim^s  Law  of  Descents^  chap.  3.  s.  2.     He  first  oh* 
serves  that,  **  when  a  reversion,  or  reminder  expectant  upon 
an  estate  of  freehold  continues  in  a  course  of  descent,  it  continu- 
ally devolves  on  the  death  of  each  particular  heir  to  the  person 
who  can  then  make  himself  heir  to  the  donor  or  purchaser,  with- 
out any  regard  to  the  very  heir  of  the  precedent  person  who  sue* 
ceeded  to  it  by  descent ;  till  when  the  particular  estate  is  deter- 
mined it  ultimately  vests  in  possession  in  him  who  at  such  deter- 
mination is  the  right  heir  of  such  donor,  purchaser,  or  original 
remainder-man.     For  as  there  was  no  intermediate  person  ac- 
tually seised  of  such  reversion  or  remainder,  no  one  could  be  the 
mean  of  turning  its  descent  and  becoming  a  new  stock  or  /er- 
minuz ;  but  such  stock  must  yet  be  in  the  donor,  purchaser,  (nr 
remainder-man,  and  must  so  continue,  if  no  alienation  be  made, 
till  such  estate  shall  become  vested  in  possession."     He  after- 
wards adds,  ''  So  also  with  respect  to  contingencies  and  execn-      [  658  J 
tory  devises.    Thus  on  a  devise  to  G.  in  fee;  but  if  he  happened 
to  die  under  the  age  of  21  years,  leaving  no  issue,  then  to  P.  in 
fee ;  after  the  decease  of  the  testator  P.  died  in  the  lifetime  of 
G.,  who  afterwards  died  under  the  age  of  21,  and  without  issue ; 
it  was  held,  that  the  lands  vested  in  P.'s  heir  at  law,  upon  the 
happening  of  the  contingency,  {viz.  on  the  death  of  G.  under 
age,  and  without  issue,)  but  that  the  interest,  while  it  was  con- 
tingent, did  not  so  attach  in  G.  who  was  heir  at  law  ta  P.  on 
her  decease  as  to  carry  it  on  his  death  to  his  heir  at  law,  who 
was  not  heir  at  law  to  P.,  but  that  it  vested  in  that  perspn  who 
was  heir  to  law  to  P.  (the  first  purchaser)  at  the  time  of  the  first 

con- 
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contiBgeiioy  happeniiig."  On  the  whole,  we  think  that  it  ap- 
pean  clearly ,  notwithstanding  the  case  of  jBiietoorM  ▼.  Thirkell, 
that  Stephen  Jndrew  dH  not  die  seised  of  snch  an  estate  in  fee  as 
would  descend  open  his  Jieir  of  the  who^e  blood,  bnt  only  of  an 
estate  expectant  iqK>n  tito'life  estate  of  lis  sister.  This  beiagtiie 
ease,  it  b  not  necessary  for  m  to  give  an  opinion  upon  thesecoDd 
point.  _^ 

Jndgment  for  the  Defendant. 


^  r- 
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»  Herd. Alat AM4.iv  Gb^Jl  dfterwalds.^o^eei  a^  inxslBke  in  tk 
report  of  Jenkins  d.  Harris  v.  Priichard,  2  lfils.4&.,  which  case 
is  there  said  to  heve.feeau*tketMBiaed  tin  favoar  of  the  Defend- 
ants, whereas  all  the  reasoning  shews  that  it  must  have  been 
determined  in  favwp?rf.  thi  i '  h  isw  us  of  the  Plaintiffs. 


iJKr*  Justice  Ckamht  was  absent  during  thf^  whole  pf  this  term 
ftom  indiqposiition.] 
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ABATEMENT, 
Trial>  1. 


ACTION  ox  TH«  CASE, 
See  Dkccit,  1. 

ADDITIONS, 
See  Affidavit  to  hold  to  Bail,  2. 
Plkadivo,  11. 


.^. 


ADMINISTRATOR, 
See  Executors    and   Administra- 
tors. 

AFFIDAVIT  TO  hold  to  BAIL, 
^SeeBANK  Act,  I,  2,  3. 

1.  In  justifying  bail  by  affidavit  where 
the  same  persons  are  bail  in  more  ac- 
tions than  one,  each  affidavit  ought  to 
state  that  the  bail  are  Vrorth  double 
the  amount  of  the  debts  in  all  the  ac- 
tions wherein  they  offer  to  become  bail. 
Field  V.  Wmnewright,  H.  42  Geo.  S. 

Page  39 

2.  In  an  affidavit  to  hold  to  bail  the  addi- 
tion of  "  manufacturer^'  to  the  depo- 
nent's name  is  sufficient.  Smith  v* 
Ymmger,  M.  44  Geo,  3.  550 

AGREEMENT, 

SeclMSURAVCt,  12. 

Prvaltt. 
Plradik  o,  5. 

VOL.  III. 


1.  J.  agreed  to  underlet  bis  lM>use  to  B. 
the  latter  paying  for  tfale  furniture  nc 
an  appraisemcnti  held  that  B.  was  ex- 
cused from  the  performance  of  the 
agreement,  because  il.  at  tlM;  time  he 
quitted  the  house,  was  in  arrear  fur 
rent  to  his  landlord.  Partridge  v. 
Sowerby,  T.  42  Geo.S.  Page  172 

2.  In  OMiumpikt  the  Plaintiff  on  an  agree- 
ment by  the  Defendant  not  to  avail 
himself  or  uke  any  tindoe  advantage 
of  a  communication  made  to  him  by 
tile  Plaintiff  of  an  iiiventioR  for  which 
the  Plaintiff  intended  to  take  out  a  pa- 
tent, and  assigned  as  a  breach,  that  thu 
Defendant  fraudulently  obtained  a  pa- 
tent for  the  invention  in  hb  own  name. 
Evidence  that  the  Defendant  fraudu- 
lently obtained  a  patent  in  his  own 
name,  which  the  Plaintiff  afterwanis 
agreed  should  remain  in  the  Defend- 
ant's name  upon  certain  terms,  irhich 
terms  the  Defendant  before  the  com- 
mencement of  the  action  had  re- 
nounced, insisting  upon  the  invention 
as  his  own,  was  held  to  maintain  this 
breach.  Smith  v.  Dickemom^  H.MG.Z. 

ALIEN» 
See  Bankrupt,  3. 
Contract,  1. 

AMENDMENT, 

SreCouicoK  Rkcoveet,  1. 

V  V  I.  The 
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1.  The  Court  of  C.  B.  refused  to  amend 
a  scire  facias  against  bail.  Futwood  v. 
Annis,  H.  43  Geo.  3.  Page  321 

2.  In  an  action  on  the  statute  of  usury 
for  taking  more  than  Ugal  infeiest  on^ 
a  loan  of  money  "  from  the  }Mh  of 
April  to  the  Uth  oUuly  ISOS^"  the 
Court  will  amend  the  verdict  by  the 
Judge's  notes,  if  the  Jury  by  mistaking 
the  date  of  an  instrument  create  a 
variance  in  their  special  findings  for 
which  the  evidence  affords  no  founda- 
tion. Manners  qui  tarn  v.  Post  an,  H. 
43  Geo.  3.  343 

3.  If  one  of  the  deeds  to  lead  the  uses  of 
a  fine,  viz.  the  lease,  contain  the  word 
"  tithes,"  but  the  other  deed,  viz.  the 
release,  omit  that  word,  the  Court  will 
not  amend  the  writ  of  entry  by  insert- 
ing the  word  *'  tithes,"  though  the  re- . 
lease  has  the  words,  '*  and  also  all 
heuseiv  ways,  &c.  hereditaments  and 
appurtenances  whatsoever,  to  the  said 
messuages,  lands,  &c.  belonging,  or  in 
any  way  appertaining."  FhilUps  v. 
/oiief,  £.  43  Geo.  3.  362 

4.  TheCourt  will  not  give  leave  to  amend 
the  count  in  a  writ  of  right,  unless  a 
favourable  case  be  made  out  by  aflMa- 
vit.  Dvmsday  v.  Sir  R.  Hughes  and 
John  Bedford,  T.  43  Geo.  3.         453 

ANNUITY. 

1.  If  the  memorial  of  an  annuity  deed 
between  A.  B.  and  C.  after  describing 
the  parlies  to  the  deed  and  the  c»n- 
tents,  state  that  it  was  executed  hyj. 
and  C.  in  the  presence  of  E.  and  /.,  it 
will  be  no  objection  that  B.  also  exe- 
cuted it  in  the  presence  of  the  same 
parties.  For  it  is  sufficient  if  the  me- 
morial state  all  the  subscribing  wit- 
nesses without  specifying  what  signa- 
tures they  respectively  attested.  Orion 
V.  Knight f  E.  42  Geo.  3.  ]  53 

2.  If  the  memorial  only  state  the  time  at 
which  execution  may  be  sued  out  by 
words  of  reference  to  the  deed,  it  is 
fatal.  ib. 

APPEARANCE, 
6>f  Partners,  1. 
Practice,  5. 


ASSESSMENT, 
See  Copyhold,  2. 

ASSIGNMENT, 

See  BiiVKaufT,  8. 
Iksolvevt,  1. 

ASSIGNEES  OF  BANKRUPT, 
See Bav ERUPT,  7« 

PifEADlVG,   S^ 

ASSUMPSIT, 

SeeAeREEiiiKT, 

Goods  sold  aivd  deliyered,  1. 
Money  had  avd  received. 
Pleadiko,  5.  8. 
Salvage,  1. 
Slave,  1. 

A  master  is  not  liable  upon  an  impM 
assumpsit  to  pay  Uvt  medical  attca^- 
ance  on  a  servant  who  has  met  with  so 
accident  in  his  service.  Wemeli. 
Adney,  M.  49  Geo.  d.  Plage  247 

ATTACHMENT, 

5ee  Costs,  4. 
Practice,  7- 

ATTORNEY. 

A  common  informer  may  recover  pensl- 
ties  against  an  attorney  for  not  enter- 
ing his  certificate  according  to  tbe  pro- 
visions of  27  Geo.  a.  c.  90.  «.  96.9 
though  no  power  is  expressly  gives  lo 
him  by  that  sUtute ;  for  the  25G<9.3. 
c.  80.  which  gives  that  power^  and  the 
37  G.  3.  c.  90.  are  tsi  pari  wmterii. 
Dofvis  Y.  EdmomoBt  m  error,  £•  4S 
Geo.  8.  362 

AVERAGE, 
SeelsiwjAAVCK,  8. 

AUTHORITY, 
5ee  EsscuTima  A  RD  ADMiviSTRATiii- 

AWARD, 
Set  PRMSICB,  14,  Ifi,  iS. 
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fi 

BAIL, 

Costs,  4. 
Lunatic,  I. 
Practice,  6. 

1.  If  proceedings  be  commenced  upon  a 

recognizance  of  bail  immediately  upon 

the  rt'lurn  of  ibe  cm. so.,  tke  Court  wiU 

not  sUry  ibetn  but  upcn  pajMent  of  the 

costs,  tbottgb  the  principal  -be  surren* 

dered  within  the  four  days  allowed  by 

^  the  pmctice  of  the  Court.      Abboi  v. 

Rawleif^  H.  4fi  Gto.  S.  Page  13 

^  If  bail  above  be  put  in  and  justified 

uiithitt  fanr  di^s  from  the  nsling  the 

aherifflo  bfing  tn  the  body^,  the  Court 

will  set  aside  alLproceeduigs  upon  the 

bail«bond  OMmmvnced  previotts  lu  the 

timeof  jiistricatioa.  Wright  %.WMery 

3f.  44&ca.&  664 

BAIL  BOND, 

5feBAiL,  2. 

PUACTICK,  11, 12,  13. 

BANK  ACT. 

1.  An  afRdavit  to  bold  to  bail  made  by 
(he  administrators  of  a4)erton  who  died 
before  .the  posing  of  the  Bank  Act, 
need  not  ne^tive  a  tender  in  Bank 
notes  fi  their  intestate.  Teny  v. 
pQwea^  H,  42  Geo.  3.  G 

!2.  Semb.  That  persons  suing  as  adminis- 
trators ne^  not  in  any  caji^  n^ative 
such  tender  to  their  intestate.  ib. 

<3«  In  an  action  by  the  assignees  of  a 
bankrupt,  it  is  not  sufficient  for  the 
bankrupt  to  negative  a  tender  in  bank 
notes  in  the  affidavit  to  hold  to  bail. 
Smih  V.  Barclay^  JUL.  43  Geo.  3.     219 

BANKER'S  CHECK, 

iSevSTAHlli,  1. 

BANKRUPT, 

&<  IvaOLV-fiMX,  i. 

1.  The  €o«n.  Witt  no!  diiohmt  mA^ 
UaAuiM  o«t  of  custody  on  a  common 
appearance,  on  the  ground  oCa  cam* 


.  misiion  of  bankruptcy  ha/viag  bcch 
sued  out  agjainst  him  by  the  Plaintiff 
as  petitioning  creditor,  upon  the  same 
debt  as  ibat  ou  which  the  arrest  is 
founded.  Fercy  v.  Powell,  H.  42  Geo. 
S.  Page  6 

2.  Property  in  which  a  bankrup^t  has 
only  a  trust  estate,  does  not  pasa  to  his 
assignees  under  the  assignment.  There- 
fore the  ^estuy  que  trust  cannot  bring 
any  action  respecting  such  property  in 
thisir  ijiames^  but  ought  to  bring  it  in 
the  mune  of  (he  bankrupt.  Cgfpenier 
V.  Marnelly  H.  42  Geo,  3.  40 

3.  A  coflamisfiios  of  bankn;^pt  founded.on 
the  petitiunof  A.  a  BritUk  subject  re- 
sident in  England,  for  a  debt  4u»  to 
himself  and  his  partners  fi.  and  C, 
also  firt<aA  subjects,  but  r^ideat-i^nd 
candying  on  ir^  in  an  enemy\).GO^n* 
try,  cannot  he  supported.  M^Cqifttetl 
V.  Uecioir,  E.  42  Geo.S.  il3 

4b  A  tsader«  &ubse4|ttcat  to  aa  aqt.  of 
bankruptcy,  bciiig  arrested  i^d.  dc  • 
Cained  in  prison  at  the  suit  of  several 
creditor^  sent  for  a^l  his  cncdi^MrM>m| 
cue,  aiwi, paid  their  debts  inifullj^.i^ut 
Ao  other  circumstance  occiir^p^d  frpm 
which  it  could  be  presumed  thl^they 
kntwof  his  bankruptcy  arinscdvency. 
Held  that  such  payments  ^ra  not 
protected  by  the  19  Gok  fL  c  i3^ 
Southiy  V.  Builer,  M.  ^Gto.,^ 

^  J.  and  B.  bieing  i^artners  in.trafie,  A. 
committed  an  act  of  bankruptcj(,  a 
few  days  after  which  B.  also  cai90)it- 
ted  an  act  of  baj^ruptcy,  and  hatw^n 
the  two  acta  of  bankri^ptcy  a;  <Uf i^  of 
the  house  paid  to  C.  a  creditor  oC  the 
house,  at  his  request,  558/.  and  after 
both  acts^  of  bankruptcy  SLj^Ore.  The 
asaignee^,  under  a  joint  cpniniii^ioii 
against^,  and  B.^  brought, an afi^tion 
against  C.  to  recover  these  -si^m^  of 
money,,  and  declared  firsts  Jbr  money 
rlpad  and  received  to  the  use  (^  4l^^d 
ft.  before  th|ey  becaopue  banl^rjupts; 
secondly,  fox  fftoney  ha4  and  cc^iyed 
lo.theijr  own  i^  aa  a»signeea  of  4*i^<i 
Si.  %fter  the  h^akrHptcy  c(  4*  Mjad 
J^;  and  third,  upop  anniQcmi|nt  ati|^ 
with  them  as  such  amignees.  ^d'^at 
u  u  2  under 
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under  this  tleclaratiofi  the  assignees 
were  only  entitled  to  recover  the  5/. 
paid  after  the  bankruptcy  of  both  part- 
ners. Stnith  V.  Goddard,  7. 43  Geo.  3. 

Page  465 

6«  Sfffi^.  That  if  they  had  declared  for 
money  had  and  received. to  their  -use, 

'  as  assignees  of  A»f  they  might  have  re- 
covered one  moiety  of  the  b5hl.  paid 
factweeDihe  two  acts  of  bankruptcy. 

ib. 

7'.  If  ^ '  assignees  of  an  uncertificated 
bankrupt  in  their  own  names  execute 
a  deed  with  other  creditors,  whereby 
they,  and  all  the  creditors  who  may 
sign  the  said  deed,  release  the  bank- 
rupt from  all  actions,  suits,  claims, 
and  demands  against  him  or  his  estate, 
and  such  deed  be  not  signed  by  all  the 
creditors  of  the  bankrupt,  the  assignees 
are  pdt  b'amd  from  claiming  as  as- 
signees the  benefit  of  a  patent-right 
afterwards  obtaitied  by  the  bankrupt. 
Hfne.v^  Sttvtnsotif  M.  44  Geo, 3. 

565 

6y  A  p^ent-right  for  the  exclusive  exer- 
'criteofan  invention  obtained  from  the 
CrdlirA  by  an  uncertificated  bankrupt, 
is  fi^ected  by  the  previous  assignment 
ibif  tt^  comniissionerd,  and  vests  in  the 
auignees.  ib, 

9«  Anact  of  parliament  empowering  such 
bankrupt  patentee,  his  executors,  ad- 
ministrators, and  assigns,  to  assign  the 
right  to  a  greater  number  of  persons 
than  allowed  by  the  letters  patent,  and 
declared  to  be  a  public  act,  does  not 
enable  cither  the  -i>arikrupt  or  his  as- 
signs to  make  a  better  title  than  they 
'Conld  before  the  act.  ib, 

BARON  A  WD  FEME. 

1,  The  Court  refused  to  set  aside,  upoji 

"  (Uifajiiary  ^ii^pplication,  a  judgment  eii- 

^  tfered^lipon  u  warrant  of  attorney  by  a 

(ettte  covert.    Mncletm  v.  t>ougiasy  £. 

If.Jri'fi^if  covert  be  takcii  in  execution 

'*  iitiAtr  a  warrant  ofattorney  given  by 

ker  iu  a  ftfiae  sole,  the  Court  wiH  not 

tffiseimiPge  Ker  oh  ^  stiromary  appjica- 

'4Kih.''#tJM4r  v;  frttkHflnhi€oiit^, 

;W?45^fo:5,  -'' »     -^^'^  ■  T'-    ^ 


BENEFICE^ 
Ste  Iir$OLVsvT,  1. 

BILLS  ov  EXCHAMOE  avd  PRO- 
MISSORY NOTES, 
5ee  Pleading,  7* 

Stamps,  1. 

Vauiakce,  1. 

1 .  I  f  a  bill  of  exchange  be  -made  payable 
two  months  after  date,  and  no  date  be 
expressed,  the  Court  will  intend  it  to 
be  payable  two  months  after  the  diy 
on  which  it  was  made.  Hagut  v. 
French^  T.  42  Geo.  3.  Page  173 

2.  A,  deposited  a  sum  of  money  at  die 
banking  house  of  B.  in  ParUf  for  wbicb 
B.  gave  him  his  note  "  payable  in  Parit 
or  at  the  choice  of  tJbe  bearer  at  tbe 
Union  Bank  in  Dover,  or  at  my  usual 
residence  in  London  accordibe  to  tbe 
course  of  exchange  upon  Pans ;"  after 
this  note  was  given,  the  direct  coofk 
of  exchange  between  London  and  Pari* 
ceased  altogether,  having  beea,  plu- 
vious to  its  total  cesaatioDy  exireaiely 
low ;  the  note  was  at  a  tubseqaeot 
period  presented  for  acceptance  aid 
payment  at  the  residence  of  R  in  Lm- 
dokf  at  which  time  there  was  a  circui* 
tous  course  of  exchange  upon  Parit  by 
v/^yofffamburgk.  Hela  that  J.  was 
entitled  to  recover  upon  the  note 
according  to  such  circuitous  course 
of  exchange  upon  Parig  at  the  umt 
when  the  note  was  presented.  Polkrd 
V.  Sir  Robert  Henietp  H.  43  Gea-S. 

3.  If  the  bolder  of  a  bill  of  exchange,  «f 
which  payment  haa  beeii  refused,  in- 
form the  drawer  of  hi&  intcpliou  to  take 
security  from  theacceptor,  and  die 
drawer  answer,  that  he'  may  do  as  ke 
likes,  for  that  he  (the  drawer)  is  dis- 
charged for  want  of  notice,  and  it  ap- 
pear that  due  notcie  has. been  gjvta; 
the  holder,  may.  su?  the  drawer,  ooi- 
withstanding  that  he  has  taken  security 
from  the  acceptor.;  for  the  drawer  un- 
der such  circumstances  must  be  coo* 
sidered  as  havtagaasented  to  the  secu- 
rity being  taken.  Clark  T.  IH^^  E' 
43(5h>.iS;  .     ■  '  'li   "' .       '    '    Jfi3 
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4.  A  biir  indorsed  in  bUnk,  tnd  d«po- 
aitod  by  the  holder  with  his  ttaaKen, 
became  due  on  Saturday,  and  wu  pre- 
lented  for  ptynent  about  two  o'clock 
on  that  day.  -  Payment  being  refused, 
the  bill  was  noted  and  again  pretdnted 
between  9  and  10  in  the  evening  by 
a  notary.  On  Monday  the  bankers 
informed  the  holder  that  the  bill  was 
disfaonouied,  who  on  Monday  about 
noon  gave  notice  to  the  indorser.  The 
bolder  lived  at  Knigktibridge,  and  the 
indoraer  in  TottenMdm-Court  Road. 
Held  that  this  notice  vras  sufficient  to 
entitle  the  bolder  to  recover  agailut 
the  indorser.  Hiqtta  v,  Krlu,  H. 
44  Gto.  3.  Page  5^9 

BOND, 

&ePt.EADlKG,  13. 

RuioNATiox  Bond,  I. 
BRIDGES, 

SeeClkTIDBAHI. 

Qiuere,  Whether  the  same  persons  who 
'  are  bound  to  repair  a  bridge  are  also 
'  boutiH  to  widen  it,  if  the  exigencies  of 
the  public  should  require?  Tktln- 
hAitant*  tf  theComty  ofCvaAoHmd 
.y.TieKvtg,  In  Error,  £.  43  0ct).3. 
-854 

BY-LAWS. 
A  penalty  of  30*.  having  been  imposed 
by  ooe  of  the  by-Uws  of  the  Batchen' 
Company  on  ail  persons  telling  meat 
'.4na5u«<bjr  within  their  jurisdiction, 
it  nai  declarad  by  asubsequent  clause, 

-  that  if  any  offender  should  deny,  re- 
'  tiato,  or  neglect  to  pay  the  pcnal^,  he 
'  should  be  liable  to  an  action  of  debt. 

-  Held,  that  it  W8»  not  necesMry  to 
ptOTC  a  pniviuus  demand  in  ord«-  to 
tiaintaintuch  action,  althoughaverred 

:jn  the  dcclararion^rAfBirfcAers'Oa- 
pakyv.Buihck,  £.43  Geo.  9.       4S4 


'^"TpSooa  AND  VsHDBt,  l".    '     '      ' 


CERTIFICATE, 

SceATTOBNIT. 

CERTIORARI. 
The  l^aM,  e.  IS.  f.5.  }m»'  notuken' 
away  from  the  Crown  the  power  of 
removing  by  certiorari  an  intDeVmcnt 
for  not  repairini!  a  county  btMge. 
Tie  JnAaklomtt  <^  tke  Cointy  o/Cm- 
btrUatd  V.  The  King,  in  Error.  E. 
43  Geo.  3.  Page  1 54 

CHARTER-PARTY, 

AeCOKTBACT,  1,  2. 

COLLEGES,  '" 

See  Uahd  Tax. 

COMMON  INFORMEKj     .' 
&eATTaiiNBT.  ■  '■-■' 

COMMON  RECOVERY.' ' 

If  the  different  vouchees  in  a  j^cuvrry 
execute  and  acknowledge  several -tv a r- 
rantt  gf  attorney,  lliough  upon  tlic 
same  piece  of  parchroent,  the  Court 
will  hot  suffer  the  recovery  ti>  pass. 
Jenningf  v.  Street,  E.  43  Geo.  3.  361 

CONSIGNOR  andCONSIGISJK^ 

SeeLias,  1,2. 

Stoppage  m  Tbaksitu.   ■    .■..■. 
Vkkdoh.akd  Vendk>,  J.    . 

CONTRACT,  .,  . 

5ee  Aqrbekkmt.  '' 

Money  has  akd  RECElrEb;  S^ 

PaTINO  MOKBT  1)ITtlC0VV.T,  I. 

Sbamam'b  WagesJ  4. 

I.  If  a  Brititi  merchant  charter  nSmdifk 
shipoua  voyage  to  St,  MicSaets  foe 
acaigooffruit,  and  the  chaner-puriy 
contiun  the  usual  exception  againsttbe 
reiiraint  of  princts,  and  the  sliiu' tc^ 
prevented  from  rearhitig'Si. MiciacCa' 
.'witHin  the  fruit  H-ason  by  an  embargo 
)ud  on  5isec^A  vi;ss^]s  iy  ibe^rUit/i 
gpyCnunenl,  tlic  Saediih  pw«er  ^ao- 
't»t,  ^y  proceeding  on  the  voyage  af- 
ter the  embargo  it  lahcn  off,  eniiilc 
bimseIC 
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Limself  ta  reco^KT  the  ft^ght  against 
the  British  merchant.  Touieng  v. 
Hubbard,  M.  43  Geo.S.  Page  291 
2.  \(  J.  contract  wltJb  B,  to  fetch  a  car- 
go of  corn  from  C.  and  on  his  arrival 
there  find  thai  the  govemnrcnt  hw 
prohibited  the  e!(portatToii  of  corn, 
and  therefore,  after  staying  out  his 
demurrage  days  rctuma  in  ballast^  IL 
is  notwithstanding  Kablc  to  pay 
fiefght;  but  not  demunage,  if  he 
knows  of  the  prohibition  be^e  lie  en- 
tered the  port  of  C,  though  allowed 
demurrage  by  thecontnrct.  Blight  v. 
Page.  Sittings  afitr  Mick.  T.  I«01, 
Cor,  Lord  Kenyon,  29^*  >>• 

COPYHOLD. 

1.  If  there  be  a  custom  within  a  manor 
for  a  lord  to  grant  parcels  of  the  waste 
by  copy  of  court  roll,  the  premises 
granted  in  the  above  mode  ase  wvU 
described  us  copyhold  premises, 
though  the  dal&of  the  gnat  be  mo- 
dem. Lard  Nortkmck  v.Simas^,  H. 
43  Geo.  3.  346 

2.  If  an  aiiesaaaent  of  a  copyhold  £iie  be 
entered  ia  the  court  rolls  as  of  100/. 
but  that  o«t  of  especiaj  iavour  the  lord 
remitted  40/.  and  thereby  reduced  it 
to60/.,  and  the  lord  sue  for  the  fine, 
and  the  jury  finding  the  annual  vakic 
of  the  premises  30/.,  give  a  verdict  for 
60/.,  the  lord  cannot  retain  the  verdict 
for  the  sum  actually  due,  but  must 
make  ft  new  assessment,  the  old  assess- 
ment, notwithstanding;  the  remitter, 
being  in  law  an  assessment  as  of  100/. 

34£ 

.  COSTS, 

5eeBAiL,  1. 

Paying  Money  into  Court,  3. 
Practice,  13.  20. 

1.  Ejectment  in  C.B.  and  verdict  for  the 
Plaintiff,  and  costs  paid  by  the  Defen- 
dant, who  then  brought  an  ejectment 
in  K*  fi.  for  the  same  premises  and  re- 
covered, but  was  not  paid  his  costs ; 
and*  now  a  third  ejecimint  being  com- 
menced here  by  the  Plaintiff  in  the 
fiht  ejectment,  the  Court  stayed  pro- 
ceedtQgs  till  paymciU  of  the  cosu  of 


UKseoand€|tct9entiaJr.  B.  Smi. 
IWMtr  V. Sincnmrn^  H.4a  Gea.3. 

Pagers 

S»  Plaint'JE  oacd  as^adatiaistrtttor  upon  a 
coatfact  made  wk^  his  intKrlale,  sod 
assignrd  by  tbe  Pifttatifi'  to  J.  S.  Cor 
whoae  bendk  the  actMi  wa^  brouglbt. 
k  appearing  thai  tlia  contract  bad 
been  aaaiilicd  with  ibe  privity  both  of 
the  Plaintiff  and  J.  5^  and  that  the 
former  was  indemnified  by  the  latier, 
and  a  vtrdict  being  ibmiMi  for  tiM  De- 
fend ant,  the  CiHsrt  raade  an  order  on 
th«  Plaintiff  to  pay  tbe  co»ts«  C«m^ 
V.  Hardeatiie,  E.  42  G^a.  3.         115 

A.  If  a  rule  of  Ca«irt  for  the  examination 
of  witnesses  by  commission  cxpms 
that  the  deposition  of  witnesses  at 
Hamburgh  and  Luktck  arc  to  be  taken, 
and  the  commission  is  directed  to  per- 
sons at  Uamburgk^  the  expencts  of 
bringing  witnesses  from  LMbeck  to 
Hamburgh  ought  to  be  allowed  upon 
taxation.  M alter  v.  Hartikurme,  M. 
44  Geo.  3.  556 

4.  Time  for  p«itting  in  bail  aspired  oa 
the  dOth,  DefvndaMt  an  the  aistmoied 
to  justify,  purvmant  to  m  notice  pre- 
viously given.  Held,  that  the  Plaintiff 
Was  er«titled  to  the  costs  of  preparing 
to  wrove  for  an  Btlacbmrnt.  Jurdt 
V.  Creasy,  H.  44  Geo.  3.  605 

COVENANT^ 

Sar  Slayk,  1. 

Covefmnl  by  the  assignor  of  certain  skares 
in  a  patent  right  that  be  has  good 
right,  full  power,  and  lawful  aud^nty 
to  assign  and  convey  the  said  shares, 
aad  that  he  has  not  by  any  means,  di- 
rectly or  indirectly,  forfeited  any  fight 
or  authority  lie  ever  had  owv  tbe 
same.  Held  that  the  generality  of  tbe 
former  words  of  the  covenant  was  aol 
restrained  by  tbe  Vatter.  f/case  v.  Sle- 
TmsoHy  M.  44  Gea.  3w  56*5 

COUNTY  COURT, 
Set  Vendor  and  Vendke,  2. 

CURTESY- 

An  estate  was  deviled  to  tnuteci  ui 
their  hein  till  ^.,   a  female  ia^t, 

should 
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should  attain  21  or  marry ;  and  upon 
her  attaining  21  •r  marrying,  to  A, 
and  her  heirs ;  and  in  case  she  should 
die  under  21  without  leaving  ifsue, 
remainder  over.  A.  married  and  had 
achild,  which  child  died,  and  then  A. 
died  under  2K  Held  that  her  hus- 
band was  entitled  to  be  tenant  by  rhe 
curtesy.  Buckwortk  v.  Tkirkdl,  T. 
25  Geo.  3.  Page  £52.  n. 

CUSTOMARY  TENEMENTS, 
Scf  Partitiov,  1. 

D 

DAMAGES, 

5m  PlVALTT. 

DECEIT. 

In  an  action  on  the  case  for  giving  a  felsc 
character  to  a  tradesman,  whereby  he 
was  induced  to  trust  an  insolvent  per- 
son, the  Court  held  that  fraud  was  ne- 
ce^ary  to  support  the  action,  but  set 
aside  a  verdict  for  the  Plaintitf  on  pay 
ment  of  costs,  though  there  were  tome 
circumstances  in  the  case  from  which 
fraud  might  be  inferred,  on  a  suspicion 
that  the  inquiry  was  made  of  the  De- 
fendant with  a  view  to  entrap  him,  and 
thereby  obtain  his  guarantee  for  pay- 
ment of  the  debt  contracted  by  the  in- 
solvent. Tappy.Lee^  E.  43  Geo.  3.  S67 

DEFAMATION, 

See  Slavdbr. 

DEFEAZANCE, 
See  Practice,  19* 

DEMURRAGE, 
See  Contract,  2. 

DEPOSIT, 
50f  Monet  had  and  recbivid,  2. 

DESCENT, 

See  Curtesy. 

/.  A.  devised  all  his  lands  to  5.  A,  (his 
son  by  the  first  venter)  when  he  should 
coraeto  theage  of21yearf|  bBtifh|s 


should  die  before  21  yearn,  and  D.  A. 
(the  teatacoi^s  daughter  by  tiM  second 
venter)  should  be  then  living,  he  gave 
the  same  lo  her  when  she  should  attain 
21  years.  Testator  died,  and  then 
S.  A.  died  under  ago  and  without  issue. 
Held,  that  oa  the  d«rath  of  S.  ^.the 
inherilanoe  vested  in  D.  A.  hia  saater of 
thehalfblood  in  preference  ta  hit  uncle 
of  the  whob  hiood.  Doe  d.  Aminm 
V.  Hnifn^  H.  44  Geo.  3.      Paga  643 

DESERTION, 
See  SxAMAv's  Wages,  1,  2. 

DEVISE, 
See  Curtesy. 
Descent,  1. 

1 .  If  a  testator  having  executed  a  devise 
of  lands  in  the  presence  of  three  wit- 
nesses to  two  persons  ai  joint  tenants 
in  fee,  afterwards  strilce  out  the  name 
of  one  of  the  devisees  and  there  be  no 
republication,  the  erasure  will  only 
operate  as  a  revocation  of  the  will  pro 
tanto.  Larkuu  v.  Larkin9,  H.  42  Geo. 
X  l6. 109 

2.  A.  devised  thus :  *'  As  to  my  real  and 
personal  estate,  subject  to  my  debts 
and  funeral  expences,  I  give  and  de- 
vise as  follows,  viz.  my  ri»l  estate  and 
all  my  personal  estate  unto  J.  ilf.and 
0.  fV.  and  their  heirs  oi  the  following 
trusts,  vii.  to  the  intent  that  they  dis- 
pose of  my  personal  esiate  in  discharge 
of  my  debts,  funeral  ej( peaces,  and 
such  Legacies  as  I  may  direct,  and  as 
to  my  real  estates,  subject  to  my  debts, 
and  such  charges  as  I  may  mahc,  1 
give  and  devise  the  same  to  JL  P.  for 
life.  Held  that  under  this  devise,  the 
legal  estate  ia  the  realty  vested  tn  R. 
P.  for  his  life,  and  /.  M,  and  0»  JF. 
Cook  no  estate  therein.  Kenrick  v. 
Lord  W.Beauderk^  T.AaG.^    175 

3»  A.  devised  to  his  wife  his  house  and 
goods,  with  all  his  lands,  goods  and 
chattels  whatsoever  and  wheresoever, 
lor  her  life;  an<)  after  her  death  to  two 
younger  sons  till  they  should  attain  the 
age  of  15,  for  their  education.  He 
then  devised  his  aforesaid  hoiise,  goods, 
and  chattels,  equat^  to  be  divided 

between 
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Ijeiveffo^AiU  bis  sou  ami  d«ng|it*n,. 
aluirB  and  tbare  alike*  Helii  thml  un- 
fitj  tbe  last  clause  of  the  devbe  the 
laofiU  Uid  not  past.  Roe  d.  Waikir^ 
]5.4d^e<v3.  Page  375 

4.  Deviso  to  testator's  first  son  by  his  wife 
gotten  or  to  be  gotten,  for  life,  remain* 
Jer  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  several 
heirs  male  of  such  fint  son  lawfully 
.  issuing,  so  as  the  elder  of  such  sons 
iftid  the  lieirs  male  of  his  body  should 
a^ays  "be  preferred  and  take  before 
theyc'tinger  and  the  heirs  male  of  his 
body ;  remainder  to  the  testator's  se- 
c6Dd,  third,  fourth,  and  all  and  every, 
other  son  atid  sons,  for  their  several 
and    respective  lives ;    remainder   to 
trinrCees,  and  to  preserve,  ^-c. ;  remain- 
der to  the  several  heirs  male  of  their 
several  and  respective  bodies  lawfully 
issuing,  so  as  the  elder  of  such  sons, 
and  the  heirs  male  of  hk  body,  should 
be  always  preferred  and  takebtibre 
the  younger  of  the  same  sims,  and  tbe 
heirs  male  of'  his  and  their  body  end 
bodies ;  remainder  to  the  te8tatoi['s  first 
and  othef  daughters  for  their  lives; 
remainder  to  trustees,  ^c. ;  remainder 
to  the  several  heirs  of  their  several  and 
respective  bodies  lawfully  issuing,  so 
i\i  the  elder  of  such  daughters,  and  the 
heirs  male  of  her  body,  should  always 
be  preferre<i    and    take    before    the 
'  younger  oi  the  same  daughters,  and 
the  heirs  male  of  her  and  their  body 
and  bodies.   There  were  other  clauses 
in  the  will,  by  which,  after  giving  an 
estate  for  life  to  the  first  taker,  the 
testator  limited  to  trustees,  4*<^.;  re- 
mainder to  the  first  and  otiier  sons  of 
fcuch  iirst  taker,  and  the  heirs  of  their 
bodies,  so'  as  the  elder  of  such  sons, 
and  Xhe  heirs  of  their  bodies,  should 
always  be  preferred  before  the  younger 
ofihe  same  sons  and  the  heirs  male  of 
ibcir  bodies.     Held  that  the  first  son 
of  fhe  testator  took  an  estate  tail. 
Foolt  V.  Poole,  H.  44  Geo.  3,        €20 

DISTRINGAS, 
/S^cPaiunkus,  I. 


E 

EAST  INDIA  COMPANV, 

See  Insurance,  2. 

1.  The  sales  of  the  East  /«tfia. Company 
being  subject  to  a  regolatioit.  that  any 
buyer  not  making  good  the  remainder 
of  his  purchase  money  on  or  befbie 
the  day  limited  for  spch  |wymcDt 
should  forfeit  ihc  deposit, "  and  should 
be  rendered  incapablt:  of  buying  B&iu. 
at  any  future  sale  until  he  should  mtc 
given  satisfaction  to  the  Court  of  Di- 
rectors i"  held  that  the  term  satisfac- 
tion must  be  considered  to  mean  pe- 
cuniary compensation  for  the  noD-pef- 
formancc  of  liis  agreement  to  pay  od 
the  appointed  day,  and  that  a  buyer 
having  made  default  on  the  day«  but 
afterwards,  within  a  future  time  givea 
to  him  by  the  EMMt  India  Compaay, 
paid  the  remainder  of  the  purcl^ 
money  with  interest,  might  maiiUain 
an  action  ag^nst  the  East  India  Com^ 
paiiy  for  refusing  to  allow  .him  to  be- 
come a  bidder  at  their  sales,  such  sales 
being  by  9  4*  ^0  IV.S.  c.  44.  «.69.  de- 
clared to  be  public  and  open  salc^ 
EagieUm  v.  East  India  Company^  EL 
49  Geo.  3.  Pa^i5 

2.  Qiuere,  Whether  since  the  passing  uf 
18  Geo»3,  c.  26.  which  regulates  the 
deposits,  forfeitures,  and  incapacities 
of  bidders  at  the  tea  sales  of  tbe  East 
India  Company,  the  East  India  Com- 
pany can  make  or  enforce  mny  other 
regulations  affecting  those  sales  thaa 
such  as  the  act. of  parliament  has 
enacted.  iitm 

EMBARGO, 

5ee  Contract,  1,2. 
Insurance,  U. 
Seaman's  Wages,  4. 

EMBEZZLEMENT, 
iSee  Indictment,  1,  l2. 

.      .     ESCAPE,      ' 
6Ve£vioEMCEt3,  4. 


PltlNClPAL  MAn?£US. 


EVICTION, 
See  Monet  had  avd  received. 

EVIDENCE, 
5m  Agreement, 

Bt-LAW»,  1; 
IlTBURAirCE,   18, 14. 

PaTikg  Monet  iNToCouRt,  2. 
Pleading,  4. 
Variance,  !• 

1.  In  iiovcr  for  the  certificate  of  a  ihip's 
registry,  the  certificate  may  be  proved 
by  the  procluction  of  the  registry  from 
which  it  was  copied,  thoagh  no  notice 
has  been  given  to  produce  the  certir 
ficate  itself.  Bucher  v.  Jarrett^  E. 
42  Geo.  3.  Page  143 

2.  The  prison  books  of  the  Fleet  and 
Kin^i  Bench  prisons^  thoagh  admissi- 
ble evidence  to  prove  the  perio<l  of  the 
commitment  and  discharge  of  a  pri- 
soner, are  not  admissible  to  prove  the 
cause  of  his  commitment.  Salle  v. 
Thomas,  T.4f2Geo.9.  188 

3.  In  acthm  for  an  escape  oat  of  execu- 
tion the  declaration  alleged  that  the 
]iri80ner  was,  by  habeoM  corpus,  brought 
befon^a  Judge  of  ]?.  B.  and  by  him 
committed  to  the  custody  of  tbe  mar- 
shal, **  as  by  the  said  writ  of  habeas 
corpus^  and  the  said  commitment  there- 
on now  remaining  in  the  said  court 
more  fully  appears."  Held  tliat  evi- 
dence of  a  commitment  by  a  Judgp  of 
JT/B.,  but  not  filed  of  record,  would 
not  support  the  action.  Turner  y.Ejles, 
T.^Oeo.5.     \  456 

4.  Heiti  also  that  the  above  allegation 
(even-i'rnd:cssary)  nnist  be  proved  as 
lahl.  ib. 

EXCUANCE, 
See  Bills  of  Exchange  and  Pro>: 
MissoRT  Notes,  2.   . 

EXECUTORS  and  ADMINISTRA- 
,    TORS, 
5re  Bank  Act,  1,2. 
Costs,  2. 
Pleading,  1. 

The  authority  of  an  administrator  ap- 
pointed according  to  tho  provisions  vt 


38  Geo.Xx.  87«  during  the  lAiseDce  of 
an  executor  from  this  coMtry,  dbei 
not  become  actually  voi^  upon  the 
death  of  such  executor,  but  only  void* 
able.  Tayntoii  v.  Hanway/H,  4S  Hco. 
3.  '^  PagefS 

EXECUTION, 

See  Partners,  2,  3. 
Trespass,  1,2. 

Where  the  Defendant  sufirs  judlpi^Bi  Iw 
'  default  in  an  action  of  debt  on  umph. 
contract,  the  Plaintiff  is  nojt  eolUm 
to  levy  the  expences  of  tbe  e3cecut(oii;^ 
notwithstanding  those  expeace^  tdgs- 
ther  with  the  debt  and  OMUk  of.  the 
action,  do  not  exceed  the  sum  con- 
fessed upon  record.  TAomiom  v.- Jifar- 
redew,  E.  43  Geo.  3.  '    362 


See  Lien,  3. 


F 

FACTOR, 


FALSE  CHARACTER, 

SeeDztziT. 
-Slander,  2. 

FELONY,         . 
See  Utdictuent,  1,  2. 
Post-Office,  1,2. 

FEME  COVERT, 
See  Baron  and  Feme. 


i .'■ .  ■     ■  • 


FINE, 

5€e  AUENDlfENT,  3. 

If  under  iLdedimts-potestatekt  16'  takk  ihc 
acknowledgment  of  nine  persons.  U>  a 
fine,  the  commissioners'  tbke  tike .  ac- 
knowledgment 6t  six  on  one  piecf^  of 
parchmcnr,  and'  of  three  oil  alAfther, 
theC6urt  will  hot  alloW  ihe  tii«^'l6 
pass.     Baieh  v.  Phefps^  S;  43  Geo.' 3. 

A'    •       .  ■  -r-  .  •:   '  •: 

..     FINES,*    '•-. 
5«e  Copyhold,  2. 


See  Deceit,  1. 


FRAUD, 
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FRAUDS,  STATUTE  of, 
Sm  Statvtx  of  Feauds. 

FREIGHT, 

Sit  CONTEACT,    1,8. 

Imsueanck,  11. 

o 

GOODS  SOLD  AND  DELIVERED, 

SceVsilDOE  AMD  VlKDKE,3. 

1.  If  goods  be  bought  to  be  paid  for  by 
E  IhjI  Et  two  months  and  the  vendor 
ibccordingly  draw  upon  the  vendee  for 
the  value,  who  refuses  to  accept,  <cm^« 
that  tbe  vendee  ci^nnot  be  sued  in  an 
ECliou  for  goods  sold  and  delivered, 
but  upon  the  special  contract  only. 
Jh^ttm  v.  SolanumtoH^  M.  44  Geo.  3. 

Page  ^82 

2.  But  certainly  he  cannot  be  sued  in 
that  form  of  action  till  after  the  expi- 
ration of  the  two  months.  ib. 

GRANT, 
5eeCoPTHOLD,  1. 

H 
HABEAS  CORPUS, 
<Sre Evidence,  3. 

LUVATIC,   I. 


ILLEGAL  TRADE, 
iSeeBANKEUPT,  3. 

Insvrancr,  I,  2.  ly 
Licence,  1. 

INDICTMENT, 

5eeCBE7ipRARi,  1. 

1.  In  an  indictment  on  the  39  Geo.  3. 
c  8^.  against  a  servant  forembezsling 
money  received  on  his  master's  ac- 
count, it  is  not  sufficient  to  follow  the 
words  of  the  statute,  but  tbertt  must 
be  a  positive  allegation  that  the  mo- 
ney was  the  property  of  the  muster  as 
in  ihe  case  of  larceny.  The  King  v. 
M'Gregor,  H.  4S  Geo.  3.  106 

!2.  If  a  servant  receive  money  for  his 
master  in  the  county  of  A.^  and  being 
called  upon  to  account  for  it  in  the 


county  of  J3.,  there  deny  the  receipt 
of  it,  he  may  be  iodicti^d  for  the  <*«• 
bezzUmcnt  in  the  laiti-r  county.  Ba 
V.  Taylor,  Old  Bailey  Sr«ai«»a<(  vftrr  M, 
44  Geo.  3.  Piige  596 

INSOLVENT, 
5ee  Jud6ment,  1. 
l«oRDs'  Act. 

1.  The  profiu  of  an  ecclesiastical  benefice 
do  not  pass  to  the  assignees  under  sa 
Insolvent  act,  though  included  in  tbe 
schedule  of  the  insolvent.  Arhtckk  t. 
Cawlan,  H.  43  Geo.  S.  m 

2.  An  insolvent  discharged  under  tbe  13 
Geo.  3.  C.70.  cannot  be  holden  to  twl 
on  a  bill  drawn  and  indorsed  over  by 
him  previous  to  the  Ittof  Marekl9Q5^ 
though  not  due  till  after  that  period. 
.SA«i]pf  v.i^rare,JB.43Geo.3.    394 

INSURANCE, 
5e«LiciwcE,  1. 

Patino  Monrt  ivtoCoubt,  S. 
Pleadiko,  4. 

!•  Insurance  on  goods  on  board  a5^aiiil 
ship  from  Nassau  to  Campeackjf  to  con- 
tinue on  the  goods  till  discbai^  sad 
safely  landed.  The  ship  having  s  li- 
cence from  the  British  governor  st 
Nassau  sailed  from  Campeachjf^  and 
having  arrived  off  chat  port,  made  sig- 
nals for  launches  to  come  oat,  into 
which  the  goods  were  put  for  tbe  par- 
pose  of  being  run  ashore.-  In  this  si- 
tuation the  goods  weip  seised  by  two 
Spamsh  goveriunent  brigs,  it  being 
contrary  to  the  Spanish  laws  to  import 
British  goods  into  the  Spanish  mtio. 
It  seems  that  the  goods  were  pmUrcCed 
by  the  policy  while  on  board  tbe 
launches,  such  being  the  usual  roetbod 
of  carrying  on  that  trade.  Matlhiei. 
Potts,  H.St  Geo.  5.  23 

2.  A  foreigner  cannot  recover  back  tbe 
premium  paid  by  him  upon  a  policy  of 
insurance  if  tbe  voyage  be  in  contrt- 
vention  of  the  British  laws.  There- 
fore where  a  policy  was  ei^ted  upon 
a  Danish  ship  at  and  from  Bengnl  (in 
which  there  are  Danish  settlepients) 
toCapcnhagmf  and  tha  ship  loaded  st 

CakuttM 
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CalaUiOf  contrary  to  the  12  Cwr,  S. 
c.  18.  <.  1 .  the  Court  held  tbo  Mtured 
was  not  vniitled  to  rrcover  back  the 
premiunv  eren  though  it  appeared 
that  the  practice  of  loading  foreign 
shipa  at  Calcutta  had  pn^vaikd  for  a 
length  of  tiiae^  and  had  been  autbo* 
rb(^  by  act  of.  parliament  soon  after 
the  shipment  in  question.  Morck  v. 
Ahtl^  H.  42  Ge9.3.  Page  35 

3.  The  commissioners  appointed  by  the 
King  under  the  35  Geo.  3.  c.  80.  for 
thecare,  sale  and  management  of  such 
ships  and  cargoes  belonging  to  the  sub- 
jects of  the  UmtedStuiet  as  should  be 
brought  into  the  ports  of  this  kingdom 
wens  held  to  have  an  insurable  interest 
in  DutcA  ships  in  their  passage  to  this 
country*  having  been  taken  by  a  cap- 
tain of  a  BriHik  man  of  war»  under  in- 
structions from  ibe  admiralty  to  take 
all  ships  and  cargoes  belonging  to  the 
subjects  of  the  United  Staiet,  and  to 
bring  tbem  into  the  poits  of  this  king- 
dom to  he  detained  provisionally.  Im- 
eena  v.  Crm^rd,  H.  4ft  Geo.  3.       75 

4.  Held  also  that  they  might  recover  for 
a  loss  upon  such  ships  by  perils  of  the 
sea,  though  the  loss  did  not  liappen 
until  after  a  proclamation  had  iiiBued 
for  general  reprisals  against  the  jDaic^. 

ib. 

5.  An  insurance  effected  in  Great  Britain 
on  a  French  ship  previous  to  the  com- 
mencement of  hostilities  between  Great 
Britain  and  France^  does  not  cover  a 
loss  by  British  capture,  Furtado  v. 
Rodgen,  T.  42  Geo*  3.  .      ^9^ 

6.  Policy  of  insurance  on  a  ship  war- 
ranted American.  To  negative  this 
warranty  a  sentence  of  condemnation 
of  a  French  Court  at  St.  Domingo  was 
given  in  evidence,  which  began  thus: 
**  Condemnation  of  the  English  ship 
Mount  Vernon,  Extracted  from  the 
books  of  the  office  of  the  Provisional 
Tribunal  respecting  prizes  established 
at  St.  Domingo,  We,  F.  P.  judges," 
4rt.;  and  alter  stating  the  circum- 
stances of  papers  having  been  thro%vn 
overboard,  the  captain  and  supercargo 
having  abandoned  the-  ship,  the  cap- 
tain being  a  Poriugme$ei  without  a  cer- 


tificate of  his  naturalintioAy  and  the 
Umted  5#«#er,  in  their  last  trraty  with 
Emgiamd^  having  suiered  to  be  added 
to  the  articles  which  had  before  been 
considered  as  contrabnnd  of  war, 
slaves,  Src.  were  sufficient  motives  to 
condemn  the  said  ship,  condemned  the 
same  as  property  belonging  to  theca|^ 
tor.  Held  that  this  sentence  was  oon- 
elusive  evidence  that  the  ship  was  not 
American.  Bmring  v.  Clageit^  T.  42 
Geo.  3.  Page  901 

7.  Queuref  Whether  if  a  ship  be  war- 
ranted Americanf  the  assured  does 
thereby  undertake  that  she  shall  be 
owned  and  navigated  according  to  all 
the  regulations  of  the  Amme&n  navi- 
gation act }  ib. 

&•  A  partial  loss  on  a  policy  on  goods  by 
reason  of  sea  damage  is  to  Im  calcu* 
lated  by  ascertaining  the  difttrence 
between  the  respective  gross  proceeds 
of  the  same  goods  when  sound  and 
when  damaged,  and  not  the  net  pro- 
ceeds. Hurry  v.  The  Rofal  Exchange 
Aituranee  Company^  M.  43  Geo.  3.  308 

9-  If  acargo  of  a  perishable  nature  be  m- 
sured  from  A.  to  B.,  with  the  usual 
memoHindum,  and  in  the  course  of  the 
voyage  information  be  received  by  the 
master  that  the  port  of  B.  is  shut 
against  the  ships  of  his  nation,  in  con- 
sequence of  which  the  commander  of 
the  convoy  orders  the  ship  to  proceed 
to  another  port,  and  the  cargo  be  sold 
there  by  orders  of  the  Vice- Admiralty 
Court  for  a  very  small  sum  of  money, 
the  assured  cannot  abandon  at  for  a 
total  loss.  It  seems  that  if  the  voyage 
be  lust  in  consequence  of  the  port  of 
destination  being  shut  up  against  the 
ship  insured,  the  insured  cannot  de- 
clare upon  this  as  a  loss  within  the 
policy.  Hadkimon  v.  RMnmm^  E. 
43  Geo.  3.  388 

10.  Policy  on  fruit  from  CadtM  to  Lour 
don^  with  the  usual  memorandum.  In 
the  course  of  the  voyage  the  fruit  was 
so  much  damaged  by  sea  water  that  it 
became  rotten  and  stunk  ;  and  on  the 
ship's  arrival  at  an  incerinadiate  port, 
into  which  she  was  driven,  the  govern* 
ment  of  the  place  prohibited  the  land- 

•  ^ 
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ing  of  the  cargo.  -  The  ship  idio  being 
loo  much  daroiged  tp-prooeeii  on  the 
voyage,  vras  sokiy  and  the  cargo  ne- 

.  cessahiy  thrown  overboard.  Held  that 

the  asMired  were  entitled  to  recover 

;  for  a  total  lou.     Dyjoa  v.  Ramaroft^ 

T,  43  Geo.  3.  Page  474 

1\/A.  having  effected  one  policy  on  ship 
and  another  on  freight,  and  the  ship 
having  been  detained  by  embargo  in 
ilMfui,  he  abandoned  the.  ship  to  the 
underwriters  on  ship,  and  the  freight 

.  •  fo  the  underwriters  on  freight,  at  the 

'  same  time  receiving  an  authority  from 
'the  wuderwriters  of  the  ship  to  act  for 
them,  and    endeavour  to  recover  it, 

• '  The  vhip  having  afterwards'  brought 
lK>me  the  carso  which  wiSs  on  board  at 
the  thne  of  the  detention  and  earned 
freight  accordingly,  which  i^.  received. 
Heft,  that  in  an  action  by  the  under- 
writers on  freight  against^,  they  were 
antillefi  t6  the  freight  so  received  by 
'  him.  LetftKam  v.  Terry,  T.  43  Geo.  3. 

479 
IS*  Policy  of  insurance  on  the  CaHerinCt 

aa  Amerktm  vessel.  After  the  policy 
was  effected  doubts  having  arisen  whe- 
thee  the  poKcy  contained  a  warranty, 
the  underwriters  signed  an  agreement, 
that  in  case  of  capture  or  seizure,  the 
astured,'befbrc  they  claimed  for  a  loss, 
most  produce  proofs  of  the  ship  being 
American  bottom,  and  by  bills  of  lad- 
ing shew  that  the  cargo  had  been 
ahipped  on  account  and  risk  of  ^.  2^., 
vpon  which  they  would  settle  by 
gimnting  bi\U  at  four  months  for  the 
junount  of  their  subscriptions,  in ,  full 
dapendance  that  the  insured  would  use 
their  best  endeavours  to  recover  the 
property  at  for  account  of  the  shippers. 
.Held)  that  on  proof  being  produced 
that  ihe  ship  was  American  bottom, 
and  the  V»rgo  shewn  by  bills  of  lading 
to  ha^e  been  shipped  on  account  and 
ri«|  otA.Bi,  the  assured  were  entitled 
io  reenter,  oii  a  loss  by  capture,  hot- 
irMtCasiding  the  production  by  the 
^mdei^ritisfS  of  airf  French  sentence 
hf •  amd«moation  to  falsify '  the'  Y&r- 
mfkv.  :.  LcWmpt  v..  Befider^n^^  T. 

^.   ..,-■■■  •  ■      .    -  '       '  . 


13-  A  sentence  of  cdiMieiniiation  ia  a 
IVoceil  Court  of  Admiral  ty^  is  adniin- 
ble  evidence  in  an  action  here  between 
theasftored  and  underwri tetaef  a  po- 
licy of  insurance  containing  a  warnmty 
of  neu  trail  ty.  Page  4^ 

14.  It  seems  that  the  sentence  of  a  fo- 
reign Court  of  Admiralty,  condemning 
a  ship  warranted  neutral,  in  which  the 
consideration  leading  to  the  judgment 
proceeds  on  the  want  of  a  document 
not  required  by  the  law  of* nations, 
but  which  adjudges  **  lawful  priSbe  all 
the  goods  and  eft^ts  which  compose 
the  cargo  of  the  said  ship,  sinoe  the 
whole,  owing  to  the  captain  not  brii^ 
provided  with  proper  and  regular  dii- 
patches  and  papers,  is  to  bo  deeaed 
the  property  of  the  eoeoiies  -of  dis 
Fr^uh  Republic,"  ia  conclusive  evi- 
dence agunst  the  warranty  of  oeu- 
trality.  Lothian  v,  H^tndentm,  T. 
43  Geo.  3.  ik. 

15.  If  a  Swedish  ship  be  ijisui«d  at  and 
from  her  loading  port  in  the  Eati  /»• 
dies  to  GaiUnbargAf  and  part  of  the 
cargo  be  laden  in  a  ^ra^icihpef  t  ia  the 
East  Indies,  the  insured  cannot  reco- 
ver, the  voyage  being  ii>  oontravention 
of  the  navigation  laws.  Chalmers  y. 
Bell,  H.  44  Geo.  3.  604 
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5eePLEADlKG,    10. 


JOINDER  or  ACTIONS, 
See  Pleading,  1. 

JOINT  ACTION^, 
See  Pleading,  8, 

JUDGMENT,  _.; 
See  Pleading,  11. 13. 
Practice,  20^  1^1. 

The  Defendant  having  givea^a 
of  attorney  |o  ooofeaagudgHieBt^  codk  •• 
the  benefit  .of.au  inaolvehtttcty  thai 
^efl^ne  .b^|ijki:i4»t»  anil]:ohtauaNQd-hif 
c^rt&ftf^a^  ivUcb  thie  -RIailMif 

•coKwi  up^  gHlieiBi  judgmenV'^ 

sued 
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sued  out »  genend  exception.  Held 
r^ular  BO  dividend  appearing  to  have 
been  Biade»  EdmoMon  v.  Fmrktr^  T. 
42  Geo.  3.  Page  185 


I.ACHES. 

»SfrPaACTiCB,  12. 

■  ■'■■  ■• 

LAND-TAX- 

1*  Buildings  of  a  college  in  one  of  ttic 
'  tiniverftities  taken  into  atid  made  part 
of  the  eollege  between  the  passing  of 
tbc  first  land-tax  act  and  the  act  vrhjch 
made  that  tax  perpetual,  are  exeitfpt- 
«d  from  the  lftnd*tax.  J^  Souls  Cbl- 
iege  V.  Costdr,  if.  44  Ota.  3.      ' '  6S5 

^r  Butivbere  a  college^  soon  after  die 
passing  ofthe  first  land-tax  act^  pur- 
rfaased  lahds  of  a  parish  under  a  pri- 
vate act  of  parliament^  which  provided 
that  the  college  should  pay  all  taxes 
whi^h  the  premises  theii  were,  or 
sbottld^theiMfter  be  subject  to,  it  was 
h^ld  that  the  laada  purchased  were 
not  exempted  from  the  land-tax.      'ib. 

LARCENY. 

5ec  Indictmevt,  1. 
Post-Office,  1,  2. 

LEASE. 

If  a  lease  be  granted  for  7>  14,  or  21 
years,  the  lessee  only  has  Uie  option  at 
which  of  the  above. periods  the  lease 
shall  determine.  Dtmn  Y^Spurrier^ 
£.  43  Geo.  S.  442 

LETTERS, 
See  PosT-OmcE,  1,  2. 

LIBEL, 

&eSLA)lDBR. 

LICENCE, 

iScelvtmuiNCX,  1. 

If  atiioeDoebe obtained  frotb  die Britiik 
yrtrnmant  by  A,  to  import  frdm  kit 
mutmyfM  ooaoti^  in  stxthipistich  go6ds 
«i«riuMld:te  f|Md«e^  wr  hf*^  bHIs  of 
Mingi-ond   goods  ba  im^rted  tm 


board  one  of  th<»  six  ships  Oh  aceotint 
of  B;  C;  and  P.  to  whom  several  bills 
of  lading  are  sent  for  their  respective 
goods,  and  one  general  bill  of  lading 
for  the  whole  cargo  be  sent  to  A,f 
the  whole  cargo  will  be  protected. 
n^fik  V.  Parry,  H.  42  Geo.  5.  Page  3 


.  •■  I  ■ 
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SeeSrroTFAGE  iKTRA^sirtfi  •  -*  ''^ 

1.  ^,  oi  Netocoitk^. Mifipei. ^gpoi^ .for 
London  to  order  of.fi.  ihe£9re^.|||^ir 
arrival  B,  jivrote  to  say.  (I^i|t.hie  ,i^s 
in  Tailing  circumstances,  a^d.^o^id 
not  apply  for  the  goods  ron  fhtUr 
arrival.  To  this  4-  retuniied,.a  ge- 
neral answer,  without  malui^g  any 
mention  of  the  goods,  bi|t ,  louatdir 
ately  IcmTeocatf/lr^for  X^prfoa,  itd 
oil  his  arrival  applied  attfia  wfharf 
ofC,  where  the  goods  had  in: .the 
mean  time  arrived  (and  wheit  gPOds 
shipped  for  B,  usually  were  landed  and 
kept  till  sent  for  by  hin^,^  tendering  f 
the  ifreight  and  charges  paid  ibr  |hc* 
goods,  and  requiring  a  .  deliYery.  «f 
them,  which  was  refused,  nakis  upon' 
payment  of  a  genei^-  balaaqt*  dtie 
fVom  B.  to  C.  for  wharfi^^.  •  HdU 
that  the.  contract  as  between  A*  .and 
B.  having  been  rescinded  .piraqiv.tP* 
the  arrival  of  the  goods,,  p»  liaii  no 
right  to  retain  ag^nst <i* fomgrnenfl 
balance  due  to  him  from  B.  MjitimH' 
son  V.  Gout  E.  42  Geol  3.  "  ,■  '    ._  lip  * 

2.  Sembkf  that  the  goods  wero  najongc^ 
in  transitu  when  arrived  ist,  th^  wbacf 
of  C,  where  the  goods  fit  A^  19m 
usually  landed  and  kept,  fl; 

3.  A.^  a  factor,  having  sold  gsods  oC4. 
in  his  own  name  to  C,  ibe  laliett 
without  paying  for  these  goodi,  aettt' 
another  parcel  of  goods  tO:>4.  Jo  sell 
ibr'him,  never  having  employed  A  as 
a  factor  before,  C  thsi)rJb!ec«m 
bankrupt,  and  bis  assig|ie^>#daii|ied 
the  goods  w^xii  by  him  t^A^  tk/s(iw^tk 
still  ren^ained  unsold,  teiMaTiiV -^^ 
charge  upoh^  those  gaodl^/54tlgrfilS(Hl 
to^'delfvcr  them  up,;  claiming  »..  Jiaft 
uppta  th^in  foVthe  price  of  ti^o-jEMnar 
go6ds  sold  by  him  to  C,  there  being  a 

balance 
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balance  Iben  dae  from  B.  to  hianelf. 
Held  that  the  asftignem  wera  eniitled 
Id  recover.  Hauglimi  v.MtiMewtf  T. 
4dGco.S.  Page48& 

LORDS*  ACT. 

1.  If  a  note  for  pa^mmt  of  the  allowance 
to  a  prisoner  under  the  Lords'  Act  be 
dated  on  a  Sunday  and  delivered  on  a 
Mondmf^  and  contain  a  general  pro- 
mise  to  pay  the  allowance  weekly,  the 
prisoner  is  entitled  to  be  discharged. 
Cmt^Umtme  v.  tmg^,  T.  42  Geo.  9.  184 

S.  ii^.  Whether  such  a  note  onght  not 
to  contain  an  express  promise  to  pay 
the  allowance  on  a  Monday^  although 
it  be  dated  on  that  day  uf  the  week. 

ib. 

LUNATIC. 

A  Innatic  may  be  brought  up  by  kaUas 

corjmt  from  St,  lMkc*%  hospital  to  be 

aurrenderrd  in  discharge  ef  his  bail. 

BiUop  V.  Sext(M^  M.  44  Geo.  S.     550 

M 

MANOR, 
See  Cqftbolih  1  • 
Paetitiok,  1. 

MANUMISSION, 
Ser  Slatb,  1. 

MASTERS  AND  SERVANT, 

See  Assumpsit,  1. 
Slakder,  3. 

MASTERS  IK  CHANCERY. 
Set  Rate,  1. 

MEMORIAL, 
Set  AvvuiTT,  1. 

MONEY  HAD  and  RECEIVED, 
•See  Baxkavpt,  6. 

!•  A.  by  Ms  will  devised  to  B.  C.  D.  and 
JS«  two  parcels  of  land  upon  trust  to 
•ell  and  divide  the  money  among  his 
brolher^t  and  sister^  children,  B^  C. 
Ik  and  £.,  the  latter  being  one  of  24 
persons  entided  under  die  will  to  a 


share  of  the  aenagr*  vcre  pncedb^ 
Id  sell,  whea  it  was  agreed  by  the 
three  irst  tmsteea  and  the  f$  other 
persons  entitled  lo  the  money,  that£. 
should  become  the  purchaser  of  the 
two  parcels  of  land,  paying  300/.  fur 
one  and  700/.  for  the  other.  A  con- 
veyance was  accordingly  prepared  aad 
executed  by  B,  and  C.  only,  opoa 
which  E.  took  posi^ession  of  the  lands 
and  paid  the  purcbase-cnoncy,  which 
was  divided  ainon^  the  several  pexsoos 
entitled  under  the  wiiL  £•  being  after- 
wards evicted  from  the  smaller  parcel 
in  consequence  of  a  defect  in  the  title 
derived  under  the  will,  brouj;ht  an 
action  for  money  had  and  receiTed 
agfiinst  one  of  the  23  persons  to  reco- 
ver the  share  of  the  300/.  received  by 
him,  at  the  same  time  refusing  to  give 
up  the  parcel  of  land  for  which  700L 
had  been  paid.  Held  that  he  vas  en- 
titled to  recover.  Jokmom  v.  Jobaoa, 
£.  4C  Geo.  3.  P^ge  l62 

2.  A*  having  sold  certain  leasehold  pre- 
mises to  B^  assigned  them  by  inden- 
ture, containing  a  proviso  that  AiShould 
not  assign  over  until  the  whole  of  the 
purchase-money  should  have  been 
paid,  and  R,  and  C.  covenanted  for 
themselves,  their  execvtcrs,  adminit- 
tratorb,  and  assigns,  for  the  payment 
of  the  money.  The  premises  having 
been  taken  in  execution  for  a  debt  of 
£.,  who  had  not  paid  the  purchase- 
money,  were  sold  by  the  sheriff  to  D^ 
who  paid  down  a  deposit,  and  agreed 
Id  cfonplete  the  purchase  on  faavtni  a 
fnod  title.  Held  thai  t^  non-pay- 
ment of  the  purchase-money  by  B.  was 
a  sufficient  objection  to  the  title,  and 
that  D.  might  recover  back  his  depo- 
sit in  an  action  fur  money  had  and  re- 
ceived. Elliott  V.  Edwards^  T.  42  G.  5. 

\%\ 

3.  A  bill  being  presented  by  the  indonee 
to  the  drawee  for  ecceptance,  the 
latter  on  accepting  it  said^  ibathee*' 
peeled  a  remittance  from  thedaaner 
in  a  lew  day%  and  that  aa  he  had  a 
bill  of  the  drawer  inhia  hands  wWi* 
wanU  bepgidyllf  w^uld  fafciairilniks. 

Htld 
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Held  UuU  this  conversation^  together 
with  the  bill  accepted  by  the  drawee, 
did  not  amount  to  sufficient  evidence 
to  entitle  the  indonee  to  recover 
against  the  drawee  the  amount  of  the 
bill  accepted  on  a  count  for  money 
had  and  received.  fVhitwtll  v.  BeU" 
m€ti,  M.  44  Geo.  3.  Page  559 

NAVIGATION  ACTS, 
See  lysuRANCi,  2,  15. 

NOTICE, 
See  Practicx,  !• 

NOTICE  Of  ACTION, 
A  notice  of  action  to  a  magistrate  under 
the  24  Geo.  3.  c.  44.  #.  1 .  indorsed  with 
the  name  of  the  Plaintiff's  attorney, 
stid  the  words,"  of  BtniNii|:A<Mi,''  as 
describing  the  place  of  his  abode,  held 
islBeieDt.  Oekomr.Gougk,  M.  44  0. 3. 

551 

o 

OFFICER, 

See  Notice  or  Action,  1. 
Trespass,  1,  2. 


PACKER, 
See  Stoppage  iv  Teak  situ,  3, 4. 

PARTICULARS,  Bill  op, 
Su  Practice,  17- 

PARTITION. 

The  customary  tenements  in  the  north 
oi England^  which  are  parcels  of  the 
respective  manors  in  which  they  are 
situate  and  descendible  from  ancestor 
to  heir  by  the  hereditary  right  called 
tenant  right,  and  held  of  the  lord  ac- 
cording to  the  custom',  are  not  within 

.{the  statute  of  partition.  BmrrM  p« 
HmU;  E.  44  Geo.  9«  978 


PARTNERS, 
Set  Plsaoi VG,  6. 

1.  If  three  partners,  (two  of  whom  reside 
abroad,  and  one  in  England^)  be  sued 
for  a  partnership  debt,  and  the  partner 
ri*sident  in  England  appear  to  the  ac- 
tion, but  refuse  to  appear  for  the  piLrt- 
ners  resident  abroad,  the  sheriff  utider 
a  distringas  against  the  two  partners 
may  take  partnership  effects,  though 
paid  for  by  the  partner  resident  in 
England  alone,  to  whom  the  partner- 
ship was  legally  indebted;  and  the 
Court  will  not  relieve  him  against 
such  distress.  Morky  v.  Strombom  and 
others,  M.  43  Geo.  3.  Page  354 

2.  Utiji.fa.  issue  against  one  of  several 
partners,  the  Court  will  not,  at  the 
request  of  the  partnership  creditors, 
give  the  sheriff  time  to  return  the  writ 
until  an  account  can  be  taken  of  the 
several  claims  upon  the  partnership 
property.  Parker  ▼.  Putor^  M.  43  G.3» 

3.  AJi.fa.  having  issued  agpunst  the 
effects  of  the  Defendant,  who  was 
jointly  concerned  in  a  manufactory 
with  25  other  persons,  to  whom  he 
was  indebted  to  a  greater  an|ount  than 
his  whole  shi^,  and  the  sheriff  having 
seised  the  whole  of  the  partnership 
property,  the  Court  refused  to  refer  it 
to  the  prothonotary  to  inquire  what 
was  the  Defendant's  interest  ia  the 
effects  seised.  Chapman  Y.Koopef  Ml 
43  Geo.  3.  389 

PATENT, 

Set  AOEEEMEKT,  3* 

Bankevpt,  8, 9. 

PAVING  RATE, 
See  Rate,  1. 

PAYING  MONEY  ikto  COURT. 

1.  Ib  an  action  for  a  breach  of  a  contract 
to  deliver  goods  at  a  certain  price  |per 
ton,  the  Court  will  not  allow  the  Oe» 
fendant  to  pay  money  into  Court. 
SlnMigv.fioMie%ir.44Cr€e.  3«      14 

3.  If 
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2.  If  the  Defendant  pay  money  into 
court  generally  upon  a  declaration 
containing  a  count  on  a  poticy  of  in- 
surancci  together  with  the  money 
counts,  and  it  appear  that  the  Plain- 
tiisr  by  his  conduct  previous  to  the 
trial,  induced  the  Defendant  to  believe 
tliat  tlic  only  point  to  be  tried  was  a 
questiou  of  iraud,  and  suffered  him  to 
prepare  his  evidence  accordingly,  the 
Court  will  not  allow  the  Plaintiff  to 
object  to  the  receipt  of  that  evidence 
at  tbc  trial,  on  the  ground  of  the  con- 
tract having  been  admitted  by  pay- 
ment of  money  into  court.  Mulfer  v. 
HwriikorHj  M.  44  Geo,  3.       Puge  556 

3.  In  C.  B.  if  tho  Plaintiff  proceed  to 
trial  after  money  paid  into  court,  he 
is  notwithstanding  entitled  to  costs  yp 
10  the  time  of  the  money  being  paid  in 
MuUer  v.  HarUhorri,  M.  44  Geo;  3. 


ib. 


PEER, 
See  PLVADiyo,  2,  3. 


PLEADING, 

See  BANxavpT,  j,  6, 
By-Laws,  1. 
Copyhold,  1. 
Evidence,  3, 4. 
Indictiif.nt,  1. 
Judgment,  1. 
Qua  RE  Imtedit,  1. 
thesfass,  1,  2. 
Usury,  2. 

1.  An  executor  cannot  join  a  count 
upon  a  bond  given  to  his  ti-stator,  and 
a  count  upon  a  bond  given  to  himself 
as  executor  in  the  same  action.  Hosier 
V.  Lord  Arundel^  H.  42  Geo.  3.  7 

2.  If  a  peer  be  sued  by  bill,  uo  objection 
can  be  taken  lo  such  proceeding,  ex- 
cept by  plea  in  al>atenient.  ib, 

3.  Qtfirre,  Whether  even  in  that,  case 
such  an  abjection  could  prevail  i    ib. 

4.  If  a  declaration  on  a  policy  of  insu- 
rance aver  ibe  goodd  to  have  t)een 
seized  in  a  forcible  and  hostile  mauier 
by  cenain  ■  perKons  encmiet  of .  our 
Idotd  tiMi  King  to  Ibe  Plainiiff  un- 
known, and  itapfMar  in  evidence  diat 
tbey  were  seized  by  the  Spanisk  go- 


vemmeftt  ai  about  to  be  imported  intc 
the  Spanish  Main  contrary  th  tb^  laini 
of  Spainy  such  loss  is  not  weF!  described 
by  the  covenant  in  the  declaration. 
Mattkie  v.  Fottt^  H.  4S  Geo.  3.  Pa|e'2;) 

5.  A,  agix'cd  in  writing  to  pay  the  mw 
of  certain  tolls  which  Yic  faiid  hired, 
^  to  the  trcasunT  of  the  coDmi<- 
sieners."  Held  that  no  action  for  ibc 
rent  could  be  maintained  in  the  name 
of  the  treasurer.  Pigot  r.  Tkoaipiv, 
£.42  Geo.  3.  Page  U7 

6.  If  defamatory  words  bo  spoken  i/f  two 
partners  icspecting  their  trade,  tht^y 
may  maintam  a  johit  action  for  tbe 
slander,  averring  ajiecial  datnagr. 
CooJb  V.  Batekelhr^  £.  A^Gro.  3.  150 

7.  The  first  count  of  a  dcdaralion  stated 
that  the  Defendant  beretdfOie,  to  vit, 
on  such  a  day,  drew  a  bill  of  exchange 
bearing  date  the  day  and  year  afoR- 
said,  poyablc  two  months  after  date. 
The  second  count  attted  that  aftrr- 
wards,  to  wit,  on  the  day  'and  year 
aforesaid,  the  Defendant  drew  a  cer- 
tain other  bill  of  Exchange,  'pliyabic 
two  months  after  date;  without  men- 
tioning any  express  date  in  either 
count.  Held  that  both  counts  wrrc 
good.     Hague  v.  IVvfidl,  T.  42  Geo.  3. 

173 
3.  A.  IL  and  C.  having  been  appotntHi 
assignees  under  a  commission  of  bank- 
rupt, and  having  acted  as  such,  A.  and 
B.  pay  each  half  of  his  bill  to  the^oli- 
citor.  Held  that  ^.  aAd  B.  could  not 
maintain  a  joint  action  against  C.  for 
hii  proportion  of  the  money  paid,  but 
must  each  bring  a  separate  acnnn. 
Bratid  and  Herbert  v.  Boateott,  M, 
43G<ti.  3.  235 

9«  A  replication  to  a  plea  of  tender, 
stating  an  original  writ  sued  out  a&d 
returned  before  the  tender,  ibiit'Btft 
proceeded  upon,  and  then  n-secoadm- 
ginal  writ  sued  out  after  thetender.and 
proceeded- u pon*  but nnce— iicifd'witfa 
the  first  writ,  is  no  answer  tolbe)ilca. 
StrattoH  v.  Savignac,  H,  43  Geo.  3. 

•*';  33(1 

10.  If  iq.  an  avowry  for  |;2€)/p  seal  fl  af- 

jear.  the  Plaintif  plef^  *<tkai  ^  nud 

126/.  is  hot  due/'  and  tlm  Defimdant 

jtiio 


PRINCIPAL  MAITEKS. 


join  itiae  tbereoo,  tnd  at  the  trial  it 
appear  that  24/.  only  is  due,  upon 
,  which  the  Plaintiff  objecu  that  the 
evidence  does  not  support  the  issue 
joined  by  the  Defendant ;  yet  if  a  ver- 
dict be  taken  for  24/.  subject  to  the 
opinion  of  the  Court,  such  finding  will 
cure  the  defect  in  the  formality  of  the 
uiue.    CM  V.  BrfM,  IL  43  Geo.  3. 

Page  348 
11.  No  addition  having  been  given  lo  the 
Defendant,  either  in  the  recital  of  the 
writ  or  in  the  subsequent  part  of  the 
declaration,  the  Defendant  pleaded  the 
statute  of  additions  1  H*  5.  in  abate- 
ment, and  prayed  judgment  of  tlic  de- 
claration. The  Court  held  the  pica  a 
nullity,  and  gave  leave  to  the  Plaintiff 
to  sign  judgment.  Cray  v.  SUtneff^  E, 
43  Geo.  3.  395 

19.  In  the  count  of  a  writ  of  right  it  is 
not  sufKcient  to  state  that  the  lands  de- 
•cended  to  four  women  as  nieces  and 
'Coheirs  of  /.  5.  without  shewing  how 
they  were  nieces.  Dnmnlay  v.  Sir 
Riciard  Hugket  and  John  Bedford, 
^.  43  Geo.  3.  453 

13.  Judgment  by  default  having   been 
sudfercd  in  r.n  action  on  a  bond,  the 
Plaintiff  entered  up  judgment  fur  the 
penalty,  together  with  9^,  iOr.  for  da- 
mages and  cokts.     A  writ  of  inquiry 
having  been  executed,  damages  were 
asseued  at  1,115/.  13#.  4d.  and  costs 
40ff.  and  the  Plaintiff  entered  iip  an- 
other judgment  for  those  damages, 
together  with  31/.  &.  &/.  for  costs; 
but  afterwards  entered  a  remittitur  on 
the  roll  for  the  cosu.     Held  that  the 
second  judgment  was  erroneous*  Han- 
tin  V.  Eroamkeadf  H.  44  Geo.  3.    607 

PENALTY. 

If  a'party  agree  not  to  do  some  specified 
ace  under  a  -**  penalty"  of  100/.  such 
aua  cannot  be  contidctisd  in  the  nature 
af  liquidated  damages.  Smith  v.  Die- 
Icpmm^  H.  44  Geo.  3.  €30 

POST  OFFICE. 

I.  Ittoclm  that  it  is  not  a  feloay  within 
7  Owo.9.  c.  W««.  I.  fer  a pmoB  cm- 
^ot.  rrr. 


ployed  in  the  Post  Office  to  steal  out 
of  a  letter  entrusted  to  his  care,  a  draft 
on  a  London  banker,  purporting  to  be 
drawn  in  London^  but  actually  drawn 
above  10  miles  from  London^  on  un- 
stamped paper.  Hex  v.  Pooiejf^  li. 
43  Geo.  $.  Page  311 

2.  It  seems  also  that  s.  2.  of  the  same  act 
does  not  apply  to  persons  employed  in 
the  Post  Office ;  and  that  a  penon  of 
that  description  therefore,  who  steals  a 
letter  out  of  the  Post  Office,  is  not 
guilty  of  felony  under  that  sectiou.  i4. 

PRACTICE, 
See  Affidavit  TO  HOLD  TO  Baiim 

AliailOllEMT,  1. 

Bail. 
BakkAct,  1,  3. 

.    BAVKaUPT,  i. 

BAaoir  AVD  Feme,  1,2. 

Costs. 

Execution,  1. 

Judgment,  ]. 

Partners,  1,?,  3. 

Paying  Money  into  CauRT. 

Pleading,  11. 

Proceedings,  STATtMa  and  «et- 

TINO  ASIDE,  1. 

Trial,  I. 

1,  Notice  having  been  given  of  executing 
a  writ  of  inquiry  on  ^  Tuaday  the 
1 4th  day  of  Jan.  instant,"  when  the 
l%th  o(  January  fell  on  a  Thursday^ 
and  on  which  day  the  writ  of  inquiry 
was  executed  ;  the  Court  of  C.B.  re- 
fused to  set  aside  the  execution  of  the 
writ  of  inquiry  for  this  irivgularjty, 
but  rejected  **  Tw$day*  ai  surplusKgc, 
it  appearing  that  the  Defendant  wa« 
not  misled  thereby.     Batten  v»  H^ri  • 
mh,  H.  42  Geo.  3.  i 

2.  After  plea  pleaded  the  venae  cannut 
be  changed,  Talnmh  v.  PrffMfr,  //. 
42  Geo.  S.  12 

3.  But  if  the  Defendant  plead  pending  a 
rule  fviri  for  changing  the  venttCi  the 
Court  will  notwithstanding -iMow  him 
to  change  the  venue.  i^. 

4.  All  arguments  upon  damrrcvs  and 
otlmr  argummu  lA  tUa  Court  are  to 
be  hcatd  OB  JVeadbyi  and  rtaMrib^K 

-^  XX  only 
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Bi$k0fo/'liickJkli4nidCi0ceKtry,  7. 

45  Geo.  S.  Page  4^ 

Semh.   that  If  It  had  appeared  by  the 

ptoa  tkM  4km  PlaintMf  liad  preMnted 

lo  the  tkM  tarn  hy  asvrpation,  he 
^  wookt  ttill  have  been  cnlitlcd  to  the 
ttiraitbmin)  by  right.  •    lb. 

p      ■     ■       ^  ■  .. 

■  R      '■ 

':;.['  HATE. 

l*iie  JilatteffB  in  Chancery  are  nol  imle- 
Mm  at  occupiers  of  their  retpecttrc 
^ifwrtmcnts  in  Saatkamj^omBMUmgs 

.'U^ltt  the  paring  acfv  liOeow  a.  ^. 
a^ffordy.C^fekmd,  E.  42  Geo.  3.  199 

'         '  ■  ■ 

J . .,.  J ; .  >■  llECpVER,y, 

Sec  Common  Rbcovskt> 

UEGULiE  GBNERALES, 

'-'  RELEASE," 

See  DA^XftvrT,?. 

■  ;-  KEPLEVIN,     . 

%  PnpCIKEPlNOa,  4TAYIMG  .AVD  »BT- 

■  ^llteCiJjpiNG  CONTRAC^^ 

JuigfuaoiXitk  K*  B.  jn  an  acdon.  vpon  a 
xnjgpuiSiou  bond  given  by  a  scbool- 
..•«MsUpr.«ifif8icd  ia  tiv:Excbeifa«r 
ciiambcr,  it  not  appearing  upon  the 
pUftidiMga  4hat  the  office  Wa»  a  ftvc- 
hold.     JUNr  v.  Legk,  M.  43  Geo.  3. 
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?    ^  RETURN  OF  PREMIUM, 
Sve  Insurance^^. 


■  •.  ■■ 


REVOCATION, 
See  Dkvise,  1.    . 

"■/       RIGHT,  WRIT  oK: 
See  AMLSDuzur^A. 

PLEilDIKG,  12.    ^^ 

RULE  TO  PLEAD,    ' 
5*f  Practice,  10. 


>  ■  ■     MB    ■  I  ■       .        . 

■,s  

5flt Goods  SOLD  avd  dbuyb&bd,  1,^^ 

MoVBTnAB  AVD  RBCBITW,  1,2.' 

Statvtbof  Fb,avd#^  li  '^^- 
Vekbor  ani>  Vemdril,  1,  2. 

SALVAGE. 

A  ship  being  iii  danger,  and  the  captaio 
and  part  of  the  crew  Vavlng  made  tbfir 
escape,  a  passenger,  Bt  the  fe^ifteitift 
the  rest  of  the  gxcmt,  look  the  com- 
inand  and  brought  tbe.  .ahip  s^k  to 
port.  The  merits  of  llic  paasea^  io 
Miving  the  ship  were  acknowledged  by 
the  owner  in  i  letter  t6  okie  of  the  uo- 
denvriters,  wherein  he  ezpRanI  hit 
desire  to  make  him  a.compensatioB. 
Held  that  the  passeiigcf  was  entitled 
to  sue  the  o w  ner  for  the  salvagcw  Xem* 
nmntt.  Ii!Merf,lf.44^,3.  Page<12 

SCHOOLMASTER^  . 
5er  REsioKATxoir  BoiiD,'  1. - 

SCIRE  FACIAS^ 
See  AliEirDMEKT,  1. 

SEAMAN'S  WAGES, 

5er  Slave,  1. 

1.  A  seaman  who  quits  bis  sliip  after  kr 
arrival  in  port,  but  before  she.  is  noor^ 
ed,  does  Bot  thereby  sulJect'tiiDisdf  to 
the  forfeiture  ofthe  wbple  bf  1iis.w|ges 

;  under  the.2Gror2..Cs3&#c3«  .  fn^ 
tiiie\ltrp8ifM.43Ceo.i»  $02 

2.  To  entitle  the  roaster*  to  deduct  s 
hioiith's  wagesi»i  the  benefit  of  jCyira- 
niclboiipital  under  tlie  S^iro;  J2«  c«36. 
t-  6.  ahdS'  it  is  incumbtrnt  on  hiin.ta 

.  sh|cw.thatthc>camanquit|ed.hudiip 

.  withftu^IeiaVe  in  writing.  .     .,    '  il. 

5.  And  such  a  dediuctipn  caiiboi  "be  set 

off  by  the  m<is^r  iu.  an  actiiin  for  wages 

by  the  scainan^  unless  theinasiertu 

prcviousfy  debit^hnnsclf  to  Cm*^ 

wick  hospital  for  the  amount  ma  book 

kept  according  to  the  tlirectioo  of  the 

.stotutc.  ...-.* 

4..i}ir«>Vbether  t)u^  cnws  (pC  ibe  £bM 

..^shipsr  detained  ia  JinMSB  undcr\die 

orders  oflhc  Rufston  g^nrcmment  in 

the  \ciir  1800  were  entitled  to  wapcs 

for 


PRINCIPAL  MATl  £HS. 


for  the  time  during  which  the  ships 
were  so  detained,  Beaie  t.  Tkompsom^ 
£.  43  Geo.  3.  Page  405 

SfeNTEi^CEOF  CONDEMNATION, 
Set  Insuravcb,  12, 13, 14.^ 

iSERVICE, 
See  Award. 

:.;•;:'.■■■     5ET:0FF, 
Am  9^uav\  Waors,3* 

SHERIFF. 
5^  Pkactici,  7. 

SHIP'S  REGISTRY, 

500  EriBBKGX,  1. 

.  StANDEft, 

>;  AeiJioq  on  ibeows  for  saying  of  a 
merchant,  ''he  has  brought  a  false 
bill  of  lading  for  half  the  cargo  (mean- 
in  the  lading  of  a  particular  ship) 
already y"  whereby  he  was  injured  us 
such  merchant,  and  lost  the  confidence 
of  several  persons^  (without  naming 
them,)  was  held  not  maintainable, 
and  judgment  accordingly  arrested, 
because  ibe  words  did  not  of  them* 
selves  impute  any  crime.  Feise  v.  Lta- 
tffert  £.  43  Geo.  3.  372 

ti.'  Altbodigh  a  master  be  hot  in  general 
bound  to  prove  the  truth  of  i^  cbarac- 
jSer  given  by  him  io  a  person  applying 
fur'  I  he  character  of  his  servant,  yet  if 
h'e  officiously  state  any  tritlal  miscon- 
"^  duct  of  the  servant  to  a  former  muster 
'  '„l(i  cirder  X6  prlsvent  him  ghihg  a  second 
' '/Ihdracter,  and  then  himself  upon  ap- 
'f  plication' for  a  character,  give  thes^r- 
"^"vluit  a'  bad' chahurter,  the  truth  of 
\  which  he  is  not  able  to  prove,  the  jury 
'  may  from  'these  circumstancea  infer 
'*'  malice  against  the  master  in  an  action 
^  kekinst  him  by  the  servant.  Roger*  v. 
'  (%^(Ml,  3f.  44  Geo.  3.  587 

SLAVC« 


•  '  •  - 


FSaintiflf  agreed  to  Mrvp  as  a  seaman  dur- 
'  thg  a  Toyagc  to  and  from  the  JFetf 
'  Indies;  on  His  arrival  there  he  -was 


claimed  as  a  nurnway  slaviPi  and  de» 
livered  up  to  his  master;  wjiereupoii 
it  was  agRod  between  the  Plaimii^ 
hismaster^aad  -the  captaii^  Ibat  vpoa 
payment  of  a  sum  of  nnaiMiy  hf  the 
capuin  to  the  matfer,  thQ  latlanAnild 
manumit  the  Plaintiff,  he  tKftma^Mg 
to  serve  the  captain  as  a  seamaa  for 
three  years  at  certain  stipulated  wagefc 
The  Plaintiff  was  accordingly  manu- 
mitted, and  having  served  the  captain 
spon  the  homeward  voyagti  ooti--' 
menoed  an  action  against  him  fo^kc- 
cover  wagea  for  that  voyage  itf]MMI^a 
pumh^m  mendi.  Held  thtft  heihfea 
estopped  by  hit  cov^naat  froir  dihb- 
ing  more  than  the  sum  stipulated.  WU^ 
Hams  V.  Branm,  H.  42  Geo.  S.  Page  69 

STAMPS,     *^    ' 
See  Post  Orrica.  i.  •  \ .. 

An  unstamped  banker's  check»  peilR. 
dated,  b  void.  tVhUweA  v.  Hmmit^ 
M,  44  Geo.  3.  M9 

STATUTE  OF  FRAUDS.  " 
A.  having  sent  |o  B.  a  bale  of  sponge 
under  a  verbal  order  from  the  latter., 
fof  wliidi  ^ledrturgerfllrl  piet  po'iind; 
B.  returned  it,  and'attfte  sldlie  time 
wrote  a  letter  to  A.  stating  tirnn,  he  had 
examined  the  sponge,  and  finding  that- 
it  was  not  wonh  more  thanw;;^ 
pound,  be  had  sent  it  hack.  Ucfid  that 
this  letter  did  not  amount  toVuch  an 
.  acceptance  «f  the  goods  4s  %oiiiM' take 
the  case  otii  of  diesucuieof'fiatt&. 
Kemty.  HuMMiom^  M.  43  6eo.9.  4S3 

STATUTES  CITED  d&  COM-  : 

MINTED  UPOM^ 

Hen.  IV. 

4.  c.  18.  (Venue)  .  .  531 

Hen.  V. 
1  •  c.  5.  (Additions) 

Hes.  VIIK. 

31.  c.  1.  (Partition) 

32.  c.  32.  (Partition) 

Edw:vL     ' 
1.  c.  12. «.  10.  (Larceny)' 

3.  G.  3.  (LarcctijrX 


'. ' ..  - 
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980 
s». 


108 
ih. 
Eu» 
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Euar. 

'8.  e.  4.  (Larceny) 
19.  c.  7«  (Banlmipc) 

—  c.  to.  (Church  Leasei) 

—  c.  SO.  (Church  Lcfases) 


Page  108 
113 
325 
328 


14*  c.  11«  •.  15.  (Church  Leaics)  325 

18.  c.  11.  (Church  Leases)  325 

SS.  c.  Ik  (Recusancy)  387 

BS*  c.  1  •  (Recueancy)  ib, 

Jag.  I. 
liC.  15.  (Bankrupt)  113 

Car.  IL 

IS.  c;  18.  #.  1.  (Navigation  Act)  35.  605 
92*  c^  5« «.  3«  (Larceny)  ]  08 

99,  c.  I.  #,  7.  (fJovcMiiy  Act)  107 

g9..c..S.«.  6,  (Frauds)  19 

Will,  amd  Mart. 

1.  c.  SO.  (Land-Tax)  (Sk41 

Si'6. 9.  A  T.  (Urceoy)  108 

.14«  c»rl.  (LaiKl-Tax)  641 

*.T  4-  B.  c.  SS.  «.  2.  (Navigatioii  Act)  £05 

114*  IS.  c.  1.  (LaiHi-Tax)  641 

»»  c.  3.  (Land-Tax)  642 

Wi».  IIL 
a  4*  9*  Cy  H.  (Assigning  Breaches)  609 
9  4'  10.  c.  15.  s.  2.  (Arbitration)      245 

c.  44p «.  69-.(£fl*'  /arfia  Coin- 

Rauy)  55 

10411.  c.,23.  f .  1.  (Larceny)  9 

IS  4: 13.  c.  3. «.  2.  (OrigiDal  Bill)         9 

Annf.. 

I.e.  18.  #."4:  (Cferliorari) 

2.C.  l.(Land-Taxy    ''■'  • 

4.  c.  16. «.  11.  (Abatement) 
. —  *.  20.  (BairBond) 

9.  c.  S3.  (Hackney  Coachet) 
IS.  c.  7*  (Larceny) 

[ .  Geo.  L 

g,  €.  SS.  (Black  Act) 


357 
641 

397 

222 
385 
108 


107 


.       Geo,  XL 

S..  c.  36.  t.  3..  (Seaman's  Wages)      303 
5.  c.  30.  (Bankrupt)  1 85. 466. 

jJa  SI*  (Auault  with  intent  to  rob)  107 
7.  €^  98.  (forgery)  313 

19.  #.*3a..(aaiiKrupt). .,  ■  ^^   . ,,:  ..i?37 

4u  i 

31     -■: 


19«  c.  37.  (Insurance)  Page  84 

SI*  c  4.  Insurance)  194 

S4.  c.  45.  (Larceny)  lOS 

—  c.  44.  (Notice  of  action)  5ji 

Geo.  IIL 

5.  c.  25.  (Post  bffice)  3l6 

7.  c.  50.  (Post  Office)  311 

10.  c.  23,  (Paving  Rate)  133 

—  c.  44w  4.  7-  (Hackney  Coaches)  385 

1 1.  c.  22.  (Paving  Itate)  111 
13.  c.  44.  «.  2*  (East  Jiikta  Company)  fib 
17*  c.  30.  (Post  OflSce)  .  313 
21.  c.  65.  {Eaai  India  Company)  605 
23.  c.  70.  <.  30.  (Notice  of  Action)  332 
25.  c.  80.  (AUurnies'  Certificate)  382 
31.  €'  25.  <f.'4.  (Sumps)  313.  56o 
3S.  c.  42.  (Masters  in  Chancery)  IQj 
33.  c.  27.  <.  4.  (Insurance)                 1^ 

—  r.  52.  «.  161.  {East  India  Company) 

60.605 
33.  c,  66.  9.  3.  (Prize)  86.  268 

35.  c.  80.'  0uick  Commissionen)       75 

—  c.  121.(Prife)  £58 
37»  c.  73.  (Seaman's  Wages)             304 

—  c.  90.  «.  30.    (Attomies*   Certifi- 

cate) 382 

—  c.  109.  #.  3.  (Prixe)  %6 

—  c.  1 12:  (Insolvent  Act)  33$ 
^  c.  117*    (.Am^    JfiJfa  Cbmpanv) 

30.  &)6 

38.  c.  1.  #.  8.  (Bank  Act)  7 

—  c.  87.  (E.\eculor*)  2D 

39.  c.  85.  (Embezslement)  IO6.  3l6.5jl7 
394>  40.C.  7S.  (Attomies*  Certificate)  380 
41.  e.  70.  (Insolvent  Act)  .  3^ 

ST0PPA(5E  IN  TJEIANSITU, 

Sit  Lxav,  2. 

1.  An  usage  for  c^riera  to  retain  goods 
as  a  lien  for  d  genc*ral  balance  of  ac- 
count between  them  atid  the  con- 
signees cannot  affect  the  right  d*  tbe 
consignor  to  stop  the  goods  mirawit^. 
Oppenkeim.  v.  KiyutU^  If,  42  Geo.  3. 

Mi 

2.  Semh.  that  such  a  lirn  could  not  Be 
established  even  by  iigrt*ement  between 
the  carrier  and  the  consigopc.        .  t^. 

3.  A.  the  general  agent  in  London  of  B, 
and  Co.  a  house  at  ^iirfr^irlilf  pdir^ 
to  export  for  dlein>l)^ailcb  markets  as 


W  .       .     •      I     . 


PRINCIPAL  HI  AITERS. 


^:1iMIm>iiIcI  think  Siffankmudifioii  in 

i»-'lhe'iiameof  J3.  andCo.  of€.  at  Mm- 

^*4dAeifer,  and  diKc't^d  tktam  to  be  teat  to 

>i«;0«  a  packet  ia  Xoailoa.  <  i After  their 

'  afri¥al  A.  had  loiiw  of  the  goodi  un- 

\  fmeked  and  sent  hWity,  and  the  icmaiD- 

der  repacked.     Vevi^  then  arrived  of 

-     the  failure  of  B.  and  Co.     Held  that 

*  the  goods  in  Z>/8  hands  wefe  no  longer 

•  fit  trauiti,  anA 'that  C.  therefore  had 
tio  right  to  stop  them.-  Lbedi  ▼.  Wright j 
H.4aGeo.S.  Page  320 

i.  On  the  l6rh  of  M4rck  1802,  goods 
'    \vere  forwarded  fcotn:J)fiiJicAelfer,  ad« 
;.   dressed  to  A.  at  ihe  BvU-and-Mtfuik 
'^  "Ihiif  London  J  in  consequence  of  a  pre- 
vious order  from  him.     On  the  23d  o( 
the  same  month  the  gpods  were  sent  to 
"    the  Defendant's;  hpuse  as  the  packer 
of  A*^  the  latter  having  given  no  di*- 
rection  at  the  ^utt-ahd-Mouth  Inn  re- 
specting the  particular  goods ;  but  hav- 
ing given  a  gi^neral  order  that  all  goods 
[^   addressed  to  him  should  be  sent  to  the 
•^  Defendant,  A,  having  ho  warehouse  of 
^^is  ovvii.    On  the  1 1th  of  March^  A, 
r  .'committed    an   act.  of    bankruptcy. 
V  .When  the  gpbds  arrived  at  the  De- 
fendant's, they  were  booked  to  i\it  ac* 
..   coaniof  A.^  and  the  Defendant  not 
V,  Itnowingof  ^/s  bankruptcy,  unpacked 
'  the  goods  to  ascertain  the  contents. 
r  On  the  31st  of  March  the  goods  were 
claimed  by  the  consignees,  and  on  the 
'  day  after  by  the  assignees  of  A.  against 
"^"^  ^bom  a  commission  had  been  taken 
out*     Held  that  the  transitus  of  the 
goods  was  at  an  end  when  they  arrived 
.  Ml  the  Defendant's  house,  and  conse- 
I.  i|uently,   that   the  Plaintifl^,   as  the 
.assignees  of  A.,  were  entitled  to  rc- 
. cover  them    in   an  action  of  trover. 
"    Scott  V.  Pcttit,  T.  40  Geo.  3.  569 

SURRENDER, 
tike  Practice,  13. 

T 

TENANT-RIGHT  ESTATES, 
SeeVAMrtmoM^i. 

TENDER, 
See  PLBADiMOy  9- 


« - 


TITLE, 
Ste'BAir'kRurr,  9* 

MOKIST  HAD  aHH  KVeitVSD)  1,  f. 

TRADE, 

5eeBAii«avPT,9. 
.   LicaircE,  1., 


I  f 


TRESPASS. 

1 .  Semb.  that  a  sheriffs  officer  acdng  un- 
der civil  process,  may  justify  breaking 
the  inner  door  of  the  Defendant^ 
house,  though  he  be  not  therein  at  the 
time.  Ratcl^e  v;  ^mr^of$,M\  43  Geo.  3. 

2:  But  in  such  caso'the  officer  musfrflrst 
demand  admittance.  - '      •    •    ^'    *  i6. 

TRIAL. 

If  a  Defendant  die  on  the  night  before 
the  trial-  of  a  cause  at -ih^aMiiigiiin 
term,  a  verdict  obtained  in  su€li.eeuse, 
a^d  the  judgment  entered  upi-tberBOn 

'  will  be  set  aside  upon  apidicatldll  to 
the  Court.  Toyht^  v.  ^^priB.i  Ml 
44  Geo,  3«  ...      -  M9 

TRUST, 
See  BANKauFTOT* 

u 

UNIVERSITIES, 
See  Land-Tax,  1. 

USURPATION, 
See  QuAEE  Impbdit,  1. 

USURY, 
See  AMEVDMavT,  S. 

1.  The  grantor  of  an  annuity  bavieg 
agreed  with  the  grantee  to  redeem, 
drew  a  bill  of  exchange  for  5,000/.  at 
three  years,  which  the  grantee 
discounted  in  the  following  manner : 
.  he  took  4,083/.  69.  fi.  as  the  amount 
of  the  pnrchase  money  aod  irreaie, 
advanced  166L  13#.  4d.  tothe^ntor 

.  in  cash,  and  took  750/.  at  )iitmvtii>r 
3^  years  upon  5,000f.  HeMiKaftlie 
transaction  was  uturioui.  jlHr^kariU 
Mtureh  v.  MartmdAf  E.  41Gco.  S. 

IM 

S.  If 


INDEX  TO  TH£  PRINCIPAL  MATTERS. 


8»  If  more  than  k^d  interest  be  taken 
for  forbearance  un  a  note  given  to  A. 
by  fi. .as  a  collateral  aecuriiy  for  money 
lent  to  C.«  such  money  is  well  described 
to  be  forbearance  of  money  lent  by  the 
Defendant  lo  B.  Mmmen  pd  tarn  v. 
PMn»  H.  43  Geo.  3.  Page  343 


VARIANCE, 

Se€  P&1ADI]IG»  4. 

If  a  bill  drawn  by  Jokn  Crouch  be  de- 
clared upon  as  drawn  by  Jokn  Couch 
the  variance  is  fatal.  fVhitwcU  v. 
Bamdt,  M.  44  Geo.  3.  559 

VENDOR  AND  VENDEE. 

1.  Delivery  of  goods  by  the  vendor  on 
belialf  of  the  vendee  to  a  carrier  not 
named  by  the  vendee  is  a  delivery  to 
the  vendee.  Duiton  v.  SoloitumdOH^ 
If.  44Ge0.3.  582 

2.  A.  delivered  goods  under  the  value  of 
40it.  to  a  carrier  in  London,  pursuant  to 
an  order  from  B,  resident  in  Leicester' 
f Aire,  and  received  the  goods  in  the 
latter  county.     Held  that  no  action 


for  the  goods  could  be  maintained  i> 
the  county  court  of  Leicestershire,  am 
that  the  Court  of  Common  Pleas  there 
fore  could  not  stay  proceedings  in  ai 
action  commenced  in  that  court.  Her 
90od  V.  Letter,  H.  44  Geo.  3.  Page6l7 

VENUE, 
See  IvDiCTMxvT,  3. 
Practicb,  3, 3.  S2. . 
VavDoa  AND  Vendile,  9. 

VERDICT, 

See  Pleading,  10. 
Trial,  I. 

w 

WAGES, 

See  Seaman's  Wages. 
Slave,  1. 

WARRANT  OF  ATTORNEY 

See  Baron  and  Feme,  1,  2. 
Practice,  18,  19. 

WRIT  OF  ENQUIRY, 
See  Practice,  1. 


THE  end  of  the  third  VOLtXAIR, 


RooBRS,  PHnter,  15,  IHweaa-Terracef 
City«Road,  Loadoa. 
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